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OPINIONS 


OF 


HON. JOSEPH MCKENNA, OF CALIFORNIA. 


APPOINTED MARCH 5, 1897. 


SUPPLIES — COLUMBIA INSTITUTION FOR THE DEAF AND 
DUMB. 


Contracts for supplies or services in any of the departments of the Gov- 
ernment, except for personal services, or when the public exigency 
requires said supplies or said services immediately, must be made after 
advertisement for proposals in accordance with section 3709, Revised 
Statutes. 

The Columbia Institution for the Deaf and Dumb is in the Department 
of the Interior, so as to make the provisions of section 3709, Revised 
Statutes, applicable to it in making purchases and contracts for sup- 
plies or services. 

DEPARTMENT OF JUSTICE, 
December 20, 1897. 

Str: I have the honor to acknowledge the receipt of your 
favor of the 12th ultimo, in which you request that this 
Department furnish you with an opinion as to whether the 
Columbia Institution for the Deaf and Dumb is subject. to 
the provisions of section 3709, Revised Statutes, as amended 
by the acts of April 21 and January 27, 1894, requiring that 
all purchases and contracts for supplies in any of the depart- 
ments of the Government shall be made by advertising a 
sufficient time previously for proposals respecting the same. 

Section 3709, Revised Statutes, reads: 

‘* All purchases and contracts for supplies or services, in 
any of the departments of the Government, except for per- 
sonal services, shall be made by advertising a sufficient time 
previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of 
the articles, or performance of the service. When imme- 
diate delivery or performance is required by the public ex1- 
gency, the articles or service required may be procured by 
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open purchase or contract, at the places and in the manner 
in which such articles are usually bought and sold, or such 
services engaged, between individuals.” 

The provisions of this section require advertisements for 
proposals in the case of ald purchases and contracts for sup- 
plies or services in any of the departments of the Govern- 
ment, except for personal services, and except when the 
public exigencies require the immediate delivery of the arti- 
cles or performance of the service. 

The amendatory acts do not modify this requirement, but 
simply provide a mode for carrying it into effect. The ques- 
tion to be determined is whether supplies or services fur- 
nished this institution are 7x the Department of the Interior 
within the policy and meaning of this requirement, or to 
put it another way, whether this institution is zn the Depart- 
ment of the Interior, in the sense that its expenditures of 
public money are under the supervision of the head of that 
Department, and subject to the regulations and restrictions 
thrown by law around disbursements in departments of the 
Government. 

The Columbia Institution for the Deaf and Dumb was 
incorporated by the act of Congress of February 16, 1857 (11 
Stat., 161). Section 2 of this act provided: ‘‘ That the insti- 
tution shall be managed as provided for in its present con- 
stitution, and such additional regulations as may from time 
to time be found necessary.” Section 4 authorized the Sec- 
retary of the Interior to admit indigent pupils into the insti- 
tution and pay for their maintenance and tuition out of the 
Treasury of the United States. The sixth section imposed 
on the president and directors of the institution the duty of 
reporting to the Secretary of the Interior, annually, the con- 
dition of the institution, number of pupils received and dis- 
charged, number remaining, branches of knowledge taught, 
and ‘‘also a statement showing the receipts of the institution 
and from what sources, and its disbursements and for what 
objects.” 

The act of May 29, 1858 (11 Stat., 293), made an appro- 
priation for payment of salaries and incidental expenses, and 
provided that the deaf and dumb and the blind children of 
all persons in the military and naval service of the Umted 
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States should be entitled to instruction in the institution. 
All receipts and disbursements under this act were required 
to be reported to the Secretary of the Interior. 

The act of June 13, 1860 (12 Stat., 30), provided for the 
dissolution of the Washington Manual Labor School, and 
the transfer of its effects to the Columbia Institution for 
the Deaf and Dumb. | 

The act of February 23, 1865 (13 Stat., 436), changed the 
name of the institution and did away with the’ provision in 
the original act for the instruction of the blind. 

The act of July 27, 1868 (15 Stat., 232), making certain 
appropriations for the institution, provided for the appoint- 
ment of three additional directors, one named by the Presi- 
dent of the Senate and two by the Speaker of the House, 
and provided that no part of the real estate of the institu- 
tion should be sold or conveyed, except under the authority 
of a special act of Congress. The concluding section of 
this act required the superintendent of the institution to 
report to Congress a full statement of all the expenditures 
made by virtue of any appropriation by Congress. All 
accounts for appropriations for charitable institutions in the 
District of Columbia were required to be audited by the 
First Auditor of the Treasury. The act ended with this 
provision: ‘* But nothing herein contained shall take from 
the Secretary of the Interior the jurisdiction he now has 
over the subject of charities and charitable institutions in 
the District of Columbia.” 

These various provisions, as revised and codified, form 
Chapter V of Title LIX, Revised Statutes, sections 4859- 
4869. 

The act of March 3, 1883 (22 Stat., 625), after making 
appropriations for the institution, provides: 

‘* Hereafter the report of said institution shall include an 
itemized statement of all employees, the salaries or wages 
respectively, each of them, and also of all other expenses of 
said institution.” 

The act of August 30, 1890 (26 Stat., 371, 392), after 
making appropriations for the institution, provides for the 
admission of deaf mutes from the States and Territories, 
with the approval of the Secretary of the Interior. 
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The act of March 3, 1891 (26 Stat., 1062), making appro- 
priations for the District of Columbia, contains the following: 

‘* Kor expenses attending the instruction of deaf and dumb 
persons admitted to the Columbia Institution for the Deaf 
and Dumb from the District of Columbia, under section 4864 
of the Revised Statutes, $10,500, or so much thereof as may 
be necessary; and all disbursements for this object, beginning 
with the current fiscal year, shall be accounted for through 
the Department of the Interior.” 

Similar provisions with respect to the disbursement of 
appropriations for District pupils appear in the acts of July 
14, 1892 (27 Stat., 164); March 3, 1893 (27 Stat., 551); August 
T, 1894 (28 Stat., 248, 259); March 2, 1895 (28 Stat., 745, 761); 
and June 11, 1896 (29 Stat., 665, 681). 

Beginning with the act of March 3, 1871 (16 Stat., 495, 
500), appropriations for the construction of the institution 
and its current expenses have been included in the general 
appropriation bills, under the heading ‘‘ Department of the 
Interior.” (See act of June 11, 1896, 29 Stat., 413, 482, 437: 
also act of April 23, 1897, Statutes of 1897, 1, 31, 36.) The 
estimates submitted by the Secretary of the Treasury put 
construction, repairs, and current expenses under the head 
‘* Miscellaneous—Interior Department,” while the appro- 
priation to pay for District pupils is put under the head of 
** Miscellaneous—District of Columbia,” with the special 
provision that all disbursements for this object shall be 
accounted for through the Department of the Interior. 

The policy of charging the appropriations for the insti- 
tution to the Interior Department has been adopted from 
the first. 

The so-called Dockery Act of July 31, 1895, section 7 (28 
Stat., 206), provides that the Auditor of the Treasury for the 
Interior Department ‘‘shall receive and examine * * * 
all accounts relating to army and navy pensions, * * * 
etc., and to all other business within the jurisdiction of the 
Department of the Interior.” 

In an opinion under date October 16, 1894, the Comptrol- 
ler of the Treasury said (First Decisions Comptroller, p. 20): 

‘‘By reference to the sections of the Revised Statutes 
4859 to 4869, relating to the Columbia Institution for the 
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Deaf and Dumb, and particularly to the provisions of sec- 
tion 4868, which requires the president and directors of said 
institution to report to the Secretary of the Interior ‘a state- 
ment showing the receipts of the institution and from what 
sources, and its disbursements and for what objects,’ taken 
in connection with the policy of Congress in appropriating 
sums for said institution as under the Department of the 
Interior, it is evident that the accounts of said institution 
are accounts within the jurisdiction of the Department of 
the Interior, and therefore under the Auditor for the Interior 
Department.” 

In the light of the foregoing facts, namely, that this insti- 
tution was organized by act of Congress, and has ever since 
been regulated and controlled through acts of Congress; 
that the Government has, substantially, furnished the money 
to build and run it, and from the start has placed it under 
the supervision of the Secretary of the Interior; that the 
appropriations for construction and current expenses have 
been and are being made under the head of ‘*The Interior 
Department,” and even in the case of the District appropri- 
ations, to pay for the tuition of District pupils, special pro- 
vision has been made that they should be accounted for 
‘*through the Department of the Interior;” that the insti- 
tution has been required, right along, to make detailed 
reports of its transactions and more particularly its receipts 
and disbursements to the Secretary of the Interior; and, 
finally, that the Comptroller of the Treasury, whose decision 
under the Dockery law is final, has held that the accounts of 
the institution are within the jurisdiction of the Interior 
Department, and will not be allowed until passed upon and 
approved by the Secretary of the Interior, I am constrained 
to hold that the institution is 77 the Department of the Inte- 
rior, so as to make the provisions of section 3709 applicable 
to it in making purchases and contracts for supplies or 
services. The Secretary of the Interior is charged by law 
with the disbursement of the annual appropriations for this 
institution. Without his approval no public money can be 
obtained by the officers of the institution. This authority 
entails a corresponding responsibility. The Secretary, being 
required to approve, should see that the money appropriated 
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is properly expended. The provisions of section 3709 are 
in the line of a wise public policy, insuring to the Govern- 
ment the advantage of competition in making contracts for 
supplies. No reason can be suggested why this institution, 
which is taken care of by the Government under the head 
of the Interior Department, should be exempted from those 
prudent regulations which apply not only to the Interior 
' but to all departments in the purchase of supplies. 

Your question, therefore, is answered in the affirmative. 


Very respectfully, 
JOHN K. RICHARDS, 


Solrcitor- General. 


Approved. 
JOSEPH McKENNA. 


The SECRETARY OF THE INTERIOR. 
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The volunteer pension branch of the War Department was not within 
the classified service, and the fact that said branch was merged into the 
Record and Pension Division of that Department, which is now under 
the civil service, would not bring positions in it within the classified 
service. 

An army officer detailed for duty in a clerical position can not be con- 
sidered as a member of the ‘‘ classified service,’’ and after separation 
therefrom can not be reinstated therein under Rule IX, by reason of 
his service during the war. 

DEPARTMENT OF JUSTICE, 
December 20, 1897. 

Sir: I have the honor to acknowledge the receipt of yours 
of July 28 last, inclosing papers in the case of Maj. A. H. 
Nickerson, which, at the request of the Civil Service Com- 
mission, you have submitted to me for an opinion. 

The facts in the case are as follows: Major Nickerson was 
enlisted in the military service of the United States as a 
second lieutenant of volunteers on the 17th day of August, 
1861, and served continuously from that time in the active 
service of the United States in the war of the rebellion, and 
after the war remained in the military service until his res- 
ignation, on the 15th day of November, 1883. On the 28th 
day of June, 1882, Major Nickerson was, at his own 
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request, placed upon the retired list, the reason for his 
retirement being, as stated, ‘‘ that he was incapacitated for 
active service by reason of gunshot wounds received in the 
battles of Antietam and Gettysburg, as described by the 
medical officers, and other injuries incident to the military 
service.” 

On the 1st of April, 1881, there was organized in the War 
Department what is called the volunteer pension branch, 
and in order to constitute the volunteer pension branch the 
following-named divisions, then existing in the War Depart- 
ment, were transferred and merged into it, viz: Volunteer 
rolls, prisoners of war, death and disability, and discontinued 
commissions. The volunteer pension branch thus consti- 
tuted continued in existence for some time and until it was 
merged into the Record and Pension Division of the War 
Department, which is still one of the divisions of the said 
Department, and which is now under the classified civil 
service of the United States. 

Upon the organization of the volunteer pension branch in 
the War Department, on the 1st of April, 1881, Maj. A. H. 
Nickerson, who was then Assistant Adjutant-General in the 
United States Army, was detailed as chief of that branch, 
and he retained this position and conducted the affairs of 
this branch of the War Department as its chief until he 
was put upon the retired list, June 28, 1882. Since the date 
last named he has not been employed in the civil service 
of the United States, and has been out of the military serv- 
ice since the date of his resignation, on the 15th of Novem- 
ber, 1883. . 

My opinion is desired as to whether Major Nickerson is 
entitled to reinstatement in the classified service in the War 
Department, with a view to transfer to the Treasury Depart- 
ment, under the provisions of Rule LX. 

Rule [LX is as follows: 

‘*A vacancy in any position which has been, or may here- 
after be, classified under the civil-service act, may, upon 
requisition of the proper officer and the certificate of the 
commission, be filled by the reinstatement, without exami- 
nation, of any person who, within one year next preceding 
the date of said requisition, has, through no delinquency 
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or misconduct, been separated from a position included 
within the classified service at the date of said requisition 
and in that department or office and that branch of the serv- 
ice in which said vacancy exists: 

‘* Provided, That for original entrance to the position pro- 
posed to be filled by reinstatement there is not required by 
these rules, in the opinion of the commission, an examina- 
tion involving essential tests different from or higher than 
those involved in the examination for original entrance to 
the position formerly held by the person proposed to be 
reinstated: And provided further, That, subject to the other 
conditions of these rules, any person who served in the mili- 
tary or naval service of the United States in the late war of 
the rebellion, and was honorably discharged therefrom, or 
the widow of any such person, may be reinstated without 
regard to the length of time he or she has been separated 
from the service.” 

Major Nickerson has never been in the classified civil 
service, and the positions in the volunteer pension branch in 
the War Department, to which he was detailed as chief, 
never were and can not now be classified, because the volun- 
teer pension branch has been merged into the Record and 
Pension Division, as before stated, and no longer exists. 
But if we assume that these positions could still be classified 
so as to bring them within the provisions of Rule LX, we 
are then confronted with the fact that Major Nickerson was 
in the military service of the United States, and that duties 
performed by him in the civil service were under detail by 
a military order. This being the case, I think the question 
you ask is settled by opinion of Attorney-General of May 9, 
1890 (19 Opin., 552), to which I respectfully call your atten- 
tion. The facts upon which that opinion is based seem to 
constitute a case analogous to this, and, following in the line 
of said opinion, you are advised that Major Nickerson is not 
eligible to be certified under Rule LX as requested by the 
Secretary of War. 

Very respectfully, yours, 
JOSEPH McKENNA. 

The PRESIDENT. 
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BUILDING REGULATIONS, DISTRICT OF COLUMBIA. 


The approval of the Secretary of War is required for projections beyond 
the building line in that part of the city of Washington formerly known 
as Georgetown. 

Congress having power to prevent all prejections beyond the building 
line in any part of the city of Washington, as now established, may 
permit projections upon such conditions as it may see fit to impose. 


DEPARTMENT OF JUSTICE, 
December 22, 1897. 

Str: The deficiency appropriation act of March 3, 1891 
(26 Stat., 862, 868), contains the following provisions: 

**That the action of the Commissioners of the District 
of Columbia in heretofore granting permits for the exten- 
sion of any building or buildings, or any part or parts 
thereof, in the city of Washington, in the District of Co- 
lumbia, beyond the building line, and upon the streets and 
avenues of said city, is hereby ratified, without prejudice, 
however, to the legal rights of the Government in the event 
of the destruction by fire, or otherwise, of any such struc- 
ture. And hereafter no such permits shall be granted ex- 
cept upon special application and with the concurrence of 
all of said Commissioners, and the approval of the Secre- 
tary of War.” 

Subsequently, by the act of February 11, 1895 (28 Stat., 
650), that part of the District of Columbia embraced within 
the bounds and then constituting the city of Georgetown, was 
made ‘‘a part of the city of Washington, the Federal capi- 
tal,” and ‘‘all general laws, ordinances, and regulations of 
the city of Washington” were ‘‘extended and made appli- 
cable to that part of the District of Columbia formerly 
known as the city of Georgetown.” 

After calling attention to these enactments, and to the 
fact that, in the part of Washington formerly known as 
Georgetown, the fee to the streets is not vested in the United 
States, while in the original city of Washington it is, you 
request my opinion as to whether the approval of the Sec- 
retary of War is required for projections beyond the build- 
ing line in that part of the city of Washington formerly 
known as the city of Georgetown, this question being sub- 
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mitted in view of a pending application requesting such ac- 
tion upon your part. 

I have no hesitation in answering your question in the 
affirmative. Congress is vested by the Constitution with 
’ exclusive legislative authority within the District of Colum- 
bia. The power to establish and maintain streets, to fix a 
building line and prevent projections beyond it without ex- 
press permission, is.included in this grant of legislative au- 
thority, and is in no wise dependent upon the ownership of 
the fee in the streets. Congress having power to prevent 
all projections beyond the building line in any part of the 
city of Washington as now established, may permit projec- 
tions upon such conditions as it may see fit to impose, one 
of which conditions at present is the approval of the Secre- 
tary of War. 

Very respectfully, 
JOHN K. RICHARDS, 
Solicitor- General. 
Approved. | 
JOSEPH McKENNA. 
The SECRETARY OF WaR. ~ 


LICENSE—PATENTS. 


In the manufacture of a patented breech mechanism under a certain 
license the United States is confined to its own shops and can not 
contract with others therefor. 

From the right to use a patent the right to make or have made may be 
implied; but this implication can only be made when the right to use 
is unrestricted. 

DEPARTMENT OF JUSTICE, 
January 13, 1898. 
Str: I have the honor to acknowledge receipt of yours of 

October 1, 1897, inclosing a copy of a license dated January 

22, 1892, granted to the Bureau of Ordnance of the Navy 

Department of the United States by R. B. Dashiell. Dashiell 

was the owner of certain letters patent granted for an im- 

provement in breech-loading ordnance, and by this contract 

or license he conveyed to the Bureau of Ordnance of the 
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Navy Department the right to manufacture, at such place or 
places as might be convenient, to the end of the term for 
which said letters patent were granted, guns containing the 
patented improvements, and to use and sell the same, the 
consideration of this license being that the Bureau of Ord- 
nance was to pay to Dashiell $125 as a license fee upon every 
gun manufactured under the license containing the patented 
improvements. After this license was executed by Dashiell 
to the Bureau of Ordnance it seems that he sold his letters 
patent and the rights and franchises accruing to him there- 
under to the American Ordnance Company, and this com- 
pany now insists that the contract with Dashiell only confers 
upon the Bureau of Ordnance a shop license to manufacture 
these breech mechanisms upon the payment of a royalty of 
$125 each. 

My opinion is requested as to whether or not, under the 
license from Dashiell to the Bureau of Ordnance, the United 
States is confined to its own shops in the manufacfure of 
this patented article or has the right under the license to 
contract with other parties for the making of the patented 
article for the use of the Government. 

The license from Dashiell is as follows: 

‘*This agreement, made this 22d day of January, 1892, 
between Robert Brooke Dashiell, Ensign, U.S. Navy, party 
of the first part, and the Bureau of Ordnance, Navy Depart- 
ment, Washington, D. C., party of the second part, witness- 
eth, that whereas letters patent of the United States for an 
improvement in breech-loading ordnance will be granted to 
the party of the first part, dated February 9, 1892; and 
whereas the party of the second part is desirous of manu- 
facturing guns containing said patented improvement: Now, 
therefore, the parties have agreed as follows: 

‘I. The party of the first part hereby licenses and 
empowers the party of the second part to manufacture, sub- 
ject to the conditions hereinafter named, at such place or 
places as may be convenient, to the end of the term for 
which said letters patent were granted, guns containing the 
patented improvements, and to use and sell the same. 

‘II, The party of the second part agrees to make full and 
true returns to the party of the first part, upon the first day 
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of January and July in each year, of all guns containing the 
patented improvements manufactured by them. 

‘‘TII. The party of the second part agrees to pay to the 
party of the first part one hundred and twenty-five dollars 
as a license fee upon every gun manufactured by said party 
of the second part containing the patented improvements. 

‘*TV. Upon a failure of the party of the second part to 
make returns or to make payment of license fees, as herein 
provided, for ninety days after the dates herein named, the 
party of the first part may terminate this license by serving 
a written notice upon the party of the second part; but the 
party of the second part shall not thereby be discharged 
from any liability to the party of the first part for any 
license fees due at the time of the service of said notice. 

‘*In witness whereof,” etc. 

In these subdivisions the language is ‘‘to manufacture” - 
(I); ‘‘manufactured by them” (IT); ‘‘manufactured by said 
party of the second part” (III). It is not, therefore, the 
primary signification of the language to convey the right to 
have manufactured. If the latter is to be declared, it must 
come from implication from other rights. Subdivision one 
is the granting one, and it may be abridged as follows: 

‘*The party of the first part licenses and empowers the 
party of the second part to manufacture * * * guns 
containing the patented improvements and to use and sell 
the same.” 

In Adams v. Burke, 17 Wall., 456, the Supreme Court of 
the United States said: 

‘* The right to manufacture, the right to sell, and the right 
to use are each substantive rights, and may be granted or 
conferred separately by the patentee.” 

Some of these rights may he extended by implication 
($ 296 et seq., Walker on Patents). For instance, from the 
right to use, the right to make or have made may be implied. 
But this implication can only be made when the right to use 
is unrestricted. Ido not think it is unrestricted in the agree- 
ment. The language is not ‘*to manufacture, use, and sell 
guns containing the patented improvement,” but ‘‘ to manu- 
facture guns containing the patented improvement and to 
use and sell the same.” The language is aptly chosen to con- 
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fine the use and sale to guns manufactured by the United 
States, and, besides, this construction is supported by the 
other provisions of the agreement by which the right to 
manufacture is strictly confined. 

The answer to your inquiry, therefore, is that the United 
States has the right only to manufacture in its own shops 
and not to contract with other parties. 

Respectfully, 


JOSEPH McKENNA. 
The SECRETARY OF THE Navy. 


FOREIGN CABLES. 


The President has the power, in the absence of legislation by Congress, 
to control the landing of foreign submarine cables on the shores of the 
United States. He may either prevent the landing, if the rights 
intrusted to his care so demand, or permit it on conditions which will 
protect the interests of this Government and its citizens. 

If a landing has been effected without the consent or against the protest 
of this Government, respect for its rights and compliance with its 
terms may be enforced by applying the prohibition to the operation of 
the line unless the necessary conditions are accepted and observed. 

No one has a right to land a foreign cable upon our shores and establish 
a physical connection between our territory and that of a foreign 
state without the consent of the Government of the United States. 

The jurisdiction of this nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed 
by itself. 

The preservation of our territorial integrity and the protection of our 
foreign interests is intrusted in the first instance to the President. 

Under the obligation entered into by the President it is his duty to pre- 
serve, protect, and defend the Constitution, to do which he must 
preserve, protect, and defend those fundamental rights which flow 
from the Constitution itself and belong to the sovereignty it created. 


DEPARTMENT OF JUSTICE, 
January 18, 1898. 
Str: On May 4, 1897, the French ambassador submitted 
to your Department the application of the French Company 
of Telegraphic Cables (the successor of ‘t La Compagnie 
Francaise du Telégraphe de Paris 4 New York”) for per- 
mission to land a cable supplementary to that which it has 
between Brest and Cape Cod, upon the same terms and con- 
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ditions as those which were imposed by the President in 
1879 when the original cable was landed. 

On May 11, 1897, your Department replied to this request, 
saying: 

‘*The present Executive does not regard himself as clothed, 
in the absence of legislative enactment, with the requisite 
authority to take any action upon the application which you 
present. A bill was introduced in the last Congress giving 
the President of the United States express authority to 
authorize the landing of submarine cables on the shore of 
the United States, subject to conditions therein specified, 
but it failed to become a law. Until Congress shall see fit 
to clothe the President with power to act in matters of this 
kind he will be compelled to refrain from doing so.” 

On June 4, 1897, your Department addressed a note to the 
French ambassador calling his attention to the fact that it 
had been represented to the Department that a steamer from 
France had arrived at Cape Cod with the avowed purpose 
of laying the shore end of the new cable, and saying: 

‘It is the expectation of the Federal Government that 
that company (the French Cable Company) will take no steps 
toward laying its proposed cable from Cape Cod without 
express authorization of the President or of Congress, before 
which, as I have observed to you, a bill was introduced at 
the last session, but which has not yet been enacted into law. 
If that company should, however, take action in the manner 
proposed, it is proper to say that it would do so at its peril.” 

On June 5, 1897, another note was sent, informing the 
French ambassador of advices received to the effect that 
about 1,000 feet of the new French cable had been laid at 
Cape Cod the day before, and saying: 

** Before taking any further action in the matter, I request 
that you will promptly instruct the proper authorities of the 
French Telegraph Company, in case the Department’s infor- 
mation should be correct, to immediately desist from its 
work, pending the necessary authorization either of the 
President or of Congress.” 

The French ambassador’s notes, two of the 5th and one 
each of the 6th and 8th of June, disclose the fact that, 
although the Department’s notes of the 4th and 5th of June 
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had been promptly forwarded to the company’s agent, the 
work of landing the cable had been completed before their 
receipt. 

In view of the situation outlined, and the fact that Con- 
gress has not acted upon the matter, you request an official 
expression of my views as to the power of the President, in 
the absence of legislative enactment, to control the landing 
of foreign telegraphic cables. 

What the President can do and ought to do in the case of 
projected cables may possibly be ascertained from what he 
has done; at any rate, a recurrence to the history of the 
landing of certain existing cables may prove of service in 
considering the question you propound. 

The first cable from a foreign country landed upon the 
shores of the United States was one connecting the island 
of Cuba with the State of Florida, and was landed in 1867, 
under supposed authority of the act of Congress of May 5, 
1866 (14 Stat., 44), granting to the International Ocean Tele- 
graph Company, a New York corporation, the sole privilege 
for fourteen years, of laying and operating telegraphic 
cables from the shores of Florida to Cuba, the Bahamas, and 
other West India islands, upon these conditions, namely, the 
United States to have the free use of the cable for military, 
naval, and diplomatic purposes; the company to keep all its 
lines open to the public for the daily publication of market 
and commercial reports and intelligence; all messages to be 
forwarded in the order received; no charge to exceed $3.50 
for messages of ten words, and Congress to have the power 
to alter and determine the rates. (Forty-ninth Congress, 
second session, Senate Doc. 122, p. 63; letter of Mr. 
Frelinghuysen to the President, January 27, 1885). 

In 1869 a concession was granted by the French Govern- 
ment to a company which proposed to lay a cable from the 
shores of France to the United States. One of the provi- 
sions of this concession gave to the company for a long 
period the exclusive right of telegraphic communication by 
submarine cable between France and the United States. 
President Grant resisted the landing of the cable unless this 
offensive monopoly feature should be abandoned. The 
French company accordingly renounced the exclusive privi- 
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lege, and the President’s objection was withdrawn. The 
cable was laid in July, 1869; it ran from Brest, France, to 
St. Pierre, a French island off the southern coast of New- 
foundland, thence to Duxbury, Massachusetts, and was 
known as the ‘First French Cable.” It soon passed, 
however, into the control of the Anglo-American Company, 
controlling the cables connecting Great Britain with this 
continent. (Senate Doc. 122, pp. 63, 71). 

In a note respecting this cable, dated July 10, 1869, and 
addressed to the French and British ministers, Mr. Fish 
said: 

‘*It is not doubted by this Government that the complete 
control of the whole subject, both of the permission and 
the regulation of this mode of foreign intercourse, is with 
the Government of the United States, and that, however 
suitable certain legislation on the part of a State of the 
Union may become, in respect to its proprietary rights in 
aid of such enterprises, the entire question of the allow- 
ance or prohibition of such means of foreign intercourse, 
commercial and political, and of the terms and conditions 
and its allowance, is under the control of the Government 
of the United States.” (Senate Doc. 122, p. 65.) 

In his annual message of December, 1875, President Grant 
recounts his action respecting the French cable of 1869, and 
says: 

‘*The right to control the conditions for the laying of a 
cable within the jurisdictional waters of the United States, to 
connect our shores with those of any foreign state, pertains 
exclusively to the Government of the United States, under 
such limitations and conditions as Congress may impose. 
‘In the absence of legislation by Congress I was unwilling, 
on the one hand, to yield to a foreign state the right to say 
that its grantees might land on our shores while it denied a 
similar right to our people to land on its shores; and, on 
the other hand, I was reluctant to deny to the great inter- 
ests of the world and of civilization the facilities of such 
communication as were proposed. I therefore withheld any 
resistance to the landing of the cable, on condition that the 
offensive monopoly feature of the concession be abandoned, 
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and that the right of any cable which may be established 
by authority of this Government to land upon French ter- 
ritory and to connect with French land lines, and enjoy all 
the necessary facilities or privileges incident to the use 
thereof upon as favorable terms as any other company, be 
conceded.” (Senate Doc. 122, p. 70.) 

After adverting to the need of new cables in order to 
provide competition and reduce rates, President Grant con- 
tinues: 

‘‘as these cable-telegraph lines connect separate States, 
there are questions as to their organization and control 
which probably can be best, if not solely, settled by con- 
ventions between the respective States. In the absence, 
however, of international conventions on the subject, mu- 
nicipal legislation may secure many points which appear to 
me important, if not indispensable, for the protection of 
the public against the extortions which may result from a 
monopoly of the right of operating cable telegrams, or from 
a combination between several lines: 

‘*T. No line should be allowed to land on the shores of 
the United States under the concession from another power 
which does not admit the right of any other line or lines 
formed in the United States to land and freely connect 
with and operate through its land lines. 

**TI. No line should be allowed to land on the shores of 
the United States which is not by treaty stipulation with 
the Government from whose shores it proceeds, or by pro- 
hibition in its charter, or otherwise to the satisfaction of 
this Government, prohibited from consolidating or amalga- 
mating with any other cable-telegraph line or combining 
therewith for the purpose of regulating and maintaining the 
cost of telegraphing. 

‘TIT. All lines should be bound to give precedence in the 
transmission of the official messages of the Governments 
of the two countries between which it may be laid. 

‘*TV. A power should be reserved to the two Governments, 
either conjointly or to each, as regards the messages dis- 
patched from its shores, to fix a limit to.the charges to be 
demanded for the transmission of messages. 

T843—VOL 22, pr 1 2 
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‘‘T present this subject to the earnest consideration of 
Congress. 

‘In the meantime, and unless Congress otherwise direct, 
I shall not oppose the landing of any telegraphic cable which 
complies with and assents to the points above enumerated, 
but will feel it my duty to prevent the landing of any which 
does not conform to the first and second points as stated, and 
which will not stipulate to concede to this Government the 
precedence in the transmission of its official messages, and 
will not enter into a satisfactory arrangement with regard to 
its charges.” (Senate Doc. 122, pp. 71, 72.) 

It will be observed that President Grant rested his au- 
thority to annex conditions to the landing of a foreign cable 
upon his power to prevent its landing altogether, if deemed 
by him inimical to the interests of this Government, its 
people, or their business. The right to prevent carried 
with it the right to control. 

The Direct United States Cable Company completed its 
line in 1875 from Ballinskelligs Bay, Ireland, to Ryebeach, 
N. H., by way of Torbay, Nova Scotia. This cable was 
laid under the act of March 29, 1867 (15 Stats., 10), con- 
ferring upon the American Atlantic Cable Telegraph Com- 
pany the privilege for twenty years to land a submarine 
telegraph cable at any place on the Atlantic coast except 
the coast of Florida, and to operate the same, the Govern- 
ment to have the preference in its use, on terms to be agreed 
upon between the Postmaster-General and the company, 
Congress reserving the right to alter, amend, or repeal the 
act. Application was made to the Department of State for 
the privilege of landing, accompanied by the voluntary as- 
surance of the company that no amalgamation should take 
place with any other company for the purpose of controlling 
rates. 

In view of these assurances, the landing of the cable was 
acquiesced in by the President, Mr. Fish, in his letter to Mr. 
Eckert of January 2, 1877, saying: 

‘*On receiving such assurances from the promoters of the 
company, the President decided to withhold resistance to the 
landing of their cable. 
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‘The President adheres to the views which he expressed 
to Congress in December, 1875, that no line should be 
allowed to land on the shores of the United States which is 
not, by prohibition in its charter, or otherwise to the satis- 
faction of the Government, prohibited from consolidating or 
amalgamating with any other cable-telegraph line, or com- 
bining therewith for the purpose of regulating and main- 
taining the cost of telegraphing. 

‘* These views are understood to have met the approval of 
Congress and of the people of the United States, indicated 
by the tacit acquiescence of the Congress, and by the ex- 
pressed approval of individual members of that hody, and 
the general approval of the public press of the country. In 
the same message the President announced that the right to 
control the conditions for the laying of a cable within the 
jurisdictional waters of the United States. to connect our 
shores with those of any foreign State, pertains exclusively 
to the Government of the United States, under such limita- 
tions and conditions as Congress may impose. And he fur- 
ther stated that, unless Congress otherwise direct, he would 
feel it his duty to prevent the landing of any telegraphic 
cable which does not conform (among others) to the point 
above referred to. 

‘‘The President is of the opinion that the control of the 
United States over its jurisdictional waters extends to the 
right of discontinuing and preventing their use by a cable 
whose proprietors may violate any of the conditions on 
which the Government by acquiescence or silent permission 
allowed its landing as well as to the resistance and _ prohibi- 
tion of an original landing.” (Senate Doc. 122, pp. 11, 12.) 

The so-called ‘‘Second French Cable” was laid by La 
Compagnie Francaise du Telégraphe de Paris 4 New York 
in 1879 from Brest to St. Pierre, and thence to Cape Cod. 
The company applied, through the French minister, to your 
Department for permission to land the cable, and the privi- 
lege was granted upon substantially the conditions formu- 
lated in President Grant’s message of 1875, Mr. Evarts, in 
his letter of November 10, 1879, to Mr. Outrey, saying: 

‘*T have, without delay, brought the subject, together 
with the information conveyed by your note, to the atten- 
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tion of the President, and he authorizes me to say that in 
view of the assurances thus received from the French Gov- 
ernment that reciprocal privileges of landing will be granted 
by France to any company which may be formed by citi- 
zens of the United States upon the same terms that these 
privileges are granted to the present or any future com- 
pany of French citizens that may apply for such landing 
privilege; and having also received the acceptance by the 
directors of the Compagnie Frangaise du Telégraphe de 
Paris 2 New York of the conditions prescribed by this Gov- 
ernment, the executive permission of the Government of the 
United States will be granted to that company to land its 
cable at Cape Cod, in the State of Massachusetts. It is 
proper for me to add, however, that this executive permis- 
sion is to be accepted and understood by the company as 
being subject to any future action of Congress in relation to 
the whole subject of submarine telegraphy as explained in 
my note to you of the 27th ultimo.” (Senate Doc. 122, 
p. 76.) 

The Mackey-Bennett commercial cable was laid in 1884 
from the coast of Europe to the United States, by permis- | 
sion of the President, upon substantially the conditions out- 
lined in President Grant’s message to Congress in 1875. 
Mr. Frelinghuysen, in his letter of December 5, 1883, 
describes the attitude of the Government thus: 

‘*This Government regards with favorable consideration 
all efforts to extend the facilities for telegraphic communi- 
cation between the United States and other nations, and in 
pursuance of this sentiment the President is desirous of 
extending every facility in his power to promote the laying 
of the cables. While there is no special statute authorizing 
the Executive to grant permission to land a cable on the 
coast of the United States, neither is there any statute pro- 
hibiting such action; and I find on examination of the 
records of this Department that in 1875 conditional authority 
was given to land a French cable at Rye Beach, New Hamp- 
shire, and that in 1879 permission was given to land a cable 
at Cape Cod. 

‘*These precedents scem to justify a similar concession to 
the promoters of the present enterprise, which there is the 
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less hesitation in according as they are citizens of the United 
States.” (Senate Doc. 122, p. 84.) 

On October 18, 1889, the Compagnie Francaise du Telé- 
graphe de Paris & New York applied to your Department 
for permission to lay a cable from’San Domingo to the United 
States. To this request Mr. Blaine eplied: December 21, 
1889: 

‘** While the authority of the President to grant the per- 
mission you desire must be accepted, subject, of course, to 
the future ratification by Congress, yet there are certain 
conditions which he regards as absolutely essential before 
such provisional permission can be accorded.” 

These conditions are as follows: 

**(1) That neither the company, its successors or assigns, 
nor any cable with which it connects, shall receive from any 
foreign government exclusive privileges which would pre- 
vent the establishment and operation of a cable of an Ameri- 
can company in the jurisdiction of such foreign government. 

**(2) That the company shall not consolidate or amalga- 
mate with any other line or combine therewith for the pur- 
pose of regulating rates. 

‘*(3) That the charges to the Government of the United 
States shall not be greater than those to any other govern- 
ment, and the general charges shall be reasonable. 

‘*(4) That the Government of the United States shall be 
entitled to the same or similar privileges as may by law, reg- 
ulation, or agreement be granted to any other government. 

‘*(5) That a citizen of the United States shall stand on 
the same footing as regards privileges with citizens of San 
Domingo. 

‘*(6) That messages shall have precedence in the following 
order: (a) Government messages and official messages to the 
Government; (b) telegraphic business; (c) general business. 

‘*(7) That the line shall be kept open for daily business, and 
all messages, in the above order, be transmitted according 
to the time of receipt. 

‘* Conditions similar to these were required of your com- 
pany in 1879 in reply to its application for authority to land 
one or more of its cables on the Atlantic coast of this coun- 
try, and assented to by the company’s order November 5, 1879. 
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And it would seem needless to add that similar conditions 
have been imposed upon all cable companies desiring to land 
their cables from foreign countries upon the shores of the 
United States. It will be observed, however, that the first 
condition has been modifted to meet a case which did not 
arise in 1879, of the cable for which the privilege of landing 
is sought being used as a link in a longer line of commu- 
nication. Such a case is believed now to exist in respect to 
the proposed cable between the United States and San 
Domingo, which is understood to be only a link in a line be- 
tween the United States and South America. The spirit 
and purpose of the first condition imposed in 1879 require 
that American cable companies should not now be excluded 
from operating and establishing lines between the United 
States and South America, either directly or by way of San 
Domingo. 

‘*The President, therefore, directs me to say that if the 
foregoing conditions are satisfactory to your company, and 
it will first file in this Department a duly authenticated copy 
of the concessions granted by the Dominican Government 
to land its cable at Puerto Plata, together with a like certi- 
fied copy of the conditions imposed by this Government, he 
will be willing to grant the necessary permission to your 
company to land its cable at Charleston, S. C., subject to the 
future action of Congress.” (House of Representatives, 
Fifty-second Congress, first session, Report No. 964.) 

The cable company took no steps to comply with these 
requirements. Nearly two years later, on December 2, 1891, 
the French Cable Company, through its attorney, Mr. Jef- 
ferson Chandler, renewed its application for permission to 
land a cable. Meantime, on December 1, 1891, the com- 
pany, through the same attorney, obtained from the legis- 
lature of South Carolina a joint resolution purporting to 
authorize it to land a cable on the coast of that State, and, 
in January, 1892, from the legislature of Virginia, an act 
purporting to authorize it to land a cable on the shore of 
that State. On March 10, 1892, a joint resolution was in- 
troduced into Congress to confirm these grants. This reso- 
lution was referred to a committee, of which Mr. Wise was 
chairman, and to him was addressed the letter of Acting 


TO THE SECRETARY OF STATE. 23 


Secretary Wharton of March 22, 1892, published in House 
Report No. 964, Fifty-second Congress, first session. After 
receiving this communication the committee reported a sub- 
stitute granting the landing privilege upon the conditions 
prescribed by Mr. Blaine. Thereupon, for the time being, 
the attempt of the company to obtain the consent of Con- 
gress ceased. 

On June 21, 1893, the same company, through the same 
attorney, applied again to the Department of State, osten- 
sibly for permission to land a cable on the shore of Virginia, 
but the application was accompanied by a written argument 
to show that the President had no power to act in the mat- 
ter, the concluding paragraph of this argument and applica- 
tion being: 

‘*T respectfully request, therefore, on behalf of the appli- 
cant that the honorable Secretary of State will decide this 
application on its merits, and will declare that under the law 
the States may freely land cables, and that the Executive has 
no jurisdiction or disposition to prevent the landing and oper- 
ation of a submarine cable from the shores of Virginia to 
any point permitted by the State, and that the authority of 
the State of Virginia to so permit cable companies to land 
and establish themselves on its coast is complete; and, fur- 
ther, that no action is required or permitted by any of the 
executive officers of the Government as the law now is.” 
(Fifty-third Congress, second session, Senate Doc. No. 14; 
letter to Mr. Gresham.) 

In response to this argument, Mr. Gresham, changing the 
attitude of the Government as established by the Presidents 
and their Secretaries of State from President Grant’s time 
down, declined to act on the application, saying in his com- 
munication of August 15, 1893: 

‘There is no Federal legislation conferring authority upon 
the President to grant such permission, and in the absence 
of such legislation, Executive action of the character desired 
would have no binding force.” (Fifty-third Congress, second 
session, Senate Doc. No. 14; letter of Mr. Gresham.) 

October 2, 1895, Mr. Olney addressed a letter to Mr. 
Scrymser, president of the Central and South American 
Telegraph Company, in which, in answer to his letter of 
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September 25, 1895, he stated that La Compagnie Francaise 
des Cables Telégraphiques had not made application for per- 
mission to land its cables on the coast of the United States, 
and added : | 

‘*Furthermore, in the absence of Federal legislation con- 
ferring authority upon the Executive to grant such permis- 
sion, this Department has no power to act in the matter.” 

On the 24th of October, 1895, Mr. Scrymser laid before 
your Department certain information concerning an agree- 
ment for laying and maintaining submarine cables between 
France, North America, and the Antilles, to which the Gov- 
ernment of France was a party, and suggested that the 
French ministe” be officially informed as to the policy of the 
Government of the United States in the matter of cable- 
landing privileges on our shores. Replying to this com- 
munication on October 28, 1895, Mr. Olney referred to his 
former letter, and said: 

‘*There is no Federal statute conferring authority upon 
the Executive to grant or withhold permission to land cables 
on the shores of the United States. This Department has, 
therefore, no power to act in the matter, and I am unable to 
comply with your request.” 

Asa natural sequence of the attitude taken by your Depart- 
ment under Mr. Gresham and Mr. Olney, La Compagnie 
Francaise des Cables Telégraphiques, acting in connection 
with the United States and Haiti Telegraph and Cable Com- 
pany and the United States and Haiti Cable Company, in 
1896, landed a cable, extending from Haiti to this country, 
at Coney Island, New York, without permission of the Gov- 
ernment. This Department, acting through the Attorney- 
General and the United States attorney, brought an injunc- 
tion suit against the companies named to prevent the land- 
ing and operation of the cable, but in view of the fact that 
the cable had been landed, the motion for an injunction 
against its operation was refused. At the same time Judge 
Lacombe said (77 Fed. Rep., 496): 

‘* It is thought that the main proposition advanced by com- 
plainant’s counsel is a sound one, and that without the con- 
sent of the General Government, no one, alien or native, has 
any right to establish a physical connection between the 
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shores of this country and that of any foreign nation. Such 
consent may be implied as well as expressed, and whether it 
shall be granted or refused is a political question, and in the 
absence of Congressional action would seem to fall within 
the province of the Executive to decide. As was intimated 
upon the argument, it is further thought that the Executive 
may effectually enforce its decision without the aid of the 
courts.” 

It thus appears that from 1869 to August, 1893, during 
the terms of Grant, Hayes, Garfield, Arthur, Cleveland (first 
term), and Harrison, it was held by the Presidents and their 
Secretaries of State that the Executive has the power, in the 
absence of legislation by Congress, to control the landing, 
and, incidentally, regulate the operation of foreign subma- 
rine cables in the protection of the interests of this Govern- 
ment and its citizens. Against this established rule, sup- 
ported by the opinion of the only United States judge who 
has passed upon the question, stands opposed the refusal to 
act of Mr. Gresham, followed by the dictum of Mr. Olney. 
The attitude taken by your Department under Mr. Gresham 
has resulted in the landing of two foreign cables upon our 
shores without permission of this Government and subject 
to no limitations or restrictions whatever. Must this con- 
dition continue? Is the President powerless to act until 
Congress legislates ? 

A foreign submarine cable which lands upon our shores, 
in its location enjoys rights upon our territory and in its 
operation provides a means of international communication, 
public and private, political and commercial. 

The jurisdiction of this nation within its own territory is 
necessarily exclusive and absolute. It is susceptible of no 
limitation not imposed by itself. (Mr. Chief Justice Mar- 
shall, Zhe Hachange, 7 Cranch, 116, 136.) No one has a 
. Tight to land a foreign cable upon our shores and establish 
a physical connection between our territory and that of a 
foreign state without the consent of the Government of the 
United States. 

“The preservation of our territorial integrity and the pro- 
tection of our foreign interests is intrusted, in the first 
instance, to the President. The Constitution, established 
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by the people of the United States as the fundamental law 
of the land, has conferred upon the President the executive 
power; has made him the commander in chief of the Army 
and Navy; has authorized him, by and with the consent of 
the Senate, to make treaties, and to appoint ambassadors, 
public ministers, and consuls; and has made it his duty to 
take care that the laws be faithfully executed. In the pro- 
tection of these fundamental rights, which are based upon 
the Constitution and grow out of the jurisdiction of this 
nation over its own territory and its international rights 
and obligations as a distinct sovereignty, the President is 
not limited to the enforcement of specific acts of Congress. 
He takes a solemn oath to faithfully execute the office of 
President, and to preserve, protect, and defend the Consti- 
tution of the United States. To do this he must preserve, 
protect, and defend those fundamental rights which flow 
from the Constitution itself and belong to the sovereignty 
it created. (Mr. Justice Miller, Jn re Neagle, 185 U. S., 1, 
63, 64; Mr. Justice Field, Zhe Chinese Exclusion Case, 130 
U. S., 581, 606; Mr. Justice Gray, Fong Yue Ting v. 

United States, 149 U. S., 698, 711; Mr. Justice Brewer, /n 
re Debs, 158 U. S., 564, 582.) 

The President has charge of our relations with foreign 
powers. It is his duty to see that in the exchange of comi- 
ties among nations we get as much as we give. He ought 
not to stand by and permit a cable to land on our shores 
under a concession from a foreign power which does not 
permit our cables to land on its shores and enjoy there 
facilities equal to those accorded its cable Aere. For this 
reason President Grant insisted on the first point in his mes- 
sage of 1875. 

The President is not only the head of the diplomatic service, 
but commander in chief of the Army and Navy. A sub- 
marine cable is of inestimable service to the Government 
in communicating with its officers in the diplomatic and con- 
sular service, and in the Army and Navy when abroad. The 
President should, therefore, demand that the Government 
have precedence in the use of the line, and this was done by 
President Grant in the third point of his message. 

Treating a cable simply as an instrument of commerce, it 
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is the duty of the President, pending legislation by Congress, 
to impose such restrictions as will forbid unjust discrimina- 
tions, prevent monopolies, promote competition, and secure 
reasonable rates. These were the objects of the second and 
fourth points in President Grant’s message. 

The Executive permission to land a cable is, of course, 
subject to subsequent Congressional action. The President’s 
authority to control the landing of a foreign cable does not 
flow from his right to permit it in the sense of granting a 
franchise, but from his power to prohibit it should he deem 
it an encroachment on our rights or prejudicial to our inter- 
ests. The unconditional landing of a foreign cable might be 
both, and therefore to be prohibited, but a landing under 
judicious restrictions and conditions might be neither, and 
therefore to be permitted in the promotion of international 
intercourse. 

I am of the opinion, therefore, that the President has the 
power, in the absence of legislative enactment, to control 
the landing of foreign submarine cables. He may either 
prevent the landing, if the rights intrusted to his care so 
demand, or permit it on conditions which will protect the 
interests of this Government and its citizens; and if a land- 
ing has been effected without the consent or against the 
protest of this Government, respect for its rights and com- 
pliance with its terms may be enforced by applying the 
prohibition to the operation of the line unless the necessary 
conditions are accepted and observed. f 

Very respectfully, 
JOHN K. RICHARDS, 


Acting Attorney-General. 
The SECRETARY OF STATE. 
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IMPORTATIONS OF COPYRIGHT ARTICLES. 


The term. ‘‘ book,’’ as construed by the courts under the copyright laws, 
includes a musical or other composition, though printed on but one 
sheet. 

The importation of reprints of musical compositions copyrighted in the 
United States is prohibited: 

The importation of music books copyrighted in the United States is 
prohibited. 

Music books made up in part of musical compositions copyrighted in the 
United States are prohibited importation. 

An article which is prohibited importation can not gain admission 
through being attached to an article which is not prohibited. 

Regulations for the forfeiture or destruction of imported prohibited 
articles may be so framed as to provide due process of law. 


DEPARTMENT OF JUSTICE, 

February 7, 1898. 
Srz: In your communication of November 27, you call my 
- attention to the provisions of sections 4956, 4958, 4964, and 
4965 of the Revised Statutes as amended by ‘‘An act to 
amend title sixty, chapter three, of the Revised Statutes, 
relating to copyrights,” approved March 3, 1891 (26 Stat., 
1106), and submit the following questions: 

‘**1. Are the reprints of musical compositions copyrighted 
in the United States prohibited importation ? 

‘*9. Are music books prohibited importation in view of 
the special provision of the law prohibiting copyrighted 
books (presumably all kinds) ¢ 

‘**38. Are music books made up in part of musical com- 
positions copyrighted in the United States and in part of 
musical compositions not copyrighted, or which have been 
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protected by copyrights expired, such books as are prohib- 
ited importation ! 

‘*4. Can musical compositions or music books, copy- 
righted and imported into the United States in contraven- 
tion of law, be lawfully destroyed or forfeited without a 
decree by a court?” 

Section 4952 as amended by the act of March 3, 1891, pro- 
vides that— 

‘‘The author, inventor, designer, or proprietor of any 
book, map, chart, dramatic or musical composition, engrav- 
ing, cut, print, or photograph, or negative thereof, * * * 
shall * * * have the sole liberty of printing, reprint- 
ing, publishing, * * * and vending the same.” 

The method of obtaining a copyright is prescribed by sec- 
tion 4956, as amended by this act. The first part of the 
section requires the author to deposit in the office of the 
Librarian of Congress a printed copy of the title, and two 
copies of “the book, map, chart, dramatic or musical compo- 
sition, engraving, cut, print, photograph, or chromo. The 
latter part of the section provides that ‘*‘ during the existence 
of such copyright, the importation into the United States of 
any book, chromo, lithograph, or photograph so copyrighted 
* * * or any plates of the same not made from type set, 
negatives or drawings on stone made within the limits of the 
United States ” is prohibited. 

Musical compositions are usually published by the litho- 
graphic process. The inferior grades are set from type, and 
occasionally reproduced by one .of the numerous photo- 
graphic processes. 

A consideration of the entire act, its scope and purposes, 
leads to the conclusion that Congress intended to prohibit 
the importation of any of the enumerated copyrighted com- 
positions when reprinted or reproduced by type set or by 
negatives or drawings on stone made outside of the United 
States. 

The words ‘‘ book, map, chart, dramatic or musical com- 
position,” etc., used in section 4952, and in the first part of 
section 4956, denote the intellectual composition; the words 
‘* book, chromo, lithograph, or photograph,” used in the latter 
part of section 4956, the physical production. In the first 
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part Congress had in mind the intellectual work to be pro- 
tected by copyright; in the latter part the mechanical proc- 
esses used to place such work in salable shape. 

Under the copyright laws as construed by the courts, the 
term ‘‘book” includes a musical or other composition, 
though printed on butone sheet. (Clayton et al. v. Stone et 
al., 2 Paine, 383-391; Drury v. Ewing, 1 Bond, 540-545; 
Iigginsv. Keuffel, 140 U.S., 428.) The reprint of a musical 
composition may be a ‘‘ book” or ‘‘lithograph ” or ‘‘ photo- 
graph,” according to the mechanical process used. The 
importation of copyrighted compositions reproduced by any 
of the processes mentioned in the concluding part of section 
4956 is prohibited. 

Your first and second questions must therefore be an- 
swered in the affirmative. 

So, too, must the third question. Music books, made up 
in part of musical compositions copyrighted in the United 
States are prohibited importation. A prohibited article can 
not gain admission through being attached to an article 
which is not prohibited. A book must be treated as an 
entirety, and if part of it can not be imported, the whole 
must be excluded. 

Your fourth and last question is submitted in view of the 
following stipulation contained in the existing convention 
between the United States and Canada, which bears date of 
January 19, 1888: 

‘* All registered articles, ordinary letters, postal cards, 
and other manuscript matter, business or commercial papers, 
books (bound or stitched), proofs of printing, engravings, 
photographs, drawings, maps, and other articles manifestly 
of value to the sender, which are not delivered from any 
cause, shall be reciprocally returned, monthly, without 
charge, through the central administrations of the two 
countries in special bags or sacks, marked ‘‘ Rebuts,” after 
the expiration of the period for their retention required by 
the laws or regulations of the country of destination.” 

The last paragraph of section 4958, as amended by section 
4 of the act of March 3, 1891, provides: 

‘*The Secretary of the Treasury and the Postmaster-Gen-. 
eral are hereby empowered and required to make and enforce 
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such rules and regulations as shall prevent the importation 
into the United States, save upon the conditions above 
specified, of all articles prohibited by this act.” 

The Solicitor of the Treasury, in response to an inquiry 
from the Secretary of the Treasury, has expressed the opin- 
ion that the Secretary of the Treasury and the Postmaster- ~ 
General have the authority, under this provision, to make 
rules and regulations for the destruction of music and music 
books imported into this country in violation of the copy- 
right laws of the United States. From this view I am not 
prepared to dissent. The provision of the postal convention 
quoted certainly does not require the return to Canada of 
articles which shall become forfeited through a violation of 
the laws of the United States, and, in my opinion, rules and 
regulations for the forfeiture and, if deemed necessary, the 
destruction of prohibited articles may be so framed as to 
provide due process of law. 

Very respectfully, 
JOHN K. RICHARDS, 
Solrcitor- General. 

Approved. 

JOHN W. GRIGGS. 

The PosTMASTER-GENERAL. 


DAMAGES—ILLEGAL IMPRISONMENT. 


The imprisonment of a citizen of the United States by an officer of a 
foreign government, without judicial process, or allegation of a viola- 
tion of law, but because of an alleged disrespect of such official’s 
authority, is such an injury as to render such government liable in 
damages. 

Loss of time, absence from business, personal humiliation, and bodily and 

mental suffering resulting from a wrongful arrest and imprisonment 

are, under the laws of civilized countries, grounds for compensatory 
damages, the amount being determined in cases of this character 
through negotiations. 
DEPARTMENT OF JUSTICE, 
February 7, 1898. 

Sir: On January 4, 1886, a citizen of the United States, 

Mr. Thomas J. Culliton, the treasurer of the dredging com- 

pany then doing work on the Isthmus of Panama, was arrested 
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and imprisoned by the acting prefect of Colon without judi- 
cial process and without any allegation of a violation of law, 
but simply because Mr. Culliton’s conduct was alleged by 
the prefect to be in disrespect of his authority. The United 
States consul at Colon and Admiral Jouett, who happened 
to be in port at that time, intervened, and Culliton was 
released by the order of the prefect after five hours’ deten- 
tion in the common jail. The statement of this outrage 
contained in the protest filed by Mr. Culliton with our consul 
at Colon April 6, 1886, is as follows: 

**On the 4th day of January, 1886, about 10 o’clock a. m., 
the said T. J. Culliton, cashier of the American Contract- 
ing and Dredging Company, received from the prefect of 
Colon a letter which read (as nearly as he can recollect) as 
follows: ‘ Please place at my disposal the money and effects 
of the two men herein named.’ 

‘*On the foot of the prefect’s letter the said T. J. Culliton 
noted his reply (as nearly as he can remember) as follows: 
‘This office has no money or effects belonging to the above- 
named men.’ This letter was then inclosed in an envelope, 
addressed to the prefect of Colon, and returned to him by 
the person who brought it. 

‘‘At 11.30 a. m. of the same day, January 4, 1886, as the 
said T. J. Culliton was passing on his way from his office at 
Christopher Columbus, a suburb of Colon, he was halted by 
about six armed soldiers, and the same letter upon which 
he had made his indorsement was presented to him. He 
was asked by the officer in command of the squad of soldiers 
if he was the person who had written said indorsement. 
He replied that he was. He was then informed that he 
was under arrest and must go to jail, where he arrived at 
about 12 o’clock noon, and was lodged in jail with all the 
common criminals of the town. He then asked to be taken 
before the prefect for a hearin’. He was informed that 
he must remain in jail until the prefect sent for him. 
Through the efforts of the American consul and some of his 
friends, the said T. J. Culliton was called before the prefect 
about 3.30 p. m. the same day, and informed by the prefect 
that his having written a reply upon the letter of the pre- 
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fect constituted a grave insult to the said prefect’s dignity 
and authority, and for this reason and for no other he had 
been placed in jail, where he would have to remain until 5 
p.m. Between 4 p. m. and 5 p. m. he was released.” 

Your Department having, through our minister at Bogota, 
presented to the Government of Colombia the claim for 
indemnification of Mr. Culliton in the sum of $25,000, that 
Government, through its minister of foreign affairs, re- 
sponds, in a communication dated February 25, 1897, insist- 
ing, among other things: 

First. That Culliton’s case is not one which carries a right 
to pecuniary indemnity. His imprisonment lasting only five 
hours, neither his property interests nor his health could have 
been damaged. His only suffering was of a mental charac- 
ter, which can not be appreciated and satisfied in money. 
The treaty between this country and Colombia (see article 
13), while it guarantees to citizens of the United States in 
Colombia the same protection as that which is given to 
natives, does not guarantee indemnity for treatment such as 
Culliton suffered. 

Second. That as a general principle of international law, 
governments are not responsible for trifling injuries inflicted 
by government agents, but the national responsibility ceases 
as soon as the proceeding of the offending functionary has 
been condemned and necessary measures taken to prevent a 
repetition of the abuse. 

Upon these two objections to the Culliton claim, urged 
by the Colombian Government as matters of law, you desire 
the opinion of this Department. 

The seventh article of the treaty between this country and 
Colombia stipulates that ‘‘it shall be wholly free for all 
merchants, * * * and other citizens of both countries, 
to manage * * * their own business in all the ports 
and places subject to the jurisdiction of each other,” while, 
in the eleventh article, ‘‘ both contracting parties promise 
and engage formally to give their special protection to the 
persons and property of the citizens of each other, of all 
occupations, who may be in the territories subject to the 
jurisdiction of one or the other.” 

Under this treaty it was wholly free for Culliton, as a 
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citizen of the United States, to manage his own business in 
the town and port of Colon, and he was guaranteed special 
protection by the Government of Colombia to his person 
and property while there. Nevertheless, an officer of the 
Government of Colombia, in flagrant disregard of these 
guaranties, arrested Culliton without cause, dragged him 
from his business, thrust him into a common jail and kept 
him there, in the company of common criminals, for five 
hours, until forced by the American consul and an Ameri- 
can admiral to release him. And now it 1s contended that 
Culliton suffered no injury which can be measured in money. 
Perhaps not adequately so measured; but he suffered dam- 
ages which, under our laws and the laws of civilized coun- 
tries are compensated in money. The loss of time, the 
absence from business, the personal humiliation, the bodily 
and mental suffering, resulting from a wrongful arrest and 
imprisonment, are grounds for compensatory damages. 
The precise amount required to make the wronged citizen 
whole is determined in a suit at law by a jury, and in this 
case must be fixed through negotiations. 

In adamage suit by a passenger for expulsion from a train 
Judge MclIlvaine, of the supreme court of Ohio, said (23 
O. S., 10, 18): 

‘**That physical pain caused by an act of trespass on the 
person constitutes a legitimate ground for compensatory 
damages no one disputes. And why should not mental suf- 
fering as well? Is it more endurable than physical suffer- 
ing? Is ita less probable consequence of a trespass against 
the person of another? Is the mind an object of less concern 
in the judgment of the law than the body? Is it any less a 
part of the person? Is compensation in moncy for mental 
suffering more difficult to estimate than for physical pain? 
I can find no good reason for affirming any of these 
distinctions.” 

In a case of wrongful arrest under humiliating circum- 
stances, Mr. Justice Gray, speaking for the Supreme Court 
of the United States, said (147 U. S., 101, 111): 

‘In the case at bar the defendant’s counsel having ad- 
mitted in open court ‘that the arrest of the plaintiff was 
wrongful, and that he was entitled to recover actual dam- 
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ages therefor,’ the jury were rightly instructed that he was 
entitled to a verdict which would fully compensate him for 
the injuries sustained, and that in compensating him the jury 
were authorized to go beyond his outlay in and about this 
suit, and to consider the humiliation and outrage to which 
he had been subjected by arresting him publicly without 
warrant and without cause, and by the conduct of the con- 
ductor, such as his remark to the plaintiff's wife.” 

The second objection of the Colombian Government turns 
upon the use of the word ‘‘trifling.”” To term the injuries 
‘* trifling” is to beg the question. If they were “‘ trifling,” 
this Government would not present a claim based upon them. 
No government entitled to respect regards as ‘‘ trifling ” the 
wanton arrest and imprisonment of its citizens upon the whim 
of aforeign functionary. A money indemnification for such 
an outrage is the usual reparation demanded and received. 
(2 Phill. Int. Law, 4; Bluntschli Droit Int., art. 380.) 


Very respectfully, 
JOHN K. RICHARDS, 


Solicitor- General. 


JOHN W. GRIGGS. 
The SECRETARY OF STATE. 


Approved: 





ARMY—ENLISTMENT—PARDON. 


Congress has no power by legislation to abridge the effect of the Pres- 
ident’s pardon. 

A person convicted of desertion from the military service and afterwards 
pardoned by the President, under section 1118, R. S., would be restored 
by reason of the pardon to all the rights and privileges of a citizen 
which he had anterior to such conviction. 

While the President’s pardon restores a criminal to his legal rights and 
fully relieves him of the disabilities legally attaching to his convic- 
tion, it does not destroy an existing fact that his service was not faith- 
ful and honest. 

A recruiting officer has the right to reject a candidate for enlistment 
in the Army whose service during his previous.term was not honest 
and faithful, notwithstanding the President’s pardon of the offense. 


DEPARTMENT OF JUSTICE, 
February 9, 1898. 
Sir: I have the honor to acknowledge the receipt of your 
communication of August 26 ultimo, in reference to the 
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case of Daniel T. Thompson. It appears that said Thompson 
was a private in Company A, Seventh United States Infantry, 
that he was tried by a court-martial, convicted of desertion, 
and sentenced to be dishonorably discharged from the service 
of the United States, forfeiting all pay and allowances due 
him, and to be confined at hard labor at such place as the 
reviewing authority may direct for the period of one year. 
This sentence was carried into execution, except that after 
Thompson had served the greater part of the period of im- 
prisonment the remainder was remitted, and he subsequently 
received a full pardon from the President. Thompson has 
applied to reenlist in the Army, and you ask my opinion as 
to whether the effect of the pardon in Thompson’s case has 
been to restore his eligibility for reenlistment. You also 
call to my attention that part of the act of Congress of 
August 1, 1894 (28 Stat., 216), which reads as follows: 

**No soldier shall be again enlisted in the Army whose 
service during his last preceding term of enlistment has 
not been honest and faithful.” 

There can be no doubt as to the effect of the President’s 
pardon to one who has been charged with, or convicted of, 
an offense against the laws of the United States. 

In Knote v. United States, 95 U. S., 149, 153, the court 
declares the effect of a pardon to be as follows: 

** Tt releases the offender from all disabilities imposed by 
the offense, and restores to him all of his civil rights. In 
contemplation of law, it so far blots out the offense that 
afterwards it can not be imputed to him to prevent the asser- 
tion of his legal rights. It gives to him a new credit and 
capacity, and rehabilitates him to that extent in his former 
position.” 

The same doctrine is plainly declared by the court in 
Spencer’s Case, 22 Fed. Cas., 921. Judge Deady, deliver- 
ing the opinion of this case, says: 

** And when the pardon is full, it releases the punishment 
and blots out of existence the guilt, so that in the eyes of 
the law the offender is as innocent as if he had never com- 
mitted the offense.” 

These opinions are fully sustained by Blackstone’s Com- 
mentaries, book 4, ch. 31, 4. 
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In Ex parte Garland, 4 Wall., 334, the court in its opin- 
ion deals very explicitly with the question of the effect of 
the President’s pardon, and after citing the section of the 
Constitution from which the President derives the authority 
to grant pardons, says (p. 380): 

‘**The power thus conferred is unlimited with the excep- 
tions stated (except in cases of impeachment). It extends 
to every offense known to the law, and may be exercised 
at any time after its commission, either before legal pro- 
ceedings are taken, or during their pendency, or after con- 
viction and judgment. This power of the President is 
not subject to legislative control. Congress can neither 
limit the effect of his pardon nor exclude from its exercise 
any class of offenders. The benign prerogative of mercy 
reposed in him can not be fettered by any legislative 
restrictions.” | 

The court says further in this opinion: 

‘* Such being’ the case, the inquiry arises as to the effect 
and operation of a pardon, and on this point all the authorities 
concur. <A pardon reaches both the punishment prescribed 
for the offense and the guilt of the offender; and when the 
pardon is full it releases the punishment and blots out of 
existence the guilt, so that in the eye of the law the offender 
Is as innocent as if he had never committed the offense.” 

Authorities to any number may be quoted to sustain this 
position, but the principle declared is so well settled that 
their citation is unnecessary. 

The question, then, which remains to be considered is as to 
whether these principles shall govern the recruiting authori- 
ties of the United States Army in cases of application for 
reenlistment on the part of persons convicted of desertion 
during a previous term of service and afterwards pardoned 
by the President. 

It can not be questioned that under section 1118 of the 
Revised Statutes a person convicted of desertion from the 
military service of the United States and afterwards par- 
doned by the President would be restored by reason of the 
pardon to all the rights and privileges of a citizen which he 
had anterior to such conviction, but Congress, by the act of 
August 1, 1894, has added a condition which must exist as 
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to persons applying for reenlistment inthe Army. Itis not 
in the nature of an inhibition on account of the commission 
of a criminal offense which the President would have the 
right to pardon, but it relates to previous conduct in serv- 
ice and affects the personal rather than the criminal char- 
acter of the applicant. It is true that a soldier who has 
been guilty of the crime of desertion has not given honest 
and faithful service, and yet a failure to perform honest and 
faithful service on the part of a soldier does not necessarily 
involve a crime or an offense against the military laws of 
the country. There are many acts of a soldier which may 
be regarded under the strict rules of the requirements of 
the military service as unfaithful or dishonest, but of which 
a military court-martial would not take cognizance. The 
President would not be called upon to pardon such acts of 
a soldier, because they do not reach that grade of offense 
which would authorize the exercise of executive clemency, 
though if the soldier, during his previous term of service, 
has been guilty of such want of honest and faithful service, 
he is disbarred from reenlistment by the statute referred to. 

I have pursued this line of reasoning in order to draw a 
distinction between a crime or offense to which the Exec- 
utive clemency might be applied and the want of honest and 
faithful service on the part of a soldier during his term, 
and whilst Congress has no power, by legislation, to abridge 
the effect of the President’s pardon, yet Congress has the 
right to prescribe qualifications and conditions for enlisted 
men, and to forbid those not possessing such qualifications, 
and as to whom such conditions do not exist, to enter the 
military service. 

So, whilst the President’s pardon restores the criminal to 
his legal rights and fully relieves him of the disabilities 
legally attaching to his conviction, it does not destroy an 
existing fact, viz, that his service was not honest and faithful. 

I therefore, in answer to your question, advise you that 
in an application for reenlistment the officers recruiting for 
the military service of the United States can, under the act 
of Congress, inquire if the applicant has, during his pre- 
vious term, performed honest and faithful service, and, if he 
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has not, reject his application; and this authority pertains 
to the recruiting service and is not affected by the pardon of 
the President. 


Respectfully, 
a JOHN W. GRIGGS. 
The SECRETARY OF War. 





POSTAGE STAMPS—SUPPLIES. 


Postage stamps are supplies within the meaning of section 3709, Revised 
Statutes. 

The word ‘‘security ’’ as used in the act of 1877 (1 Supp. R. S., 136) is 
an evidence of public debt, as a bond, or a certificate of deposit, or 
other subject of investment. 

When the word ‘‘securities’’ is used in the property sense, it refers to 
bonds, mortgages, certificates of deposit, certificates of stock, etc. In 
this sense postage stamps are not investments or securities. 

The definition given to the words ‘obligation or other security of the 
United States’’ in Revised Statutes, section 5413, is not intended to be 
general, but is limited in its application. 

The transfer of a separate statute, or part thereof, from a particular act 
to a general revision, does not ordinarily alter its significance. 

Statutory meaning, so far as it is artificial and not the natural and usual 
meaning, can be applied only to the exact phrase defined and to the 
whole of it, not to a selected portion. 

Revised Statutes, section 5600, relative to the construction to be placed 
upon a statute, does not prevent the application of the ordinary princi- 
ples which permit the courts to resort to the context and the subject- 
matter of the sections immediately associated with it. | 

Revised Statutes, section 5413, does not apply to and limit the meaning 
of the words ‘‘ other securities of the United States,’’ as used in para- 
graph 4 of the act of March 3, 1877. 

The Postmaster-General should advertise for proposals for the work of 
engraving and printing United States postage stamps, for which work 
the Bureau of Engraving and Printing may be permitted to compete. 


DEPARTMENT OF JUSTICE, 
february 11, 1898. 


Str: You having requested my opinion as to the law gov- 
erning the engraving and printing of United States postage 
stamps, and whether it is necessary for you to advertise for 
proposals for such work or to have it done at the Treasury 
Department, I have the honor to advise you as follows: 

Section 3709, Revised Statutes, directs that all purchases 
and contracts for supplies in any of the Departments of the 
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Government shall be made by advertising a sufficient time 
previously for proposals respecting the same when the 
public exigencies do not require the immediate delivery of 
the articles. 

In my judgment postage stamps for your Department are 
supplies within the meaning of this section, and such, I am 
informed, has been the uniform interpretation of the law by 
the practice of your Department. 

You advise me that it has been contended that paragraph 
4 of the act making appropriation for sundry expenses of 
the Government for the fiscal year ending June 30, 1878, 
and for other purposes, approved March 3, 1877, providing 
as follows: 

‘*For labor and expenses of engraving and printing, 
namely: For * * * engraving and printing notes, 
bonds, and other securities of the United States * * *: 
Prowided, (1) The work be performed at the Treasury 
Department: And provided further, That it can be done as 
cheaply, as perfectly, and as safely, and all contracts already 
made shall be carried out. * * * .” (Supplement 
Revised Statutes, second edition, Vol. I, p. 1386.) 


applies to postage stamps and makes it necessary that the 
engraving and printing of them should be done at the 
Treasury Department. 

There is no language in the act of 1877 which would 
include postage stamps unless it be the words ‘‘other secur- 
ities of the United States.” 

In the ordinary sense of the word, and in the sense in 
which it is used in this section of the law of 1877, a security 
is an evidence of public debt, as a bond or certificate of 
deposit or other subject of investment. When the word 
‘*securities” is used in a property sense, it refers to bonds, 
mortgages, certificates of deposit, certificates of stock, ete. 
In this sense postage stamps are not investments or securities. 

Reference is made to section 5413 of the Revised Statutes, 
which is as follows: 

‘‘The words ‘ obligation or other security of the United 
States’ shall be held to mean all bonds, certificates of in- 
debtedness, national (bank) currency, coupons, United States 
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notes, Treasury notes, fractional notes, certificates of de- 
posit, bills, checks, or drafts for money drawn by or upon 
authorized officers of the United States, stamps, and other 
representatives of value, of whatever denomination, which 
have been or may [be] issued under any act of Congress.” 
And it is contended that the definition there given to the 
phrase ‘‘ obligation or other security of the United States” 
is to be applied to the law of 1877, so as to attach to the 
words ‘‘ other securities of the United States,” as used in the 
law of 1877, the same meaning given to the words ‘‘obliga- 
tion or other security of the United States” in section 5413. 
Unquestionably for the purpose for which section 5413 
was inserted in the Revised Statutes stamps would be classi- 
fied as ‘‘ obligation or other security” wherever those words 
occur in the immediate context of section 5413; but, in my 
opinion, the provisions of this section will not apply to and 
are not a rule of construction for the act of March 3, 1877. 
Section 5413 of the Revised Statues is classified under 
‘Title LX X—Crimes,” and is the first section of chapter 
5 of this title. It was first enacted as part of a separate 
law approved June 30, 1864 (13 Stats., pp. 218-222), which 
act also contains, substantially, the penal provisions con- 
tained in sections 5414, 5430, and 5431 of the Revised Stat- 
utes. The obvious intention of Congress was to group 
under one heading, in one consolidated statute, all the pro- 
visions relating to crimes against the operations of the Gov- 
ernment contained in separate acts. It is a well-known 
principle of statutory construction that the transfer of a 
separate statute, or part thereof, from a particular act to a 
general revision does not ordinarily alter its significance. 
‘When the body of statutory law is revised and reen- 
acted, the general purpose is obvious, and such purpose is 
not to change the existing system, except in cases where the 
intention to do so is clearly specified.” (Pomeroy v. Mills, 
37 N. J. Eq., 578; State vy. Anderson, 40 N. J. Law, 226.) 
If section 5413 were to be interpreted without any refer- 
ence to the provisions of section 560U of the Revised Stat- 
utes, there could scarcely be a doubt that postage stamps 
were not intented to be covered by it. It would present 
the ordinary case of a provision of a separate statute trans- 
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ferred to a general revision or code in association with the 
same penal provisions contained in the original act, and with 
others of a kindred nature, to all of which the provisions 
of this particular section are properly applicable. Apply- 
ing the well-known rules of statutory construction, above 
stated, the section would then refer only to those penal pro- 
visions that follow in the revised arrangement. It is sug- 
gested, however, that section 5600, Revised Statutes, forbids 
the application of this ordinary rule of statutory construction 
and prevents the drawing of any inference or presumption 
in this instance from the origin, collocation, and arrange- 
ment of these particular sections relating to crimes against 
the operations of the Government. This insistment, if 
sound, would make it necessary to construe the words 
‘‘securities of the United States,” wherever they occur in 
the volume of the statutes, in accordance with the meaning 
put upon the words ‘‘obligation or other security of the 
United States” by this section. An examination of the 
language of section 5600 will not, however, justify such a 
claim. All that that section does is to forbid any inference 
or presumption of a legislative construction to be drawn by 
reason of ¢he title under which any particular section is 
placed. It does not prevent the application of the ordinary 
principle which permits the courts to resort to the context 
and the subject-matter of the sections immediately associated 
with it. The arrangement of laws into sections is merely 
for the purpose of convenience. If this whole section, 5413, 
were incorporated into any one of the following sections, 
the language would be the same, but no one would contend 
that it was meant to define the meaning of the words ‘‘ obli- 
gation or other security of the United States” wherever 
those words might occur in any other part of the volume. 
Everyone would immediately refer that phrase to those 
matters immediately connected by context with the section 
in which those words occur. The fact that section 5413 is 
separated by number from the succeeding related and cog- 
nate sections does not necessarily extend its influence and 
effect over the whole volume of the Revised Statutes. The 
context manifestly evidences the intention of Congress to 
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apply the provisions of that section to the construction of 
the sections that follow, and the history of section 5413 and 
its associated origin with some of the succeeding sections, 
under the ordinary rules of statutory construction, make 
this perfectly plain. 

The act of Congress, by virtue of which the Revised 
Statutes were compiled (14 Stat., p. 74, sec. 2), expressly 
directed the commissioners of revision to bring together all 
statutes and parts of statutes which, from similarity of sub- 
ject, ought to be brought together; to arrange the same 
under titles, chapters, and sections, with headnotes brieffy 
descriptive of the matter contained in such divisions; also 
with side notes so drawn as to point to the contents of the 
text, and with reference to the original text from which each 
section is compiled. In view of this explicit direction of 
Congress it is very clear that, while they may by section 
5600 have excluded any inference or presumption of legis- 
lative construction being drawn from the title under which 
a section is placed, nevertheless the collocation and refer- 
ences to origin are intended as express aids in the work of 
construing the meaning of each section. 

Another indication that Congress did not intend section 
5413 to extend further than to the sections of the immediate 
context is found in the fact that by sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, and 13 it has enacted definitions of various 
words, prescribed certain formule for ‘‘all acts of Congress 
thereafter enacted,” and declared the effect of future repeals. 

Section 1 says: 

‘*In determining the meaning of the Revised Statutes or 
of any act or resolution passed subsequent to February 25, 
1871, words importing the singular number may extend and 
be applied to several persons or things,” ete. 

In the absence of similar terms applying the provisions of 
section 5413 to the whole Revised Statutes and to acts passed 
subsequently, it can only be reasonably inferred that it was 
not intended that it should apply further than to the imme- 
diate context. 

It is also of consequence, in considering whether section 
5413 is to be extended as a definition to all parts of the 
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Revised Statutes and to all subsequent laws passed by Con- 
gress, to look at the precise phrase which is defined. The 
words to which a defined meaning is fixed are ‘‘ obligation 
or other security of the United States.” The phrase is put 
in quotation marks. This is not the phrase used in the act 
of 1877. The words used there are ‘‘ other securities of the 
United States.” It is not identical as a complete phrase. 
It is not sound construction to hold that, where by statute a 
particular meaning is arbitrarily put upon a certain specified 
phrase, the same meaning is to be put upon separate parts 
of the phrase. The statutory meaning, in so far as it is arti- 
ficial and not the natural and usual meaning, can be applied 
only to the exact phrase defined and to the whole of it, not 
to a selected portion. 

I am of opinion, therefore, that section 5413 does not 
apply to and does not limit the meaning of the words ‘‘ other 
securities of the United States,” as used in the portion of 
the act approved March 3, 1877, above quoted. 

My attention is called to the fact, which I think is impor- 
tant in this connection, that the act of March 3, 1877, was in 
operation for a period of sixteen years before any suggestion 
was made that postage stamps were included within its pro- 
visions, and required to be prepared at the Treasury Depart- 
ment. I think the proper course for the Postmaster-General 
is to advertise for bids for furnishing the necessary postage 
stamps, and to allow the Bureau of Engraving and Printing 
to compete, as was done on former occasions. 


Very respectfully, 
JOHN W. GRIGGS. 
The PoSTMASTER-GENERAL. 


BIDS. 


A bidder under an advertisement for sealed proposals has the right, 
previous to the opening of the bids, to modify his bid by telegram, 
and when so modified, upon acceptance before withdrawal, will bind 
the bidder. 

While it is customary to confirm by letter a telegraphed proposition, 
such confirmation is not essential. 
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A bid in which the name of the firm is signed by typewriter, followed 
by the signature of the only member of the firm, is, before acceptance, 
modified by telegram. Held, the modified bid, if authentic, would, 
upon acceptance before withdrawal, bind the bidder. 

DEPARTMENT OF JUSTICE, 
March 15, 1898. 

Stir: I have your letter of the 12th setting forth that your 
Department advertised for proposals to be opened at 2 p. m. 
March 8, 1898, for furnishing all labor and material and 
fixing in place the boiler plant, steam heating, mechanical 
ventilating apparatus, etc., for the post-office, court-house, 
and custom-house at Milwaukee, Wis.; that among the sealed 
proposals the lowest were one from the Charles B. Kruse 
Heating Company, $54,633; and one from the L. J. Mueller 
Furnace Company, $54,633; that the latter was signed by 
typewriter with the above name, and bore what purports to be 
the signature of the only member of the firm, L. J. Mueller; 
and that on the morning of March 8, 1898, a telegram was 
received from the L. J. Mueller Company reducing its bid 
by $1,200, which telegram was read at the opening of the 
bids. I note that the telegram does not disclose what 
the original bid was. 

You say: 

‘* Before awarding the contract for said work this Depart- 
ment requests that you will advise it whether the bid of the 
L. J. Mueller Furnace Company, signed in the manner 
indicated, is binding on said company if accepted by this 
Department; and also what control a bidder has over his 
proposal previous to the time fixed for opening the same; 
and whether, as a legal proposition, a bidder has the right, 
under an advertisement for scaled proposals, to modify by 
telegraph a bid submitted previous to the opening of the 
bids.” 

In answer I have to say that, in my opinion, 

1. The proposal could be modified in the manner stated. 

2. The signature to the telegram, which manifestly refers 
to the mailed bid, would cure any irregularity of the kind 
supposed in the signature to the latter. 

8. The modified bid (if authentic) would, upon acceptance 
before withdrawal, bind the bidder. 
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It is customary to confirm by letter a telegraphed propo- 
sition in order to better authenticate it, but this is not essen- 
tial. Whether the telegram was signed and sent by the 
bidder is a question of fact. 

As you request an early answer I shall not further extend 
this opinion. See 9 Op., 174; 21 Op., 56; 15 Op., 649. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 





CHIEF OF BUREAU OF YARDS AND DOCKS. 


Under the practical interpretation of section 423, Revised Statutes, naval 
constructors are treated as officers of the Navy and their relative rank 
as the actual rank or grade required by that section. 

An officer of the Corps of Engineers, not below the relative rank of cap- 
tain, is eligible for appointment as Chief of the Bureau of Yards and 
Docks. 

DEPARTMENT OF JUSTICE, 


March 17, 1898. 

Sr: In your communication of the 8th instant, after stat- 
ing that the term of office of the present Chief of the Bureau 
of Yards and Docks would soon expire, you call my atten- 
tion to the provisions of certain statutes bearing upon the 
subject, and request me to advise you whether a memher of 
the Corps of Civil Engineers is eligible to appointment as 
Chief of the Bureau of Yards and Docks, and if so, what 
restrictions in regard to rank are imposed by the provisions 
of law applicable to the matter. 


The appointment of chiefs of the several bureaus in the 
Navy Department is regulated by sections 421 to 426, inclu- 
sive, of the Revised Statutes (in which are incorporated 
the provisions of the acts of July 5, 1862, and of March 3, 
1871, on the subject), and the act of March 3, 1893. 

The act of July 5, 1862, reorganizing the Navy Department 
(ch. 134, 12 Stat., 510), established the eight existing bureaus, 
and in the second section made the following provisions with 
respect to the appointment of chiefs: 

‘‘The President of the United States, by and with the 
advice and consent of the Senate, shall appoint from the 
list of officers of the Navy, not below the grade of com- 
mander, a chief for each of the Bureaus of Yards and Docks, 
Navigation, Equipment and Recruiting, and of Ordnance, 
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and shall in like manner appoint a Chief of the Bureau of 
Construction and Repair, who shall be a skillful naval con- 
structor; and shall also appoint a Chief of the Bureau of 
Steam Engineering, who shall be a skillful engineer, and be 
selected from the list of chief engineers of the Navy; and 
shall also appoint a Chief of the Bureau of Medicine and 
Surgery, who shall be selected from the list of surgeons of 
the Navy; and a Chief of the Bureau of Provisions and 
Clothing, who shall be selected from the list of paymasters 
of the Navy of not less than ten years’ standing.” 

The subsequent act of March 3, 1871, which prescribes 
the number, rank, and pay of the officers of the various 
staff corps of the Navy, including the Corps of Engineers 
(sec. 7, ch. 117, 16 Stat., 536) and the naval constructors 
(sec. 9, ch. 117, 16 Stat., 5386) contained, near the close of 
the tenth section, the following proviso (sec. 10, ch. 117, 16 
Stat., 537): 

‘‘And provided further, That chiefs of bureaus may be 
appointed from the officers having the relative rank of cap- 
tain in the staff corps of the Navy on the active list.” 

The commissioners who drafted the Revised Statutes 
treated the act of 1871, not as superseding, but as supple- 
menting the act of 1862, and enlarging the power of the 
President with respect to the appointment of chiefs, so they 
brought the two together in section 421 with this explana- 
tion (Comr’s Draft, Rev. Stat., p. 235): 

‘*The commissioners have treated the act of 1871, cited in 
the margin, not as repealing or superseding the restrictions 
in the act of 1862 on the appointment of chiefs of bureaus, 
but as giving an alternative or optional power of appoint- 
ment; so that the President may make a given appointment 
either from the class indicated by the act of 1862 or from 
that indicated by the act of 1871, as he judges best.” 

Congress adopted the revision as recommended, thus giv- 
ing its apparent approval to the interpretation placed on the 
acts of 1862 and 1871 by the commissioners, the existing 
statutes reading as follows: 

‘*Sec. 421. The chiefs of the several bureaus in the De- 
partment of the Navy shall be appointed by the President, 
by and with the advice and consent of the Senate, from the 
classes of officers mentioned in the next five sections, respec- 
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tively, or from officers having the relative rank of captain in 
the staff corps of the Navy, on the active list, and shall hold 
their offices for the term of four years. 

‘* Sec. 422. The chiefs of the Bureau of Yards and Docks, 
of the Bureau of Equipment and Recruiting, of the Bureau 
of Navigation, and of the Bureau of Ordnance, shall be ap- 
pointed from the list of officers of the Navy not below the 
grade of commander. 

‘Sec. 423. The chief of the Bureau of Construction and 
Repair shall be appointed from the list of officers of the Navy 
not below the grade of commander, and shall be a skillful 
naval constructor. 

‘* Sec. 424. The chief of the Bureau of Steam Engineering 
shall be appointed from the chief engineers of the Navy, and 
shall be a skillful engineer. 

‘* Sec. 425. The chief of the Bureau of Provisions and 
Clothing shall be appointed from the list of paymasters of 
the Navy of not less than ten years’ standing. 

‘Src. 426. The chief of the Bureau of Medicine and Sur- 
gery shall be appointed from the list of the surgeons of the 
Navy.” 

The expression “‘ the list of officers of the Navy not below 
the grade of commander,” in sections 422 and 423, strictly 
construed, applies only to officers of the line. Naval con- 
structors belong to the staff, with relative rank only (act 
March 3, 1871, sec. 7, 16 Stat., 536; Rev. Stat., secs. 1402, 
1477). Nevertheless, they have been treated as eligible 
under section 423 for appointment as chief of the Bureau 
of Construction and Repair, and the act of March 3, 1893 
(Supplement Rev. Stat., vol. 2, p. 130), provides : 

‘‘And any naval constructor having the rank of captain, 
commander, or lieutenant-commander shall be eligible as 
chief of the Bureau of Construction and Repair.” 

Thus, under the practical interpretation of section 423, 
naval constructors are treated as officers of the Navy and 
their relative rank as the actual rank or grade required by 
the section, but it is to be observed that in no other way 
could compliance be had with the explicit requirement that 
the officer appointed chief of the Bureau of Construction 
and Repair be ‘‘a skillful naval constructor.” Faults in 
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expression were disregarded in order to carry out the 
manifest intention of the lawmaker. 

It may be contended that the interpretation of section 423 
adopted by the Department and by Congress to carry out 
its manifest purpose with respect to naval constructors 
should be applied to section 422 in favor of officers of the 
Corps of Engineers, in which event an officer of that corps 
having the relative rank of commander would be eligible 
for appointment as chief of the Bureau of Yards and Docks. 

But I am disposed to adopt the view taken by the com- 
missioners who drafted the Revised Statutes. Section 422 
restricts the President in his choice of the chiefs of the four 
bureaus mentioned to officers of the line not below the grade 
of commander, but the provision of the act of March 3, 
1871, incorporated in section 421, enlarges the President’s 
power, giving him the alternative of making the appoint- 
ment ‘‘from officers having the relative rank of captain on 
the staff corps of the Navy on the active list.” Ido not feel 
at liberty to disregard the act of 1871 as incorporated in 
section 421, and in no other way can effect be given it. 

It may be said that the law as thus construed discrimi- 
nates against the officers of the staff corps in the matter of 
the appointment of chiefs of the four bureaus mentioned in 
section 422 by requiring them to hold a higher rank than 
ofticer of the line in order to be eligible; but the answer 
is, these bureaus are essentially line bureaus, while those 
mentioned in sections 423 to 426, inclusive, are staff bureaus, 
and since line officers are not eligible at all to the chiefship 
of staff bureaus it is not unfair to require some extra evi- 
dence of fitness in a staff officer who is to be made head of 
a line bureau. . 

The answer to your question is, therefore, that an officer 
of the corps of engineers not below the relative rank of 
captain is eligible for appointment as chief of the Bureau 
of Yards and Docks. 

Very respectfully, 
JOHN K. RICHARDS, 
Solicitor- General. 


JOHN W. GRIGGS. 


Approved: 


The SECRETARY OF THE Navy. 


TO THE SECRETARY OF THE TREASURY. 51 


CHINESE—ARREST. 


Detention by an officer is in effect an arrest, and a person under de- 
tention or arrest must be furnished subsistence at the expense of 
the government making the arrest. 

The board bills of Chinese boys remaining at Richford, Vt., after they 
are, by the authority of the Treasury Department, denied the privi- 
lege of coming within the United States, should not be paid by the 
United States pending their subsequent arrest by the United States 
marshal and a hearing thereafter under the Chinese exclusion acts, as 
they are neither under detention nor arrest. 


DEPARTMENT OF JUSTICE, 
March 18, 1898. 

Str: I have the honor to acknowledge the receipt of your 
communication of January 27, with which you inclose cer- 
tain letters from the collector of customs at Burlington, Vt., 
in relation to the payment of board bills of Chinese boys 
entering the United States, pending the determination of 
their right to remain in this country, and a copy of a letter 
addressed by you to the said collector on the same subject. 
I also acknowledge the receipt of your communication of 
February 8, in which you inclose copy of a letter dated 
February 3 and copies of the inclosures therein referred to 
from the collector of customs at Burlington, Vt., further in 
relation to the payment of the board bills of certain Chinese; 
and you request an opinion from me upon the question raised 
by this correspondence, namely, whether the board bills of 
Chinese boys remaining at Richford after they are, by the 
authority of the Treasury Department, denied the privilege 
of coming within the United States, shall be paid by the 
United States pending their subsequent arrest by the United 
States marshal and a hearing thereafter under the Chinese 
exclusion acts. 

It seems from the letters which you transmit that imme- 
diately upon the arrival of such Chinese boys they are 
directed by Treasury officials to return to Canada, and that 
they refuse to do so. Upon reporting: the facts to the 
United States attorney for the district, warrants are made 
out for the arrest of the Chinese, who are taken by the 
United States marshal under the warrants to Burlington 
for trial before a United States commissioner. It seems 
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that with all the expedition possible two days are often 
consumed between the time when the Chinese are denied 
the privilege of coming within the United States by the 
Treasury officials and when they are arrested by the United 
States marshal; and the question is whether the board bills 
of the Chinese, covering this interval, should be paid by the 
Government. 

It is, of course, an elementary principle that detention by 
an officer is in effect an arrest, and that a person under 
detention or arrest must be furnished subsistence at the 
expense of the government making the arrest. Upon the 
facts as stated, however, I am of the opinion that the treat- 
ment of the Chinese at Richford is not to be construed 
either as detention or as arrest. When Chinamen are 
denied the privilege of coming within the United States by 
the Treasury Department, and ordered to go back from the 
frontier port of entry, they are not thereby arrested or 
detained, but are refused permission to go by that port 
further within the United States, and they remain there 
rather than obey the order. Consequently such Chinamen 
remain at the port of entry voluntarily, and it is my opinion 
that their board bills should not be paid by the United 
States for the interval previous to their arrest by the United 
States marshal, upon complaint of the United States attor- 
ney, for hearing before a United States commissioner. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


NAVIGABLE RIVERS—BRIDGES. 


The Mississippi River in Minnesota, both above and below the Falls of 
St. Anthony, is a navigable river, not wholly within the limits of any 
particular State, and can not be bridged without the permission of the 
United States, expressed through the approval of the plans by the 
Secretary of War. 


DEPARTMENT OF JUSTICE, 
March 21, 1898. 
Sir: In your communication of the 2d ultimo you state 
that the Eastern Railway Company of Minnesota has sub- 
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mitted to your Department, for approval under section 3 
of the act of July 13, 1892 (27 Stat., 110), plans for a 
bridge across the Mississippi River in the northern part 
of Minnesota, above the Falls of St. Anthony. In view of 
the fact that the falls partially interrupt navigation, pre- 
venting the passage of boats or rafts, and permitting the 
passage of loose logs only (which are made up into rafts 
below), and that the navigable portion of the river for boats 
above the falis is wholly within the State of Minnesota, you 
request my opinion: 

First. Whether the Mississippi River above the Falls of 
St. Anthony is a navigable river of the United States wholly 
within the limits of the State of Minnesota; and 

Second. Whether the Secretary of War has authority, 
under the act mentioned, to approve the plans for the pro- 
posed bridge. 

I have no hesitation in answering the first question in the 
negative and the second in the affirmative. The Mississippi 
above as well as below the Falls of St. Anthony is a navi- 
gable river of the United States, not wholly within the limits 
of any particular State, and it can not be bridged without the 
permission of the United States, expressed through the 
approval of the plans by the Secretary of War. 

The legal questions bearing upon the navigability of a 
river, under similar facts to those stated by you, are con- 
sidered and decided by the Supreme Court in the leading 
case of Zhe Montello, 20 Wall., 430. The Mississippi is 
navigable at and over the falls, for it floats logs which are 
made into rafts below, thus affording a highway for that 
article of commerce; but if it were not, and nothing could 
be floated over or through the falls, nevertheless, in the eyes 
of the law, the continuity of the st-eam as a navigable river 
of the United States would not be destroyed, nor the desir- 
ability of preventing its obstruction, above as well as below 
the interruption, lessened. There are few of our fresh- 
water rivers which did not originally present serious 
obstructions to an interrupted navigation; many of these 
obstructions have been overcoine by artificial means; all of 
them will doubtless ultimately be so overcome; in the mean- 
time, pending improvement, the Government treats a navi- 
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gable river, irrespective of falls or rapids, as an unbroken 
highway, entitled throughout to its care and protection. 

As to the authority of the Secretary of War, under the 
act mentioned, to approve of the plans of a bridge across a 
navigable river of the United States not wholly within a 
particular State, Iam conversant with the opinion of Mr. 
Attorney-General Miller (20 Opin., 488), to which you call 
my attention, but I prefer to adopt the construction of the 
act in question made by Mr. Attorney-General Olney in the 
case of the St. Louis and Cloquet rivers (21 Opin., 41), 
which was followed by Mr. Attorney-General Harmon in 
the East River matter (21 Opin., 293), to which I beg to 
refer you. I agree with Mr. Olney and Mr. Harmon in the 
view that the act of September 19, 1890 (26 Stat., 454), as 
amended by the act of July 13, 1892 (27 Stat., 110), was 
intended to place the navigable waters of the United States 
under the exclusive control of the United States, and there- 
after prevent any interference with their navigability, 
whether by bridges, dams, or other obstructions, except by 
express permission of the United States, granted through 
its agent, the Secretary of War. 

Respectfully, 
JOHN K. RICHARDS, 
Solzcitor- Generad. 

Approved. 

JOHN W. GRIGGS. 

The SECRETARY OF War. 


ARMY—PROMOTION—REGULATIONS. 


The Secretary of War is the regular constitutional organ of the President 
for the administration of the military establishment of the nation, and 
as such the rules and orders publicly promulgated through him must 
be received as acts of the Executive, and binding upon all within the 
sphere of his legal and constitutional authority. 

The Secretary of War has no authority to make a regulation limiting to 
a specific time, expiring on a given date, the right of promotion of an 
enlisted man who holds a certificate of eligibility provided for by the 
act of July 30, 1892. | 

A regulation can not be promulgated requiring a successful candidate 
who holds such certificate of eligibility to undergo a second examina- 
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tion after a specified time, the proviso in section 3 of the act relative 
to two examinations being intended to give a nonsuccessful competitor 
an opportunity to retrieve himself by a reexamination. 

The fact that such eligible has become 30 years of age does not vacate 
his nght to promotion under the act. 


DEPARTMENT OF JUSTICE, 
Apri 7, 1898. 

Smm: I have the honor to acknowledge receipt of yours of 
March 2d, relative to the validity of the regulation published 
in General Orders, No. 79, November 26, 1892, from head- 
quarters of the Army, for the purpose of carrying into effect 
the act of Congress approved July 30, 1892, providing for 
the promotion of enlisted men of the Army to be second 
lieutenants, and asking my opinion as to whether or not the 
Executive is empowered by that act, or by other provisions 
of law, to make and enforce the regulation in question limit- 
ing to a specific term expiring on a given date, the candi- 
dacy of an enlisted man who has successfully passed the 
final or competitive examination contemplated by the act 
cited. 

The request for my opinion is made by you in the matter 
of James V. Heidt, who is a sergeant-major of the Thirteenth 
Regiment of United States Infantry, who passed a success- 
ful examination on December 2, 1896, before the board 
established under the provisions of the act of July 30, 1892, 
and holds a certificate in the following form: 


**CERTIFICATE OF CANDIDATE FOR PROMOTION TO THE GRADE 
OF SECOND LIEUTENANT, UNITED STATES ARMY. 


* To all to whom these presents shall come, greeting: 

‘* Know ye, That whereas James V. Heidt, a sergeant- 
major of Thirteenth Regiment of United States Infantry, 
having been duly examined in conformity with existing laws 
of the United States and orders of the Department of War 
issued in pursuance thereof, and having been found eligible 
for promotion to the grade of second lieutenant in the Army 
of the United States: 

“* Thes vs to certafy That the said James V. Heidt is a can- 
didate for promotion and entitled to all the rights, priv- 
illeges, and immunities attaching to that position, and the 
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title candidate, in the Army of the United States. The 
rights, privileges, and immunities conferred in this certifi- 
cate hold, during good behavior, to September 1, 1897. 
‘*Given at the office of the Adjutant-General of the Army, 
Washington, D. C., this 2d day of December, 1896. 
‘Geo. D. Ruce es, 
‘* Adjutant- General.” 


The act of July 30, 1892, authorized the President— 

First, to prescribe a system of examinations of enlisted 
men of the Army to determine their fitness for promotion to 
the grade of second lieutenant; and 

Second, to establish boards to consist of members and a 
recorder, to conduct examinations and certify the results 
under the system prescribed. 

The powers of the board thus constituted are made ple- 
nary by having conferred upon them by the act the right to © 
examine witnesses and take depositions, and all the neces- 
sary powers of a court of inquiry. 

The act then provides that the vacancies in the grade of 
second lieutenant heretofore filled by the promotion of mer- 
itorious noncommissioned officers of the Army under sec- 
tions 3 and 4 of the act of June 18, 1878, shall be filled by 
the appointment of competitors favorably recommended 
under this act, in the order of merit established by the final 
examination, and that each man who passes the final exam- 
ination shall receive a certificate of cligibility, setting forth 
the subjects in which he is proficient and the especial 
grounds upon which the recommendation is based; and the 
proviso of section 3 of the act is: 

‘* That not more than two examinations shall be accorded 
to the same competitor.” 

So, these provisions of the act invested the President with 
the authority to prescribe the system of examinations and to 
appoint the boards of examiners. The duties of the boards 
thus established are, to hold the examinations as prescribed, 
and, to such of the competitors as passed, to issue certificates 
of eligibility as required in section 3 of the act. 

General Orders, No. 79, which were issued by direction of 
the Secretary of War to carry into effect the act of July 30, 
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1892, are, in contemplation of law, the act of the President. 
‘The Secretary of War is the regular constitutional organ 
of the President for the administration of the military estab- 
lishment of the nation; and rules and orders publicly pro- 
mulgated through him must be received as acts of the 
Executive, and, as such, be binding upon all within the 
sphere of his legal and constitutional authority.” (U.S. v. 
Eliason, 16 Pet., 291.) 

The question then is, whether the President, or the Secre- 
tary of War, by his authority, is empowered by the act under 
consideration, or by other provisions of law, to make a regu- 
lation limiting to a specific term expiring on a given date 
the right of promotion of an enlisted man who holds the cer- 
tificate of eligibility provided for by the act. 

There is no authority given to the President by the act of 
July 30, 1892, to thus limit the rights of a successful com- 
petitor, and the act itself provides but one way by which 
one holding a certificate of eligibility can be deprived of its 
benefits, and that is by section 4 of the act, which reads in 
part as follows: 

‘*That all rights and privileges arising from a certificate 
of eligibility may be vacated by sentence of a court-martial.” 

Therefore, one who passes a successful examination and 
becomes a certificate holder, unless his certificate is vacated 
by sentence of a court-martial, is entitled, under the provi- 
sions of section 3 of the act of June 18, 1878, which are in- 
corporated in the present act to that extent, to promotion 
as second lieutenant after the graduates of the Military 
Academy shall have been provided for and assigned. Nor 
could the regulation requiring a successful candidate who 
holds a certificate to be subjected to another examination 
after a certain time be sustained under the provisions of 
the statute. It is evident that no such construction can 
be placed upon the statute. The proviso in section 3 for 
two examinations can not refer to one who has already 
passed and been certified as eligible. Undoubtedly this 
proviso was intended to give an unsuccessful competitor an 
opportunity to retrieve himself at a reexamination, when, if 
successful, he would be entitled to a certificate of eligibility. 
The act provides for a certificate of eligibility to such as 
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pass the final examination.. Then the fact that one holds a 
certificate of eligibility is proof that he has passed the final 
examination. Certainly the authors of the law did not con- 
template that there was to be more than one final examina- 
tion, because, if the examination is final, that is the end of 
it, and unless the competitor passes a satisfactory final ex- 
amination he is not entitled by law to hold a certificate of 
eligibility. 

My opinion, therefore, is that the matter of time under- 
taken to be prescribed by General Orders, No. 79, and the 
regulation for a second examination of those who have 
already passed a successful examination and hold certificates 
of eligibility, are eliminated in considering the rights of 
those holding such certificates of eligibility to promotion 
under the provisions of the act of July 30, 1892. It was 
obviously the intention of this law to give an enlisted soldier 
who had, by his practice, experience, his actual training in 
the Army, upright conduct, and faithful service shown 
himself to be meritorious, an opportunity for promotion, 
and when he had passed the examination and received a 
certificate of eligibility, he was then upon the same footing 
as one who held a diploma from the Military Academy of 
the United States, and was entitled to promotion to such 
vacancy as might exist in the grade of second lieutenant in 
the Army of the United States, after the graduates of the 
Military Academy, who are given the preference by law, 
are commissioned and assigned.. A graduate of the Military 
Academy is by law entitled to be assigned when a vacancy 
occurs. So is one who is certified as eligible under the act 
of July 30, 1892, and it would seem to be as consistent to 
say that if the former is not promoted within a certain 
period after graduation he shal] return to the Academy 
and secure a new diploma as that the latter by lapse of 
time shall cease to be eligible unless he passes another 
examination. 

It is not important that I should consider the question 
raised by the brief of Heidt as to the form of the certificate 
issued by the board of examiners. It is true that the said 
certificate does not set forth the subjects in which Heidt was 
found to be proficient and the especial grounds upon which 
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the recommendation is based. But this is an omission 
which I do not think affects the rights and privileges of the 
one holding the certificate. The certificate states in express 
terms that Heidt has been duly examined in conformity with 
the existing laws of the United States and orders of the 
Department of War issued in pursuance thereof, and is 
found eligible for promotion to the grade of second lieuten- 
ant in the Army of the United States. 

I must therefore conclude that in case of vacancy in the 

grade of second lieutenant in the Army Heidt is eligible to 
promotion to fill it, notwithstanding the lapse of time since 
he was certified. 
- You also request my opinion in the matter of John 
Robertson, a sergeant of Troop C, Second Cavalry, United 
States Army. Robertson’s case presents the same points as 
that of Heidt, except since he was examined and obtained 
the certificate of eligibility he has become 30 years of age. 
I do not think that this vacates his right to promotion under 
the act. The provision is— 

‘That all unmarried soldiers under 30 years of age, etc., 
* * * may compete for promotion under any system 
authorized by the act.” 

The competition provided for unquestionably refers to the 
examination, for, after examination and certificates of eligi- 
bility, there can be no competition between those holding 
certificates, for the order in which they are to be promoted 
is governed by the grade of proficiency certified by the 
board, those standing highest in the examination being first 
entitled. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF War. 





CIVIL SERVICE—DISTRICT OF COLUMBIA. 


The officers and employees of the District of Columbia are not officers 
and employees of the General Government of the United States, but 
of the municipal corporation known as the District of Columbia. 

Such officers and employees are as distinct from the civil service of the 
United States as would be the officers of any city government in one 
of the States of the Union from the civil service of the State itself. 


60 CIVIL SERVICE——DISTRICT OF COLUMBIA. 


The civil-service act of January 16, 1883, can not lawfully be applied to 
the officers and employees of the District of Columbia. 
DEPARTMENT OF JUSTICE, 
Apri 28, 1898. 

Sir: In response to your request for my opinion as to 
- whether or not the civil-service act approved January 16, 
1883, entitled ‘‘An act to regulate and improve the civil 
service of the United States,” applies to the clerks and other 
employees of the District of Columbia, I have the honor to 
advise you as follows: 

It will be perceived that by the very title of the act its 
scope is limited to the ‘‘ civil service of the United States.” 

The different provisions of the body of the act all indicate 
that it is intended to apply only to such officers and em- 
ployees as can strictly be called officers or employees of the 
United States. 

The third subdivision of section 6, which provides for the 
classification of subordinate places, clerks, and officers in 
the public service, confines its operation to the heads of the 
Executive Departments of the Government and to heads of 
different offices, meaning thereby, undoubtedly, offices in 
the executive branch of the Federal Government. 

Section 7 of the civil-service act specifically provides as 
follows: 

‘* Nor shall any officer not in the executive branch of the 
Government be required to be classified hereunder.” 

By the act passed June 11, 1878 (20 Stats., 102), it is 
declared that the District of Columbia shall remain and con- 
tinue a municipal corporation. This same act provided for 
the appointment by the President, with the advice and con- 
sent of the Senate, of three commissioners, who were consti- 
tuted the governing and executive body of the said District. 
It was directed that these commissioners should be deemed 
and taken as officers of such municipal corporation. 

In the case of Metropolitan Railroad Company v. District 
of Columbia (182 U. S., 1) the legislation relating to the 
organization and government of the District of Columbia 
was reviewed. It was there decided that the form of govern- 
ment which prevailed in the District of Columbia and city 
of Washington prior to 1871 was strictly municipal in its 
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character; that the Government of the United States, except 
so far as the protection of its own public buildings and 
property was concerned, took no part in the local govern- 
ment any more than any State government interferes with 
the municipal administration of its cities. 

The court then considered the modifications made in the 
form of the District government subsequently to 1871 and 
including the act of June 11, 1878, and expressly decided 
that the corporate capacity and corporate liabilities of the 
District of Columbia remained the same as prior to 1871, 
and that its character as a mere municipal corporation had 
not been changed. In the case of Barnes v. District of 
Columbia (91 U. S., 540) it was contended that the board of 
public works, which at that time performed the same func- 
tions subsequently conferred upon the Commissioners of the 
District by the act of 1878, was not a department or sub- 
ordinate agency of the District, but a Federal commission. 
This view was expressly rejected by the court in the Barnes 
case, where it was held that the District of Columbia was 
strictly a municipal corporation, competent to sue and liable 
to be sued upon contract or for negligence. 

It was also expressly declared that the District constituted 
& Municipal corporation proper as distinguished from a corpo- 
ration established as an agency of the government creating it. 

The decision in the Barnes case and in the case of Metro- 
politan Railroad Company v. District of Columha (132 
U. S., 1) was expressly affirmed by the Supreme Court in 
District of Columbia v. Woodbury (1386 U. S., 450). The 
statutes relating to the government of the District have not 
been materially altered since these cases were decided. 

These citations and decisions make it very clear that the 
officers and employees of the District of Columbia are not 
officers and employees of the General Government of the 
United States, but of the municipal corporation known as 
the District of Columbia. They receive their compensation 
from the moneys of the District, half of which are contrib- 
uted through appropriation by Congress and half by taxa- 
tion upon the property of the inhabitants of the District. 
They are as distinct from the civil service of the United 
States as would be the officers of any city government in 
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one of the States of the Union from the civil service of the 
State itself. 

I therefore advise you that the provisions of the civil- 
service act can not lawfully be applied to the officers and 
employees of the District of Columbia. 

Very respectfully, 
JOHN W. GRIGGS. 

The PRESIDENT. 


CIVIL SERVICE COMMISSION—TIME OF LABOR. 


Section 7 of the act of March 15, 1898, requiring of clerks not less than 
seven hours labor a day does not apply to the Civil Service Commis- 
sion, or to its clerks and employees. 

The term ‘‘ executive departments’’ in the Federal statutes refers only 
to those departments specified in section 158, Revised Statutes, to 
which has since been added the Department of Agriculture. 

No board, commission, bureau, or office which is not expressly or by 
implication, under the control of the head of one of the Executive 
Departments can be considered as belonging properly to an Executive 
Department. 

The Civil Service Commission is not attached in anywise to any of the 
Executive Departments, nor is it subject in anywise to the control of 
any of the heads of such departments. 

Section 7 of the act of March 15, 1898, requires seven hours of labor 
each day, and does not permit of the allowance of half an hour for 
luncheon within the seven hours. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., May 4, 1898. 

Sir: I am in receipt of your request for my opinion upon 
the two following questions: 

‘*First. Do the provisions of section 7 of the act entitled 
‘*An act making appropriations for the legislative, execu- 
tive, and judicial expenses, etc.,” approved March 15, 1898, 
whereby it is made the duty of the heads of the several 
Executive Departments, in the interest of the public service, 
to require of all clerks and other employees in their respec- 
tive departments not less than seven hours of labor each 
day, except Sundays and days declared public holidays by 
law or executive order, apply to and include the Civil 
Service Commission of the United States and its clerks 
and employees? 
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‘Second. Does the provision of section 7 aforesaid, requir- 
ing seven hours of labor each day, permit of the allowance 
of half an hour for luncheon within the seven hours required ?” 

With reference to the first question stated, I have to advise 
you that in my opinion the provisions of section 7 of the 
above-mentioned act do not apply to the Civil Service Com- 
mission or its clerks and employees. 

The section by its terms applies to ‘‘the heads of the 
several Executive Departments.” By the Executive Depart- 
ments, when that term is used in the Federal statutes, is 
properly understood only those departments specified in 
section 158 of the Revised Statutes, to which has since been 
added by subsequent legislation the Department of Agri- 
culture. The whole of Title IV of the Revised Statutes, 
embracing sections 158 to 198, inclusive, is made up of pro- 
visions applicable to all the Executive Departments. Titles 
V, VI, VII, VIII, LX, X, XI, and XII relate, respectively, 
to the governments of the respective Executive Depart- 
ments, each of which is represented by one particular head. 
The heads of these departments compose the Cabinet of the 
Executive. No board, commission, bureau, or office which 
is not expressly or by implication under the control of the 
head of one of these departments can be considered as 
belonging properly to an Executive Department. 

The Civil Service Commission was created by act of Con- 
gress approved January 16, 1883. It is not attached in 
any wise to any of the Executive Departments, nor is it 
subject in any wise to the control of any of the heads of 
those departments. There is nothing in the act constituting 
the commission which makes it subject to any regulation or 
control except that of the President himself. It follows, there- 
fore, that when an act of Congress refers, as does the act of 
March 15, 1898, to ‘‘ heads of the several Executive Depart- 
ments,” it does not embrace and can not properly be applied 
to any branch, office, or bureau which is not under the con- 
trol of one of the Executive Departments presided over by a 
Cabinet officer. | 

With reference to the second question submitted, I answer 
in the negative. The provision of the act referred to is 
that ‘‘ the heads of the several Executive Departments shall 
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require not less than seven hours of labor each day.” An 
employee is not engaged in labor when taking his meals, 
nor when going to or returning from his appointed place of 
labor. The proper interpretation of the statute in this respect 
is that seven hours of service shall be rendered to the Govern- 
ment by the clerks and employees in the Executive Depart- 
ments, and such service can only be performed by the actual 
engagement by the employees in their allotted duties or by 
their readiness at their proper place of business to engage 
in such duties at any moment they may be required. 
Very respectfully, | 
JOHN W. GRIGGS. 
The PRESIDENT. 


SEAL FISHERIES—BERING SEA. 


Preliminary proceedings, even before a magistrate, need not be technic- 
ally accurate in alleging the offense. 

Article 6 of the regulations concerning the seal fisheries, enacted into law 
by the Governments of the United States and of Great Britain after 
the award of the Paris arbitration tribunal, forbids the use of firearms 
excepting outside Bering Sea, during the open season. 

The presence of a shotgun upon a sealing vessel was made a violation of 
article 6 of the regulations concerning the seal fisheries by Congress, 
but such principle does not apply to British vessels in the absence of 
a British statute to the same effect. In the absence of such British 
statute it is improper to seize a British vessel unless there be good 
reason to believe she had been actually guilty of violating article 6. 

The seizure of a vessel for violation of clause 1, paragraph 2, of the 
Bering Sea award act, and of section 10 of the President’s proclama- 
tion, in that a gun and ammunition were aboard, is equivalent to a 
seizure under article 6 of the regulations concerning the seal fisheries, 
enacted into law by the Governments of the United States and of 
Great Britain. 


DEPARTMENT OF JUSTICE, 
May 4, 1898. 


Sir: I have the honor to acknowledge the receipt of yours 
of the 6th ultimo, inclosing a copy of a note from the British 
ambassador and a memorandum received from him, and 
asking my opinion as to whether the statements contained 
in the note and memorandum ‘‘constitute any reason for 
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modifying the views expressed in the opinion of the Attor- 
ney-General of October 3, 1805,” concerning claims growing 
out of the detention of the British vessels Wanderer and 
Favorite in the seal fishing ground. 

The Paris arbitration tribunal having decided adversely to 
the contention of the United States concerning its jurisdic- 
tion over Bering Sea, certain claims growing out of seiz- 
ures ordered by this Government were submitted to a com- 
mission. The present claims are not based upon orders of 
the Government, but alleged improper action of naval officers 
proceeding under laws of this Government and Great Britain 
to which no objection of want of jurisdiction exists. These 
laws were passed to carry into effect the views of the tribu- 
nal of arbitration as to the future protection of the seal 
fisheries. One of the regulations proposed and enacted into 
law by both Grovernments was as follows: 

‘‘ArT. 6. The use of nets, firearms, and explosives shall 
be forbidden in the fur-seal fishing. This restriction shall 
not apply to shotguns when such fishing takes place outside 
of Bering Sea during the season when it may be lawfully 
carried on.” 

By other regulations made law a closed season was estab- 
lished, from May 1 to July 31, for Bering Sea and part of 
the North Pacific Ocean. It will be ohserved that article 6 
permits the use of shotguns in the North Pacific out of the 
closed season. 

The Favorite appears to have been seized on August 2+ 
in Bering Sea. She had seal skins on board and a shotgun. 
As the facts were submitted to my predecessor the barrels 
of this shotgun were sawed off to a length of 12 inches, but 
it was found that it would shoot accurately for a distance of 
50 yards. It is now said that it was wholly unfit for killing 
seals and was kept for signaling purposes only. 

The Wanderer was seized on June 9, 1894, in the North 
Pacific. She had on board seal skins and a shotgun with 
ammunition. 

The former vessel was, therefore, fishing at a proper 
time and place, so far as appears, but was found where shot- 
guns were prohibited to be used in taking seals. The latter 
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was taken during the closed season, and at a time and place 
where the use of shotguns was prohibited. 

Both vessels were turned over to the British, as by law 
provided, and the British admiral released both on the 
ground, as I am now informed by the memorandum, that no 
proper charges had been made against them. 

As for the Favorite, she is said to have been held by the 
seizing officer on the ground that she had on board a double- 
barreled shotgun, in contravention of article 6 of the Paris 
award and of the United States act of Congress. 

It is strenuously insisted that no law prohibited the having 
on board a shotgun, that no offense was expressly alleged, 
and that the master should be informed of what offense his 
vessel was accused, just as would be the case of a person who 
is arrested. 

All this may be admitted, although when the range of 
possible charges is confined to two or three the importance 
of the last-mentioned principle is considerably diminished. 
In this case the master was told that he had on boarda gun, 
and that he was consequently supposed to be violating article 
6 of the Paris award, which prohibited the use of guns in 
seal taking at the place of his arrest, and did not prohibit 
having on board a gun. 

It is a recognized principle that preliminary proceedings, 
even before a magistrate, need not be technically accurate in 
alleging the offense. (Southworth v. U. S., 151 U.S., 179.) 
These naval officers were not supposed to be lawyers, nor to 
make any of the pleadings in the case. Here the master 
was advised that a trial under article 6 (which is incorpo- 
rated in the British statute as part of it) was contemplated. 
His vessel, with its skins, and a note of the date and place 
of seizure, with a reference to the gun as the instrument 
used in violating article 6, were turned over to the British 
in order that a libel might be filed and a trial had. 

It seems to me, as it did to my predecessor, that there was 
no defect in the allegation such as would by itself justify a 
release of the vessel without trial. 

Article 6 says that no such gun shall be used ‘‘in the fur- 
seal fishing.” The vessel was engaged in the fur-seal fishing 
and had the gun on board. This having on board was 
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alleged to be in contravention of article 6—that is, toimply a 
using in the fur-seal fishing. 

It may or may not be that the captor supposed the pres- 
ence on board sufficient to constitute in itself a using ‘in 
the fur-seal fishing;” but the master and the proctor were 
advised that a violation of article 6 was believed to have 
occurred—that is, that a gun had been used in the fur-seal 
fishing. It is not supposable that the captor believed that 
two different offenses were covered by article 6—that of 
using and that of having on board. 

I am unable to perceive that the captor intended to allege 
any Offense other than that of using a gun in the fur-seal 
fishing, since that offense is the one and the only one pro- 
hibited by the article on which he expressly grounded his 
seizure. 

As for the character of the gun, this involves a matter of 
disputed fact, not for me to pass upon. I may say, however, 
that the question here being the existence of a reasonable 
suspicion merely, the gun may have been unfit for seal fish. 
ing and yet have been reasonably believed to be useful. If 
it was manifestly so unfit, the seizure was not only illegal, 
but doubtless made in bad faith. 

I am of opinion, therefore, that the statements now made 
do not constitute a reason for modifying in any important 
respect the views expressed in the opinion of my Prenecessoh 
so far as the Favorite is concerned. 

The Wanderer case is not very different from that of the 
Favorite. She was seized ‘‘ for the possession of an unsealed 
gun and ammunition in contravention of the Bering Sea 
award acts, 1894, clause 1, paragraph 2, as well as of section 
10 of the President’s proclamation.” 

She had skins on board, was taken in the North Pacific, 
during the closed season, and there is no dispute about a gun 
and ammunition having been concealed on board at the time 
of seizure. 

The chief reliance in this case is upon the failure to make 
aproper charge. It therefore becomes necessary to examine 
the law and proclamation referred to. 

Clause 1, paragraph 2, of the British act of 1894 contains 
nv mention of guns except by embodying article 6 already 
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discussed, along with the other articles establishing the 
closed season, during which seal killing was prohibited. 

Section 10 of the President’s proclamation refers to the 
same articles as prescribing the prohibited acts, and confines 
itself to establishing a presumption of an intent to violate 
them by reason of having on board skins or apparatus for 
killing. 

The reference to clause 1, in connection with the pos- 
session of a gun and ammunition, was equivalent to a refer- 
ence to article 6, and the reference to the proclamation, 
section 10, in the same connection, was equivalent to an allu- 
sion to the presumption of an intent to violate article 6 by 
reason of having on board this gun and ammunition. 

It is true this vessel may have been guilty of two offenses, 
that of killing seals in the closed season and that of using 
the gun; but which of these two was intended to be charged 
is no further doubtful than that both may have been so 
intended, and not a violation of article 6 only. 

What has been said of the form of charge in the case of the 
Favorite applies here; and I should not omit to call attention 
to the explanation which the proclamation furnishes of the 
form of charge adopted. The proclamation shows that these 
captors understood that the possession of the gun raised a 
presumption of the violation of article 6 and did not consti- 
tute a distinct offense. 

I therefore see no reason for modifying the views of my 
predecessor in this case. 

But something must now be added to those views. It 
seems to be true that, in the case of both these vessels, sec- 
tion 10 of the President’s proclamation or of the act of 
Congress embodied in it was regarded as the law of the 
case, and as establishing the principle that the mere pres- 
ence of apparatus for killing seals upon a vessel in the North 
Pacific or Bering Sea established a presumption that article 
6 had been violated. In other words, given the presence of 
a shotgun fit for killing seals, it was unimportant whether 
the gun itself or circumstances otherwise established a rea- 
sonable suspicion of the actual use of guns in killing seals. 

This was a principle which Congress saw fit to apply to 
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American vessels, and these naval officers seem to have 
presumed it to be equally applicable to British. 

This appears to be the natural inference from the like 
form of charge in both cases, the reference in one to the 
act of Congress and the express reference in the other to 
section 10; also from the fact as stated in the memorandum 
that ‘*the skins on board the Favorite were examined by 
the seizing officer and were found to have been legitimately 
taken.” 

But the principle was not applicable to British vessels in 
the absence of a British statute. Without that it was 
improper to seize a vessel, whatever guns were on board, 
unless, in the opinion of the seizing officer, there was good 
reason to believe she had been actually guilty of violating 
article 6. The vessel was entitled to the officer’s deliberate 
opinion as to her guilt or innocence. (U. S. v. Southworth, 
161 U. S., 639.) 

It is not, therefore, the form of the charge that is objec- 
tionable so much as the perfunctory manner in which, as it 
seems, the seizure was made. There should have been a 
deliberate inquiry into the probable guilt of the vessel, and 
the facts stated lead to the belief that nothing of the kind 
took place. 


This being so, and the cases against the vessels being oth- 
erwise somewhat weakened by the facts stated in the memo- 
randum, I am of opinion that the illegality of the seizures 
should, assuming the correctness of the facts now furnished, 
be regarded as established. It does not follow, however, 
that the Government, which did not authorize such seizures, 
has incurred any liability. The general rule is that the 
torts of an officer may subject him to suit, but, not being 
within his orders as agent of the Government, the latter is 
not responsible for them. 

International claims, however, are not always settled upon 
strict legal principles, and whether it is advisable to adhere 
to them in this case is a matter primarily for your consid- 
eration. 

Respectfully, JOHN W. GRIGGS. 

The SECRETARY OF STATE. 
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INVALID IMPORTATIONS—DESTRUCTION. 


When property is of trifling value, and its destruction is necessary to 
effect the object of a valid law, it is within the power of the legisla- 
ture to order its summary destruction without obtaining a forfeiture 
by judicial proceedings. 

By section 4958, Revised Statutes, as amended by section 4 of the act 
of March 3, 1891, the Secretary of the Treasury and the Postmaster- 
General, in making and enforcing rules and regulations with reference 
to the importation of music and music books in violation of copyright 
laws, may provide for their summary destruction witbout notice. 

If their nature and value demand a notice and hearing before destruc- 
tion, the rules and regulations adopted may be framed to provide for 
the same. 


DEPARTMENT OF JUSTICE, 
May 6, 1898. 

Sir: The last paragraph of section 4958, as amended by 
section 4 of the act of March 3, 1891, relating to copyrights, 
provides: 

‘*The Secretary of the Treasury and the Postmaster-General 
are hereby empowered and required to make and enforce 
such rules and regulations as shall prevent the importation 
into the United States, save upon the conditions above speci- 
fied, of all articles prohibited by this act.” 

In an opinion given the Postmaster-General on February 
7, 1898, I stated I was not prepared to dissent from the view 

ressed by the Solicitor of the Treasury that, under this 
provision, the Secretary of the Treasury and the Postmaster- 
General have authority to make rules and regulations for 
the destruction of music and music books imported into this 
country in violation of the copyright laws of the United 
States; and, in this connection, used this language: 

‘*In my opinion rules and regulations for the forfeiture 
and, if deemed necessary, the destruction of prohibited arti- 
cles, may be so framed as to provide due process of law.” 

The use of the phrase ‘‘due process of law” has led to 
the inquiry, In your communication of the 1st ultimo, 
whether the forfeiture and, if need be, the destruction of 
music and music books imported into this country in viola- 
tion of our copyright laws, may be had *‘ without first ob- 
taining a decree of forfeiture by a court of competent 
jurisdiction ¢” 
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The phrase ‘‘due process of law” does not necessarily 
mean by a judicial proceeding. (McMillan v. Anderson, 
95 U. S., 37, 41.) It is not necessary, in every instance, to 
obtain a forfeiture by a judicial proceeding in order to 
destroy property illegally used. There are cases where 
property illegally used may be summarily destroyed. When 
the property involved is of trifling value and its destruction 
is necessary to effect the object of a valid law, it is within 
the power of the legislature to order its summary destruc- 
tion. (Lawton v. Steele, 152 U.S., 133,141.) To require a 
judicial proceeding to condemn a sheet of music or a music 
book, wrongfully imported and subject to forfeiture, would 
effectually prevent, in the case under consideration, the exe- 
cution of the copyright laws. The expense of such a pro- 
ceeding would largely exceed the value of the music or music 
books. The return of the music or music books to the 
foreign seller would afford him an inducement to violate the 
law again. 

By the provision under consideration, the Secretary of 
the Treasury and the Postmaster-General are not only 
empowered but sequzred to make and enforce such rules and 
regulations as shall prevent the importation of prohibited 
articles. To prevent effectually the importation of prohib- 
ited music and music books, may require, under certain 
circumstances, their summary destruction without notice; 
and if their nature and value demand a notice and hearing 
before destruction, the rules and regulations to be adopted 
may be so framed as to provide for the same, and protect the 
interests of all parties concerned, without preventing or 
impeding the enforcement of the copyright law by putting 
the Government to the necessity of resorting in the first 
instance to the courts. 


Respectfully, 
JOHN K. RICHARDS, 


Solicitor- General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 
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ENTRY AND RETURN CERTIFICATES OF CHINESE. 


The original entry certificates of Chinese merchants and others exempted 
must be issued by their Government or the government where they 
last reside. 

The return certificate of Chinese persons entitled to return to the United 
States under the contingency contemplated by Article II of the treaty 
of 1894 with China must be accompanied by a certificate as to the 
facts, made by the Chinese consul at the port of departure. 

Certificates issued to Chinese persons of the exempted class by the Chi- 
nese consul at Havana in the absence of certification by a consular 
officer of the United States should not be accepted by the customs 
officials of the United States. 

The return entry of such Chinese is allowed only upon strict compliance 
with the terms of the treaty and the regulations formed thereunder. 

The terms upon which the representation of the interests of the United 
States at Havana was committed or entrusted to the British consul 
during the existing war with Spain were informal and did not spe- 
‘cifically include the service of viséing certificates to be issued to 
Chinese persons. 

Chinese certificates viséed by the British consul at Havana during the 
absence of the United States consular officers may be accepted by the 
authorities of the United States, provided this duty is voluntarily per- 
formed by such officer with the consent of the British Government. 


DEPARTMENT OF JUSTICE, 
May 6, 1898. 

Sir: I have the honor to acknowledge the receipt of your 
communication of May 2, relative to certain correspondence 
passing between the Department of State and the Chinese 
minister at this capital, copies of which have been trans- 
mitted to your Department, in the course of which inquiry 
was made by the Chinese minister as to whether. certain 
Chinese certificates, viséed by the British consul at Havana 
Juring the absence from Havana of the consular officers of 
the United States, would be accepted by the proper authori- 
ties of the United States. You inform me, further, that the 
collector of customs at New York has requested instructions 
from you as to the acceptance of certificates issued to Chi- 
nese persons of the exempt class by the Chinese consul at 
Havana but without certification by the consular officer of 
the United States, and whether in case it shall be decided 
that such certificates should not be accepted, certificates 
viséed by the British consul at Havana should be regarded 
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as sufficient evidence to entitle the holders to admission to 
this country, and in view of the above facts and the condi- 
tion of affairs now existing, you request my opinion as to 
your authority to direct the acceptance of certificates viséed 
by the British consul at Havana, to whom, it is understood, 
the consul-general of the United States turned over all mat- 
ters affecting American interests prior to his recent depar- 
ture from that city. 

The certificates in question here may be, so far as the 
statement of the facts discloses, the ‘‘ original entry certiti- 
cates” of merchants and the other classes of Chinese sub- 
jects referred to in section 6 of the act of May 6, 1882 (as 
amended by the act of July 5, 1884), and in Article III of the 
convention between the United States and China, proclaimed 
December 8, 1894; or they may be the ‘‘return certifi- 
cates” of Chinese laborers provided for in Article II of said 
treaty. The question obviously does not refer to the ‘‘ resi- 
dence certificates” required of Chinese laborers and allowed 
to Chinese persons other than laborers by the act of May 
5, 1892 (as amended by the act of November 3, 1893), 
although such residence or registration certificates are the 
basis under the Treasury regulations of the return certifi- 
cates to which certain Chinese laborers, under the treaty of 
1894, are entitled. It appears, further, that Chinese mer- 
chants formerly engaged in business in this country are not 
required to take out a return certificate for use upon applica- 
tion for reentrance, but shall establish their former status as 
merchants here by the testimony of two credible witnesses 
other than Chinese (sec. 2, act of 1893, supra); and the origi- 
nal entry of Chinese laborers is now absolutely prohibited by 
the act of 1882, as amended, the act of 1892, and the treaty 
of 1894, and their return entry is allowed only upon strict 
compliance with the terms of the said treaty and the regu- 
lations framed thereunder (21 Op., 424). The certificates 
referred to in your queries may therefore embrace the 
original entry certificates of merchants and the other exempt 
classes and the return certificates of laborers under the 
treaty. 

Your request does not impose upon me the duty of con- 
sidering the terms and requirements on which the respective 


74 ENTRY AND RETURN CERTIFICATES OF CHINESE. 


certificates may be granted or accepted by the customs off- 
cials under the Chinese exclusion acts, the treaty of 1894, 
the regulations of the State Department and of your Depart- 
ment, and the rulings and decisions upon the subject, except 
so far as to state generally that the original entry certificates 
of merchants and others exempt must be issued by their gov- 
ernment or the government where they last resided, and the 
return certificate of the laborers entitled to return must, in 
the contingency contemplated by Article II of the treaty of 
1894, be accompanied by a certificate as to the facts made 
by the Chinese consul at the port of departure for return to 
the United States. Moreover, it may be noted that the laws 
and regulations require that the customs officials, in making 
the return certificates based on the registration certificate, 
shall make a thorough examination of the facts and of the 
accuracy of the applicant’s statements, and that the diplo- 
matic or consular representatives of the United States, before 
indorsing certificates submitted to them, shall examine into 
the truth of the statements set forth therein, and if the state- 
ments are untrue they shall refuse to indorse the certificate. 
It is quite clear from the language of section 6 of the act of 
1882, as amended—which is to be read in connection with 
Articles II and III of the treaty of 1894—that the respective 
certificates embraced in this inquiry should be indorsed or 
viséed by the diplomatic consular representatives of the 
United States in the foreign country from which the certifi- 
cate issues, or at the port or place from which the person 
named therein is about to depart. 

I am therefore of the opinion that certificates issued to 
Chinese persons of the exempt classes by the Chinese consul 
at Havana, but without certification by a consular officer of 
the United States, should not be accepted by the customs 
officials. 

We thus come to the last question in the case, namely, 
whether certificates viséed by the British consul at Havana, 
assuming that all the other requirements of the law have 
been complied with, should be regarded as sufficient evi- 
dence to entitle the holders to admission to this country, 
and this question will be answered by the answer to the 
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question, To what extent is the British consul at Havana a 
consular officer of the United States? 

By the comity existing between friendly nations and under 
diplomatic practice, governments, at the request of friendly 
powers, often give to their diplomatic and consular officers 
authority to take upon themselves, with the consent of the 
government within whose jurisdiction they reside, the func- 
tion of representing such powers at places where the latter 
have no consular officers. The United States has understood 
this authority to be restricted to the extending of protection 
to the citizens or subjects of the friendly power and to the 
granting of the services and good offices of our representa- 
tives, with their own consent, to meet what has ordinarily 
been a fortuitous and temporarv exigency of the friendly 
government. (United States Consular Regulations, 1896, p. 
60, par. 174; p. 178, par. 453.) 

However, an indication of the proper course to be pursued 
in this matter may be obtained from the laws relating to the 
verification or certification of invoices. The act of March 1, 
1823 (3 Stat., 733), section 2844, Revised Statutes, expressly 
provides that such certification may be made in the absence 
of the consul or commercial agent of the United States by 
the consul of a friendly nation; or if there is no such consul 
in the country, by two merchants; and although the customs 
administrative act of June 10, 1890, provides for the authen- 
tication of invoices by the consul, vice-consul, or com- 
mercial agent of the United States of the proper consular 
district, it is to observed that section 29 of the latter act, 
repealing various prior provisions of law on the subject, 
does not repeal section 2844, although it repeals sections 
2843 and 2845. While, therefore, the statutes relating to 
the granting of certificates to Chinese do not contain pro- 
visions similar to those in section 2844, it may be said that 
those statutes, so far as they authorize the granting of cer- 
tain consular certificates to Chinese, were passed for the 
purpose of executing the treaties between the United States 
and China, and that it seems desirable, so far as consular 
action in such a matter is necessary, that the acts of British 
consuls, as the representatives of American interests in the 
Spanish dominions during the existing war, should, so far 


76 ENTRY AND RETURN CERTIFICATES OF CHINESE. 


as possible, be accepted by our authorities, whether those 
consuls be considered as acting United States consuls or as 
British consuls acting for the United States. And the word 
‘‘econsul” is to be understood to mean any person invested 
by the United States with, and exercising, the functions of 
consul-general, vice-consul-general, consul or vice-consul. 
(Sec. 4130, Rev. Stat.) 

The request of the friendly power implies the granting of 
sufficient authority by it in the premises. But the func- 
tions should be accepted by the officer in question and the 
approval of his government should be signified. In the 
existing circumstances of the war with Spain the consent of 
its government would not be obtained, but may be implied 
in view of ordinary diplomatic practice, or may perhaps, 
for the purposes of the present inquiry, be ignored. The 
terms upon which the representation of the interests of the 
United States at Havana was committed or intrusted to the 
British consul at that city were informal and did not specif- 
ically include such service as is here contemplated. But 
while it may generally be the case that this friendly repre- 
sentation is confined to the extending of protection and 
good offices, I perceive no valid reason which forbids the 
British consul in question—consenting himself, and with the 
approval of his Government—to perform such ordinary and 
routine duties of the United States consul as the indorsing 
or viséing of Chinese certificates; always providing that he 
acts In such case in accordance with the strict requirements 
of our law and the regulations thereunder. 

I therefore answer your last inquiry, whether you may 
properly authorize the acceptance of the Chinese certificates 
in question under the visé of the British consul at Havana, 
in the affirmative. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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ATTORNEY-GENERAL—DUTIES. 


The question as to whether the parts of a vessel which a British subject 
proposes to take to Alaska by ocean steamer will be subject to duty, 
being a hypothetical one, is not answered. 

The Attorney-General is precluded from giving an opinion upon a matter 
not actually or presently arising in the administration of a Department. 


DEPARTMENT OF JUSTICE, 
May 10, 1898. 

Sir: I have the honor to acknowledge the receipt of your 
communication of March 12, requesting my opinion as to 
whether the sections or parts of a vessel, fitted ready to be 
put together, and which a British subject proposed to bring 
out by ocean steamer to Alaska for use on the Yukon River, 
will be subject to duty, or, on the other hand, may properly 
be regarded as ‘‘materials * * * necessary for the con- 
struction of vessels built in the United States for foreign 
account or ownership” within the purview of section 12 of 
the act of July 24, 1897. — | 

From the language of your inquiry there is some reason 
for thinking that the exact facts in the case are not before 
you, and that the condition of the vessel as to stage of com- 
pletion, and the use to which she may be put after arrival 
in Alaska or the Dominion of Canada, are not accurately 
known to you. Furthermore, it would appear that the 
question is a hypothetical one—that the vessel may or may 
not have been purchased, and may or may not have been 
shipped pending your reply to the query addressed to you. 
In this view of the case, therefore, I am of the opinion that 
it is not a matter actually or presently arising in the admin- 
istration of your Department, and that I am consequently 
precluded from answering your inquiry. 

Very respectfully, 
JOHN W. GRIGGS, 
The SECRETARY OF THE TREASURY. 





LEAVES OF ABSENCE—CUSTOMS SERVICE. 


Sundays and days declared to be legal holidays by law or Executive 
order should be included in the annual leave to be granted under the 
terms of the act of March 15, 1898. 
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The per diem officers and employees of the customs service are upon the 
same footing, with reference to leaves of absence, as clerks in the Execu- 
tive Departments at Washington. 

A clerk or other employee of an Executive Department of the Govern- 
ment whose duties are performed at a place other than the seat of 
Government is as much entitled to the benefits of the act of March 15, 
1898, with reference to leaves of absence, as -one whose duties are per- 
formed in the city of Washington. 

The subordinate officers and employees of the customs service, wherever 
employed, are entitled to the privileges of the statute with reference 
to leaves of absence, whether they receive annual or per diem com- 
pensation. 

Unless otherwise specially stated, the statutory provisions for notice, etc., 
of a given number of days are usually considered to include Sundays 
and holidays in the count. 


May 11, 1898. 

Str: I have the honor to acknowledge receipt of yours of 
April 19, ultimo, directing attention to section 7 of the 
act approved March 15, 1898; also to section 5 of the act 
approved March 3, 1893, and section + of the act approved 
March 3, 1883, referring to leaves of absence to be given 
clerks and other employees in the several Executive Depart- 
ments of the Government, and requesting my opinion as 
to whether Sundays and days declared to be holidays by 
law or Executive order should be included in the annual 
leave to be granted under the terms of the act approved 
March 15, 1898. 

You also call my attention to the act of August 28, 1890, 
providing for leave of absence for officers and employees in 
the customs service of the Government who receive per 
diem compensation, and request my opinion as to whether 
the act approved March 15, 1898, above referred to, applies 
to such per diem officers and employees, and whether they 
are entitled to receive the same leave of absence as is pro- 
vided for clerks and employees in the several Executive 
Departments at Washington, D. C. 

I think the first question propounded in your communi- 
cation is answered substantially by the Attorney-General] 
in an opinion rendered February 10, 1894 (20 Opin., 718). 

In the act of March 3, 1883, in providing for the hours 
of labor, Sundays and holidays so declared by law or Exe- 
cutive order were excepted. This was the case in the act 
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approved March 3, 1893, and also in the act approved 
March 15, 1898. So the laws in existence at the time of 
the rendition of the opinion above referred to were sub- 
stantially the same as the last act of Congress, which is the 
act of March 15, 1898. 

The opinion above cited was given in response to a 
request for a construction of section 5 of the legislative 
appropriation act of March 3, 1893, relative to leaves of 
absence. In this opinion is the following: 

‘*You also ask me whether, in computing the annual 
leave and sick leave under the first proviso, Sundays and 
holidays occurring during absence should be charged against 
the absentee. Upon this question I am informed that the 
practice of the different departments has not heen uniform. 
No aid, therefore, is. afforded by departmental practice in 
the solution of this question. It has been the practice of 
this Department to charge Sundays and holidays against 
the absentee when they intervene during the period of 
absence. * * * In the absence either of general and 
uniform departmental practice, or of specific direction from 
Congress, it is my opinion that the practice of this Depart- 
ment is the correct interpretation of the law. Unless other- 
wise specially stated, statutory provisions for notice, etc., 
of a given number of days are usually considered to include 
Sundays and holidays in the count, at least unless the 
period of notice is very short. Statutes, therefore, often 
specifically except them. This conclusion is somewhat 
strengthened by the fact that the statutory annual leave is 
made thirty days, or, as near as may be, one-twelfth of the 
calendar. It would seem to be the Congressional intent 
that each employee might take a month’s vacation, the 
length thereof being expressed in days on account of the 
varying lengths of the calendar months. 

**Your last question is, therefore, to be answered in the 
affirmative.” ; 

Section 7 of the act approved March 15, 1898, is substan- 
tially the same as section 5 of the act of March 3, 1893, and 
the above opinion is sufficient answer to your first question. 

In regard to your second question, I have found no sub- 
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sequent legislation which repeals the act of August 28, 1890, 
26 Stat., 362. This statute reads as follows: 

‘*That all officers and employees of the customs service 
of the Government who receive a per diem compensation 
shall be entitled to receive the same leave of absence as is 
provided for clerks and employees in the several Executive 
Departments at Washington, District of Columbia, by chap- 
ter one hundred and twenty-eight, section four, of the 
United States Statutes at Large, volume twenty-two, pages 
five hundred and sixty-three and five hundred and sixty-four, 
approved March third, anno Domini eighteen hundred and 
eighty-three. 

‘*Sec. 2. That the Secretary of the Treasury shall make 
all rules and regulations necessary to carry the provisions 
of this act into effect.” 

It is true that when this was enacted it referred to the 
previous act of March 3, 1883, which of course has been 
supplanted by the act of March 3, 1893, and more recently 
by the last act, of March 15, 1898; but the provisions in each 
of the three last-named acts being substantially the same, it 
is not inconsistent with the act now in force to hold that the 
act of August 28, 1890, 1s still existing law. 

It was evidently the intention of Congress to place these 
per diem employees in the customs service upon the same 
footing as the clerks in the Executive Departments at Wash- 
ington who receive salaries, and give them the same leaves 
of absence without stopping their pay. 

By the act of July 6, 1892, employees of the Bureau of 
Engraving and Printing were allowed leave of absence with 
pay and the piece workers in this Bureau were included by 
the express terms of the act, the compensation of the latter 
during leave being determined by the average amount of 
work done during the several months of the year. While 
the Bureau of Engraving and Printing act is not involved 
in the question now presented for consideration, it is a late 
act which shows the intention of Congress to provide leaves 
of absence for Government employees who are paid by the 
day, and this strengthens the view before stated as to the 
effect of the act of August 28, 1590. 

In the concluding paragraph of your letter you ask this 
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further question: Whether the act of March 15, 1898, can 
be properly applied to customs officers and employees who 
receive an annual compensation ! 

All officers and employees in the customs service of the 
United States belong to the Treasury, which is one of the 
Executive Departments of the Government, and are under its 
control. The act of March 15, 1898, includes within its pro- 
visions clerks and other employees of the Executive Depart- 
ments of the Government of whatever grade or class, and 
no distinction is made as to whether these clerks and other 
employees are engaged in work at the seat of government or 
elsewhere. I think it a proper construction of the statute, 
therefore, to say that a clerk or other employee of an Execu- 
tive Department of the Government whose duties are per- 
formed at a place other than the seat of government is as 
much subject to the provisions of the act and as much enti- 
tled to its benefits as one whose duties are performed in 
Washington. 

There may be some question as to what is meant by the 
term ‘‘ officers,” but the same word is used by Congress in 
the statute providing for leaves of absence for per diem 
employees of the customs service of the Government, and 
is evidently intended to apply to the subordinate officers of 
the said service. I think the term is entitled to the same 
construction when applied to customs officers who receive 
annual compensation. 

It has been the practice of the Treasury Department for 
many years to grant leaves of absence to subordinate oflicers 
and employees in the customs service who are employed away 
from the seat of government, and article 1161 of the Cus- 
toms Regulations, made in 1892, provides for leaves of 
absence to subordinate officers and employees in this service 
under the authority of the Secretary of the Treasury not to 
exceed thirty days in any fiscal year. This regulation had 
heen in practice for some time when the act of August 28, 
1890, was passed, and it is fair to assume that Congress had 
in mind the fact that leaves of absence were being thus 
granted to the subordinate officers and employees in the 
customs service who received annual salaries and by the act 
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last named intended to put per diem empreyecs in the said 
service upon the same footing. 

I therefore conclude that the subordinate officers and 
employees of the customs service, wherever employed, are 
entitled to the privileges of the statute whether they receive 
annual or per diem compensation. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


NAVY APPOINTMENTS. 


The President may appoint the officers of the line and staff of the Navy 
authorized by the act of May 4, 1898, without the advice and consent 
of the Senate. 

A commission issued pursuant to the foregoing act should show upon its 
face that it is the commission of the President. 

Many things may be done by the head of an Executive Department 
without the actual signature of the President, which, when done, are 
his acts; but in such case the documents should declare it to be the 
act of the President performed by the head of the Department as his 
representative. 


' May 16, 1898. 


Srr: I have the honor to acknowledge the receipt of your 
communication of the 14th instant, referring me to the pro- 
visions of the act of Congress entitled ‘‘An act making 
appropriations for the naval service for the fiscal year end- 
ing June 30, 1899, and for other purposes,” approved May 
4, 1898, and requesting my opinion as to whether the officers 
of the line and staff of the Navy which the President by this 
act is authorized to appoint from civil life are to be nomi- 
nated by the President and appointed hy and with the advice 
and consent of the Senate or whether the President has power 
to appoint them without the intervention of the Senate. 

The provision of the bill referred to which authorizes 
these appointments reads as follows: 

‘‘And whenever, within the next twelve months, an exi- 
gency may exist which, in the judgment of the President, 
renders their services necessary, he is hereby authorized to 
appoint from civil life and commission such officers of the 
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line and staff not above the rank or relative rank of com- 
mander and warrant officers, including warrant machinists, 
and such officers of the Marine Corps not above the rank of 
captain, to be appointed from the noncommissioned officers 
of the corps and from civil life, as may be requisite. Pro- 
wded, That such officers shall serve only during the continu- 
ance of the exigency under which their services are required 
in the existing war: And provided further, That such offi- 
cers so appointed shall be assigned to duty with rank and 
pay of the grades established by existing law, and warrant 
machinists shall be paid at the rate of one thousand two 
hundred dollars per annum.” 

The appointments provided for by this legislation are not 
such as by the Constitution are required to be made in any 
particular way. It was within the province of Congress to 
prescribe by whom and how these additional officers should 
be chosen, appointed, and commissioned. Congress might 
have directed that they should be appointed by the Presi- 
dent, by and with the advice and consent of the Senate, but 
such was not the method actually provided for. The provi- 
sion of the statute is that the President is authorized to 
appoint. I see no ground whatever for holding that the 
advice and consent of the Senate is requisite to a lawful 
appointment under this legislation. 

An examination of kindred enactments relating to appoint- 
ments in the Navy, as well as appointments in the Army, 
indicates that Congress frequently discriminates between 
appointments to be made by the President alone and appoint- 
ments to be made by the President by and with the advice 
and consent of the Senate. For example, section 1369, 
Revised Statutes, provides that all appointments in the 
Medical Corps shall be made by the President, by and with 
the advice and consent of the Senate; section 1378 contains 
a similar provision with reference to appointments in the 
Pay Corps; section 1394 provides in a similar manner for 
the appointment of cadet engineers as second assistant engi- 
neers; section 1396 contains a similar provision as to chap- 
lains in the Navy; section 1382 empowers the President 
alone to appoint a paymaster of the fleet; section 1393 
authorizes the President to appoint an engineer of the fleet; 
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section 1403 authorizes cadet engineers of certain merit to 
be immediately appointed as assistant naval constructors; 
section 1405 authorizes the President to appoint as many 
boatswains, gunners, sailmakers, and carpenters as may in 
his opinion be necessary and proper; section 1411 authorizes 
the Secretary of the Navy to appoint acting assistant sur- 
geons for temporary service; section 1414 authorizes the 
Secretary of the Navy to appoint storekeepers on foreign 
stations. 

The act of May 11, 1898, providing for a volunteer brigade 
of engineers and an additional force of enlisted men specially 
accustomed to tropical climates, directs that the officers of 
the immune volunteer forces shall be appointed by the Presi- 
dent, by and with the advice and consent of the Senate. 

The consent of the Senate not having been required by 
Congress in the act submitted for my opinion, I therefore 
- advise you that such consent is unnecessary, and the Presi- 
dent may make such appointments without submitting the 
same to the Senate for confirmation. 

You ask further whether, under the act above quoted, it is 
necessary for the President to sign the commissions of the 
officers appointed, or whether it is one of those cases in 
which the Secretary of the Navy may issue a commission, 
stating therein that it is by direction of the President, and 
appending only his own signature. 

In my opinion the commission ought, upon its face, to 
indicate that it is the commission of the President. The act 
directs that the President shall commission the officers so 
appointed. The actual sign manual of the President is not 
necessary. Under the practice in the Navy Department and 
in other Executive Departments many things may be done 
by the head of the Department without the actual signature 
of the President, which, when done, are the acts of the Pres: 
dent himself; but in such instances it is proper that ths 
instrument, whether it be a commission or other document, 
should declare the act to be an act of the President, per - 
formed by the head of the Department as his representative. 

Very respectfully, 


JOHN W. GRIGGS. 
The SECRETARY OF THE Navy. 
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ATTORNEY-GENERAL—SILVER COINAGE. 


To authorize the Attorney-General to express an opinion upon a ques- 
tion, of law propounded it is necessary that a statement of facts be 
submitted, showing that the question has actually arisen in the admin- 
istration of a department in an existing case calling for action. 

He is not authorized to answer an inquiry made of the Treasury Depart- 
ment with reference to an increase in the amount of subsidiary silver 
coinage, whether regarded as an abstract question of law or an inquiry 
into the legality of the course of a predecessor in office in matters not 
now demanding official action. 


DEPARTMENT OF JUSTICE, 
May 27, 1898. 

Str: In your communication of the 23d ultimo you state — 
that your Department is in receipt of a letter from Hon. 
Charles W. Stone, chairman of the Committee on Coinage, 
Weights, and Measures of the House of Representatives, in 
which the following question is propounded: 

‘* Will youkindly inform me what authority there is, under 
existing law, to increase the amount of the outstanding vol- 
ume of subsidiary silver coinage above $50,000,000, as pro- 
vided by act (joint resolution) of July 22, 1876, except as 
increased by the recoinage of trade dollars into subsidiary 
silver coin?” 

You state further that Mr. Stone’s inquiry was submitted by 
the Director of the Mint to the Solicitor of the Treasury, whose 
opinion thereon you transmit. In this opinion the Solicitor 
of the Treasury reaches the conclusion that ** the joint reso- 
lution is a limitation upon section 28 of the coinage act of 
1873, and that all the outstanding subsidiary silver coin-in 
excess of $50,000,000 has been put in circulation without 
authority of law.” 

You request, as the subject is one of great importance, 
that I give you my ‘opinion thereon, as to whether the 
Joint resolution of July 22, 1876, limited the provisions of 
section 28 of the act of February 12, 1873, as to the issue of 
subsidiary silver coin in exchange for gold coin.” 

The only statement of facts accompanying the question is 
with respect to the fractional and subsidiary silver coined 
from 1792 to July 14, 1875, the date of the resumption act, 
which amounted to $140,227, 266.80. 
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Section 356 of the Revised Statutes provides that ‘‘ the 
head of any Executive Department may require an opinion 
of the Attorney-General upon any question of law arising 
in the administration of his Department.” To authorize the 
Attorney-General to express an opinion upon a question of 
law propounded by the head of a Department, it is neces- 
sary that a statement of facts be submitted showing that the 
question has actually arisen in the administration of his 
Department in an existing case calling for action. It does 
not appear from your communication that a question of law 
has thus arisen. , 

The transmission by you of Mr. Stone’s inquiry does not 
authorize the Attorney-General to answer it, whether 
regarded as an abstract question of law relating to your 
authority in certain contingencies, or an inquiry into the 
legality of the course of your predecessors in matters not 
now demanding ofticial action on your part. See 21 Opin., 
73, 174; 20 Opin., 614, 723. 

Respectfully, ° 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE ‘TREASURY. 


PENSIONS—UNITED STATES COMMISSIONERS. 


- 


The act of June 7, 1888, with reference to administering oaths to pen- 
sioners free of charge, only applies to the officers authorized to admin- 
ister oaths at the time of the passage of that act. 

United States commissioners are not required to administer oaths to 
pensioners and their witnesses in the execution of pension vouchers 
free of charge. 

JUNE 9, 1898. 
Sir: I have the honor to acknowledge receipt of yours of 
the 3d instant, inclosing a letter from the Commissioner of 

Pensions, and also extract copy of the report of Special Ex- 

aminer Charles D. Sloan, relative to E. E. Greenleaf and 

U. N. McCullough, United States commissioners at Hunts- 

ville, Ala. You state that these commissioners administer 

the oath to pensioners and witnesses in the execution of 
their vouchers for payment of pension and charge a fee 
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of 25 cents therefor, and you ask my opinion as to whether 
the said commissioners are included in the provisions of the 
act of June 7, 1888. The portion of the said act to which 
you refer I take to be the following clause: 

“And provided further, That all United States officers 
now authorized to administer oaths are hereby required and 
directed to administer any and all oaths required to be made 
by pensioners and their witnesses in the execution of their 
vouchers for their pensions free of charge.” 

The office of United States commissioner was not in exist- 
ence at the time the above provision became a law, that 
office having been created by section 19 of the act approved 
May 28, 1896 (ch. 252, 29 Stat. L., 184). The officers charged 
with the particular duties which have since devolved upon 
United States commissioners at the time the act of June 7, 
1888, was approved were known as commissioners of the 
circuit courts. By the act above referred to, which created 
the office of United States commissioner and abolishea that 
of commissioner of the circuit court, United States commis- 
sioners have the same powers and perform the same duties 
as were theretofore imposed upon commissioners of the cir- 
cuit courts. The commissioners of the circuit courts had 
no general authority to administer oaths, their power in 
this respect being confined to the right to administer such 
oaths as were necessary in the discharge of certain official 
duties prescribed by law. So United States commissioners, 
by reason of being invested with the powers theretofore 
existing in commissioners of the circuit courts, would not 
have authority generally toadminister oaths. Thisauthority, 
however, was conferred upon United States commissioners 
by the act which created them, being found in the latter 
clause of section 19 of the said act, which reads as follows: 

‘‘United States commissioners and all clerks of United 
States courts are hereby authorized to administer oaths.” 

I therefore conclude that, as the provision in the act of 
June 7, 1888, above referred to, used the language ‘‘ That 
all United States officers now authorized to administer 
oaths” (which must mean such as were authorized to admin- 
ister oaths at the time the act was passed), it can not include 
United States commissioners—oflicers created since this 


88 ARMY OFFICERS—VOLUNTEERS. 


enactment and who have since been vested with authority to 
administer oaths generally. 

There is, however, one matter which should be corrected, 
and that is the fee charged, according to the report of your 
examiner, by United States commissioners for administer- 
ing an oath. The examiner reports that 25 cents is charged. 
In the fee bill for United States commissioners, sec. 21, act 
of May 28, 1896, you will find that the fee of a United States 
commissioner for administering an oath (except to witness 
as to attendance and trevel) is 10 cents. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE INTERIOR. 





ARMY OFFICERS—VOLUNTEERS. 


The cominission of the attorney-general of the State of South Dakota as 
an officer in the Volunteer Army is not vacated by reason of section 
1222, Revised Statutes. 

The provision of section 1222 that no officer of the Army on the active 
list shall hold any civil office, ete., applies only to Regular Army 
officers. 

An army officer on the active list is one not only actively, but permanently 
engaged in the military service of the Government. 

While an officer in the Volunteer Army may be said to be actively 
engaged in the military service, he is not permanently so engaged, and 
the Government does not need nor demand a complete and final sev- 
erance of his relation with civil life. 


DEPARTMENT OF JUSTICE, 
June 10, 1898. 

Sir: L am in receipt of your communication of the 3d 
instant, in which you request my opinion upon a question of 
law growing out of the following facts: 

At the time of the recent call for volunteers Melvin 
Grigsby was attorney-general of the State of South Dakota. 
While thus holding a civil office the President appointed 
and commissioned him a colonel in the volunteer service. 
Subsequently, in a telegram dated the 31st ultimo, the gov- 
ernor of South Dakota informed you ‘‘that Colonel Melvin 
Grigsby of the Third Cavalry has this day drawn his pay as 
attorney-general of South Dakota and that he assumed to 
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be such attorney-general,” and asked you whether Colonel 
Grigsby was ‘‘to be continued as colonel] of the Third 
Cavalry.” 

Section 1222 of the Revised Statutes provides: 

**No officer of the Army on the active list shall hold any 
civil office, whether by election or appointment, and every 
such officer who accepts or exercises the functions of a civil 
office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated.” 

Upon a reference, the Judge-Advocate-General of the 
Army, in his indorsement of the 1st instant, expressed the 
view ‘‘If Colonel Grigsby has held or exercised the func- 
tions of the office of attorney-general of South Dakota since 
he became an officer of the Army, he thereby ‘ceased to be 
an officer of the Army’ and his commission was thereby 
vacated.” 

It is to be observed that the view expressed is not restricted 
to the case presented. The governor of South Dakota does 
not state that Colonel Grigsby, since his acceptance of a 
commission in the volunteer service, has exercised any of 
the functions of the office of attorney-general. He states 
that Colonel Grigsby °*has this day drawn his pay as attor- 
ney-general and assumed to be such attorney-general.” 
The presumption is that he assumed to be attorney-general 
by drawing his pay, but for what time he drew his pay does 
not appear. 

If, however, the statement of the governor were amended 
so as to present a case of the exercise of the functions of 
the office of attorney-general by Colonel Grigsby since he 
became an officer in the Volunteer Army, I should hold that 
the provisions of section 1222 do not apply to vacate his 
commission, for the reason that he is not an ‘‘officer of the 
Army on the active list” within the meaning of the statute. 

While it is true that the act of April 22, 1898, entitled 
‘** An act to provide for temporarily increasing the military 
establishment of the United States in time of war, and for 
other purposes,” under which Colonel Grigsby was appointed 
and commissioned, provides that the Volunteer Army shall 
be ‘‘ subject to the laws, orders, and regulations governing 
the Regular Army,” the act clearly points out the distinction 
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between the Regular Army, ‘‘the permanent military estab- 
lishment which is maintained both in peace and war” (sec- 
tion 3), andthe Volunteer Army, which ‘‘shall be maintained 
only during the existence of war” (section 4). Section 4 
specially provides: 

‘*That all enlistments for the Volunteer Army shall be for 
a term of two years, unless sooner terminated, and that all 
officers and men composing said army shall be discharged 
from the service of the United States when the purposes for 
which they were called into service shall have been accom- 
plished, or on the conclusion of hostilities.” 

Title XIV, of the Revised Statutes, which regulates 
the Army of the United States, contains sections which in 
terms are applicable only to the Volunteer Army, sections 
which in terms are applicable only to the Regular Army, 
and sections whose applicability depends upon the character 
of their provisions. Sections which in language are 
restricted, or in provisions are appropriate only to the per- 
manent establishment—the Regular Army—can not, of 
course, be held to apply to the Volunteer Army. 

For example, chapter two of Title XIV, providing for 
the retirement of army officers, clearly has no application 
to the Volunteer Army, organized for simply temporary 
service. This chapter creates two lists of regular army 
officers—the active and the retired list—a distinction which 
does not obtain in the Volunteer Army. When, therefore, 
section 1222 places a restriction on every ‘‘army officer on 
the active list,” it plainly refers to regular army officers. 
An army officer on the active list is one not only actively 
but permanently engaged in the military service of the 
Government. Having chosen the Army for his career, 
and being actively engaged therein, the statute properly 
prohibits him from accepting or exercising the functions of 
a civil office. 

While an officer in the Volunteer Army may be said to be 
actively engaged in the military service, he is not perma- 
nently so engaged. He is called out to meet an emergency, 
and must be discharged when the purpose for which he 
entered the service has been accomplished. Unlike the 
regular army officer, he has not selected the military serv- 
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vice for a profession. He has simply responded to a pa- 
triotic call, and expects, when the war is over, to return to 
civillife. His term of military service is uncertain and con- 
tingent. He may be taken from his civil duties for a few 
months, for a year, for two years at the most. The Govern- 
ment does not need nor demand a complete and final sever- 
ance of his relations with civil life. He may be able to 
make arrangements to bridge over his absence, and on his 
return resume his former work. Whether he is to be per- 
mitted to do this, and retain a civil office during a temporary 
absence, is a matter for determination by those to whom he 
is accountable for the proper discharge of the duties of such 
office. It does not concern your Department nor this 
Department. 
Very respectfully, 
JOHN K. RICHARDS, 
Solecitor- General. 
Approved. 
JOHN W. GRIGGS. 
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Subsequent to the examination of a candidate for promotion to a second 
lieutenancy in the Army under the act of July 30, 1892, and the 
awarding to him of a certificate of eligibility, he was subjected to a 
medical examination which developed the fact that he was suffering 
from a constitutional disease. There was nothing to show that the 
disease was not curable or that it permanently disabled the applicant 
for military service, while from subsequent reports it did appear that 
he was only temporarily disabled. Held, in the absence of a definite 
finding or ascertainment of fact that the candidate was physically dis- 
abled or disqualified to perform military service, he was entitled to all 
the benefits arising from such a certificate of eligibility. 

Semble, although a soldier is primarily entitled to promotion by reason of 
a certificate of eligibility, if he is in fact disqualified to perform mili- 
tary service by reason of physical disability, this would operate to 
disbar him. 

DEPARTMENT OF JUSTICE, 
June 16, 1898. 
Sir: I have the honor to acknowledge receipt of a letter 
addressed to the War Department by A. Dallas Sydenham, 
late sergeant in Company B, First United States Infantry, 
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claiming the right to be appointed to the position of second 
lieutenant in the Army under the provisions of the act of 
July 30,1892. The letter is referred to me by you with the 
request indorsed thereon for an opinion on the question pre- 
sented, and you invite my attention to the views of the 
Judge-Advocate General of the Army, also indorsed upon 
Sydenham’s letter. 

The facts in this case are as follows: 

Sydenham enlisted in the Army as a private soldier at the 
age of 22 years and 9 months, on the 13th day of Au- 
gust, 1891, for the term of five years. On the 2d day of 
August, 1892, he was made a corporal, and on the 2d day 
of August, 1893, raised to sergeant. On the 2d and 9th days 
of September, 1895, the board of examiners, under the pro- 
visions of the act of July 30, 1892, met, and Sydenham was 
examined by said board, passed the final examination on the 
last-named date, and on the 31st of October, 1895, was 
awarded a certificate of eligibility by the board. 

If there were not other facts to enter into the considera- 
tion of this case, it would come within the scope of the opin- 
ion recently rendered you in the cases of James V. Heidt 
and John Robertson. But the opinion of the Judge-Advocate- 
General, indorsed upon Sydenham’s application, directs my 
attention to another matter, and that is as to the effect of 
the action of a board of medical examiners, with reference 
to Sydenham’s physical condition, which was had after he 
was awarded the certificate of eligibility and before the 
expiration of his term of service in the Army. 

The facts in regard to this examination, as I gather them 
from the papers on file inclosed by you to me, are as fol- 
lows: 

On the 22d of January, 1896, Brigadier-General Forsyth, 
commanding the Department of California, with headquar- 
ters at San Francisco, issued a special order as follows: 

‘*A board of medical officers is appointed to meet at 11 
o’clock a. m. on Friday, the 24th instant, or as soon there- 
after as practicable, at Angel Island, California, for the pur- 
pose of examining Candidate Sergeant Atwood D. Syden- 
ham, Company B, First Infantry, and reporting the nature 
of the disease for which he is now under medical treatment.” 
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The detail for this board consisted of three army surgeons, 
whose names appear among the papers. The report of the 
board, made after a second examination on January 30, 1896, 
with a copy of the above order attached, is on file, and from 
it I find that, in the opinion of the surgeons, Sydenham was 
suffering from a constitutional disease evidenced by certain 
symptoms detailed in the report. Nothing is said in the 
report as to whether the disease was curable or whether it 
had the effect to permanently disable Sydenham for military 
service. On the other hand, events occurring subsequent to 
the examination and report of the surgeons tend to show 
that the soldier was only temporarily disabled to do military 
duty. At the time of the examination and report Sydenham 
was undergoing treatment in the hospital at Angel Island. 
On March 7, 1896, following the report, the surgeon at Angel 
Island hospital states that under treatment the condition of 
Sydenham has steadily improved, and although not cured he 
could return to duty at any time. On the dth of April, 1896, 
Sydenham returned to duty with his company at Benicia 
Barracks, and on July 9, 1896, the surgeon at Benicia Bar- 
racks reports him as much improved. Sydenham continued 
to do active duty with his company from April 5, 1896, to 
August 12, 1896, and on the latter date, his term of service 
having expired, he received an honorable discharge, on which 
I find the following certifications: 

‘*Character: Excellent. (No objection to his being reen- 
listed known to exist.) Recommendations: Temperate and 
avery capable noncommissioned officer. Physical condition 
when discharged: Good. Remarks: Service honest and 
faithful. 

In the opinion of the Judge-Advocate-General, to which 
you direct my attention, I find the following: 

‘The officers of the Medical Department of the Army in 
their diagnosis of and report on this case were acting within 
the scope of their established powers and duties, and it was 
entirely legal and according to usage for the Secretary of 
War to be governed by their professional conclusions. 
When, after an enlisted man has passed his final examina- 
tion for appointment, he becomes physically disqualified for 
it, or an already existing disqualification is discovered or 
reported, the Secretary of War may, in my opinion (and I 
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think it would be his duty), cause him to be passed over. To 
give a construction to the legislation which would necessitate 
the appointment of persons who might be entirely physically 
incapacitated would not be reasonable.” 

From this extract it will be readily seen that the opinion 
of the Judge-Advocate-General, adverse to Sydenham, was 
based upon the assumption that the medical board had found 
as a fact that Sydenham was physically disabled to perform 
military service. We have only to refer to the report of 
the board of surgeons to ascertain that this assumption is 
not well founded. The report is to the effect that the 
examining surgeons are of the opinion that Sydenham was 
at the time suffering from a constitutional disease, but the 
surgeons do not find this as a fact; nor do they say that, in 
case they were absolutely certain that he was afflicted with 
the disease indicated, it physically disqualified him to per- 
form military service. As it is, the weight of evidence is 
favorable to the conclusion that Sydenham is physically 
able to perform military duty. 

Therefore, it is my opinion that there has been no definite 
or conclusive finding or ascertainment of fact that Sydenham 
was physically disabled or disqualified to perform military 
service such as to deprive him of the benefits to which he 
was entitled under the certificate of eligibility awarded to 
him under the provisions of the act of July 30, 1892. 

However, I do not think that the law contemplates the 
commissioning of men who are physically disabled as offi- 
cers in the Army, and, although Sydenham is primarily 
entitled to promotion by reason of the certificate of eligi- 
bility which he holds, yet, if he is in fact disqualified to 
perform military service by reason of physical disability, 
this would seem to disbar him. I would advise, therefore, 
that the question as to Sydenham’s physical condition may 
be finally determined by an examination now to be had by 
a legally constituted army medical board, and if, upon such 
examination, he is found to be physically disqualified to per- 
form military service, his appointment as second lieutenant 
should be withheld. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF War. 
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ARMY OFFICERS—PAY. 


The phrase ‘‘ troops operating against an enemy "’ as used in section 7 of 
the act of April 26, 1898, was intended to apply to all instances where 
the troops of the United States are assembled into separate bodies, 
such as regiments, brigades, divisions, or corps, for the purpose of 
carrying on and bringing to a conclusion the war with Spain. 

If the operations of the troops are with the direct object of assisting in 
the military measures of the Government for subduing the forces of 
Spain, they can, within the reasonable intendment of this act, be con- 
sidered as operating against an enemy, although such operations may 
not be direct and are in the nature of necessary component steps, 
though remote, in one great military objective. 

Any troops assembled at camps in the United States for the present war 
purposes can properly be considered as operating against an enemy, 
although their present service is confined to the ordinary routine of 
camp life. 

DEPARTMENT OF JUSTICE, 
June 17, 1898. 

Sir: I have the honor to acknowledge the receipt of your 
communication of June 8, referring to me the letter of Pay- 
master-General Stanton requesting my opinion as to the 
proper construction of one of the provisions of section 7 of 
the act entitled ‘‘An act for the better organization of the 
line of the Army of the United States,” approved April 26, 
1898. 

The clause referred to upon which an opinion is desired 
is as follows: 

‘*That in time of war, every officer serving with troops 
operating against an enemy, who shall exercise under assign- 
ment in orders, issued by competent authority, a command 
above that pertaining to his grade, shall be entitled to receive 
the pay and allowances appropriate to the command so 
exercised.” 

The particular point upon which you desire instruction is 
the proper meaning of the phrase *‘ troops operating against 
an enemy.” 

The act by its expressed terms is made applicable only in 
time of war. At the date of the passage of the act this 
country was actually at war with Spain, and by act of Con- 
gress approved April 25, 1898, it was so declared. By act 
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of April 22, 1898, Congress had authorized the President to 
raise a volunteer army, and pursuant to the terms of said 
last-mentioned act he had, by proclamation, called for 
100,000 volunteers to serve in the Army of the United 
- States. The clear purpose of the President and of Congress, 
as evidenced by this legislation and subsequent proceedings, 
was to form the volunteers, in connection with the regular 
troops, into an army of the United States for service in the 
war against Spain. Under this establishment it frequently 
happens that officers of the Regular Army are assigned to 
commands above those pertaining to their rank in the regu- 
lar service. The object of the clause under consideration is 
undoubtedly to give to officers so serving just and proper 
pay commensurate with the rank in which they are actually 
serving in the war forces, instead of the smaller pay allowed 
to them by law according to their commissions in the regu- 
lar service in time of peace. It is to be not thought, there- 
fore, that Congress in using the language under consider- 
ation intended to make its application less extensive than the 
general purpose which I have stated. 

It would be unjust to interpret the phrase ‘‘every officer 
serving with troops operating against an enemy” as appli- 
cable only to operations in the immediate presence or even 
the near neighborhood of an enemy. It would be equally 
unjust to restrict its meaning to the operations of an actual 
campaign, even though the movements of the troops to points 
of rendezvous before embarkation for hostile territory were 
counted as properly a part of campaign movements, which 
unquestionably they are. 

I think the clause in question was intended to apply to all 
instances where the troops of the United States are assembled 
into separate bodies, such as regiments, brigades, divisions, 
or corps, for the purpose of carrying on and bringing to a 
conclusion the war with Spain. If the operations of the 
troops are with the direct object of assisting in the military 
measures of the Government for subduing the forces of 
Spain, they can, within the reasonable intendment of this 
act, be considered as operating against an enemy, although 
such operations may not be direct but are in the nature of 
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necessary component steps, though remote, in one great 
military objective. 

It is not possible to define in advance the exact boundary 
line to be observed in every instance that may arise. I can 
only point out in a general way the scope of the provision 
in question and the principles that ought to govern the War 
Department in applying it. I deem it proper, however, to 
refer to a portion of the letter of Paymaster-General Stanton 
in order to indicate my opinion with reference to the views 
therein suggested by him. 

The Paymaster-General says: 

‘As yet, although war has been declared to exist between 
Spain and the United States, there are, in my opinion, with 
the exception of the troops embarked for the Philippine 
Islands, no troops, ‘operating against an enemy.’ 

‘*There is, within our borders, no enemy, within the mean- 
ing of the law, for troops to operate against. An army has 
been called together, and is being drilled, disciplined, and 
prepared to operate against an enemy, but until that army 
embarks for a foreign country, or until an enemy appears 
on our shores, and the army confronts it, it is held that no 
officer can receive the pay of a higher grade by virtue of 
anything in the act referred to. Furthermore, it is held 
that if a portion of an army embark, an officer remaining in 
this country, discharging the duties of a department com- 
mander in preserving the public order within the limits of a 
command above that of his grade, to which he has been 
assigned, is not ‘operating against an enemy,’ within the 
meaning of the law; nor is an officer of an inferior grade, - 
who, by reason of the appointment of his superior to a higher 
grade in the volunteer service, who is operating against an 
enemy, entitled to the pay of the higher grade unless he be, 
himself, serving with troops so operating.” 

If the principles I have above laid down as governing the 
construction of this law are sound, then it is immaterial 
whether or not there is within our borders any enemy to 
operate against. There is an enemy, and whatever military 
operations are carried on, whether in the United States, or 
in Cuba, or in the Philippine Islands, or upon the high seas, 
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designed as a part of the war measures against Spain, are 
operations against the enemy. The Army of the United 
States is just as truly operating against an enemy when 
en route to a rendezvous, such as Camp Alger, near Wash- 
ington, or at Tampa, in Florida, as when embarked on trans- 
ports for a campaign in Cuba. It would be very difficult to 
make up the pay rolls if it were held that one rate of com- 
pensation is due to officers when the enemy confronts them 
in the field, and a less rate from the very moment thata 
hostile army has disappeared from their front. The rate 
of pay upon such a construction as that would differ from 
day to day. I think, also, that while assembled at camps in 
the United States such as I have named, any troops of the 
Army assembled for the present war purposes can properly 
be considered as operating against an enemy, although their 
present service is confined to the ordinary routine of camp 
life, drill, discipline, and other preparation. The assembling 
of such troops, their drilling, disciplining, and equipment, 
while assembled into military bodies, are all a part of the 
same general war purpose. 

I need hardly observe that all service in the Army at the 
present time is not to be considered as operation against an 
enemy. ‘Troops and their officers on the Western frontiers, 
performing the same service as garrisons which is requisite 
in time of peace, and in no wise considered a part of the 
army assembled to carry on the war with Spain, would not 
be within the meaning of the act. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF War. 





CONTRACTS—DUTIES. 


The discretion committed to the Secretary of War with reference to the 
admission of certain materials free of duty by paragraph 4 of the act of 
June 6, 1896 (2 Supp. Rev. Stat., 506), is sufficiently broad to embrace 
and assume such purchases abroad made by contractors as appear to 
him to be proper. 

The question as to what course should be pursued by an Executive 
Department involves matter of fact upon which the Attorney-General 
may not have knowledge, and considerations of expediency upon 
which it is not for him to pass judgment. (21 Opin., 74, followed.) 
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In the case of a contract entered into by correspondence, the whole of it 
must be considered and both parties must assent to a provision or con- 
dition before either is bound. 

When a writing upon its face is couched in terms importing a complete 
legal engagement, without any uncertainty as to its object or extent, 
it will be conclusively presumed that the whole engagement was 
reduced to writing. 

While it has been held generally under the statutes applicable to con- 
tracts of the Post-Office Department that proposals duly accepted 
without formal agreement may constitute a contract complete and 
binding on the Government, this is not the case with contracts for 
public works and other contracts under section 3477, Revised Statutes. 

The contract for the construction of gun emplacements on Tybee Island, 
Georgia, is a formal written contract, and as such merges all previous 
negotiations and is presumed to express without any uncertainty the 
final understanding of the parties, and antecedent conversations of 
previous or contemporary oral agreements regarding it are strictly 
inadmissible. 

Where a contract is duly executed and approved, and the advertise- 
ments and specifications are in terms made a part thereof, as in this 
case, these papers constitute the contract and resort can not be had 
aliunde. If the proposal as accepted is not attached and made a part 
thereof in fact, it ought at least, in order to be regarded, be identified 
and included by appropriate reference. 

A parol agreement, while a contract is executory, is not obligatory on 
the Government. 


DEPARTMENT OF JUSTICE, 
June 28, 1898. 

Str: I have the honor to acknowledge the receipt of your 
communication of June 9, In which you state the facts rela- 
tive to a certain contract entered into with Capt. O. M. 
Carter, Corps of Engineers, by the Venable Construction 
Company for the construction of gun emplacements on 
Tybee Island, Georgia, and with which you inclose the con- 
tract in question and the correspondence in connection there- 
with, with special reference to the claim or request of the 
said construction company that the duty paid by it on cer- 
tain foreign Portland cement imported and used to build the 
gun emplacements be refunded under the provisions of the 
act of June 6, 1896, paragraph 4 (2 Supp., Rev. Stat., 506); 
and you request my opinion as to the justness of the claim 
of the Venable Construction Company under the facts stated 
and the documents submitted. 
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The act aforesaid provides: 

‘*That all material purchased under the foregoing pro- 
visions of this act shall be of American manufacture, except 
in cases when, in the judgment of the Secretary of War, it 
is to the manifest interest of the United States to make pur- 
chases in limited quantities abroad, which material shall be 
admitted free of duty.” 

It is to be understood generally as to this provision that 
the excepted cases permit purchase abroad in limited quanti- 
ties only, and only when, in the judgment of the Secretary 
of War, it is to the manifest interest of the United States; 
and the language of this act and of other similar recent en- 
actments seems to contemplate such purchases of material, to 
be used in connection with contracts for public works, and 
like purchases not connected with contracts, by the United 
States, rather than by the contractors employed. However 
this may be, it should doubtless be conceded that the discre- 
tion committed to you is broad enough to embrace and as- 
sume as for or by the United States such purchases abroad 
made by contractors in cases appearing to you to be proper, 
one test of propriety consisting (it may be suggested) in the 
specification and formal inclusion of the foreign material as 
duty free in the contract, or an application to that end by 
the contractors antecedent rather than subsequent to the 
date of the contract or of the importation or of the work 
done. Furthermore, it appears to involve the definite ques- 
tion of fact (to be further referred to below) whether or not 
the proposals herein specified the use of foreign Portland 
cement; and suggests ‘‘the course to be pursued by your 
‘ Department * * * [and] may involve matters of fact of 
which [ have no knowledge, and considerations of expedi- 
ency upon which it is not for me to pass judgment.” (21 
Opin., 74.) 

I may, however, point out certain facts which are patent 
on the face of the papers, and which may aid you in your 
reconsideration and determination of this case, if you con- 
clude to undertake a reconsideration. 

It appears from the original letter of Captain Carter, 
dated April 24, 1897, that the first information received by 
him that the foreign Hemmoor cement had been ordered by 
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the construction company was contained in the company’s 
letter to him dated April 23, in which they notified him that 
the cement had been shipped, would probably arrive about 
the 10th of May following, and had been selected because 
the construction company understood that German cement 
was preferred by the Government engineers. Captain Car- 
ter does not intimate that any indication of preference for 
this cement had been given by the Government officers, or 
that any previous request for its free importation had been 
made by them or by the construction company, and he merely 
states that he sees no objection to the use of the cement in 
question, provided it fulfills all the necessary conditions. 

In the advertisement, specifications, and proposal leading 
up to the contract of the construction company as approved 
by the Secretary of War and submitted to me, while there 
are printed conditions requiring the prices to be for material 
in place, and to include the cost of all material of every 
description entering into the construction, and requiring the 
use of Portland cement as well as natural cement, and the 
preparation of different grades of concrete, composed of 
various proportions of Portland and natural cement, there 
are no provisions which appear to contemplate any variation 
from these requirements, nor in particular the use of foreign 
Portland cement, nor the exemption from duty of any mate- 
rial used. The proposal attached to the said contract is a 
blank form only, and is not filled out with any words or 
figures to adapt it to the particular contract before us; but 
this is the document with its various parts as actually com- 
bined and executed, from which the agreement of the parties 
is to be deduced, and the general rule of law is that it is not 
permissible to import into a contract from oral understand- 
ings or separate documents provisions which are contradic- 
tory of or additions! to the terms expressed. Upon this 
state of the papers it appears that your declination aforesaid 
concurring in the views of the Chief of Engineers was based, 
and that the Chief of Engineers in expressing his view that 
in ordering the cement from abroad without first having 
submitted the question to the Secretary of War or notifying 
the engineer in charge the construction company took a 
course for which it alone is responsible, calls attention to the 
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fact that in its proposal for the work the company made no 
reference to using foreign cement, nor did it intimate that 
it expected articles which it intended to import to be admitted 
free of duty. 

It is now stated, however, from the letter addressed to the 
Chief of Engineers by Capt. Cassius E. Gillette, dated 
Savannah, May 23, 1898, that the proposal of the Venable 
Construction Company, which was accepted by the War 
Department, contained, as matter of fact, upon the second 
page thereof, the clause, ‘‘ Foreign, Portland, and domestic 
Rosendale to be used,” and that the company, before the 
date of importation of the cement, asked Captain Carter to 
request you to admit the said cement free of duty, and that 
Captain Carter advised the company that upon specific 
application, giving the brand and quantity of cement and 
othe necessary information, he would forward the matter 
to the Secretary of War for action; and it is further stated 
that the officers of the construction company understood 
that Captain Carter expressed a preference and desire to 
have all Portland cement used in the work to be of German 
manufacture, which would be free of duty; and that Assist- 
ant Engineer Gieseler, while not knowing what the bidders 
were given to understand by Captain Carter previous to the 
bidding, has the impression that nothing but imported 
cement was ever thought of by either Captain Carter or 
himself in connection with the work, particularly because 
he does not know of any Portland cement of American 
manufacture that is authoritatively accredited to compare 
in essential qualities with the German Portland, from which 
facts and the others heretofore referred to it appears to 
Captain Gillette that bidders were given to understand that 
foreign Portland cements were wanted, and that the bidder 
having specified such cement and entered into a contract in 
good faith involving the furnishing of the same, and in view - 
of its actual use in the construction of the works, it would 
be unfair to the contractor to secure the benefits gained by 
the use of foreign cement without allowing him free entry, 
as appears to be provided by law. 

It will be necessary at this point to consider the law upon 
the subject and the general statutory provisions applicable 
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to public contracts and determinations of my predecessors 
and the courts thereon. | 

Section 3744 of the Revised Statutes makes it the duty of 
the Secretary of War to require every contract made by him 
or by officers under him to be reduced to writing and signed 
by the parties at the end thereof, a copy of which must be 
filed in the proper office, together with all bids, offers, and 
proposals, and with a copy of the advertisement inviting 
bids; and by section 3745 it is the duty of the officer, in 
making return, to take an oath that the copy is an exact 
copy of the contract made, and that the accompanying 
papers include all those relating to the contract. 

The contract before us is not a contract entered into by cor- 
respondence, in which case, however, the whole correspond- 
ence must be considered, and both parties must assent toa 
provision or condition before either is bound ( Unzted States 
v. Bostwick, 94 U.S., 53, 65; Lovett v. United States, 12 Ct. 
Cls., 67, 82); but it is a formal written contract which 
merges all previous negotiations, and is presumed to express 
without any uncertainty the final understanding of the par- 
ties, and antecedent conversations or previous or contem- 
porary oral agreements regarding it are strictly inadmissible. 
(Brawley v. United States, 96 U.S., 168, 173-174; De Witt 
v. Berry, 134 U. S., 306; Johnson v. St. Lows, ete., Ry., 
141 U. S., 602; Culver v. Wilkinson, 145 U.S. 205.) And 
although parol evidence is admissible to show the facts and 
circumstances amid which a contract was made, when neces- 
sary to explain its meaning or application (Bradley v. Steam 
Packet Co., 13 Peters, 89; Peck’s Case, 14 Ct. Cls., 84), the 
rule just stated would also exclude antecedent correspond- 
ence when not in terms, by reference, or by effect, made 
part of the subsequent instrument. The general rule is 
therefore to be applied, viz: When the writing itself, upon 
its face, is couched in terms importing a complete legal 
engagement, without any uncertainty as to its object or 
extent, it will be conclusively presumed that the whole 
engagement was reduced to writing. (Sez v. Brewers’ 
Refrigerating Co., 141 U. S., 510, 517, citing Greenleaf on 
Evidence, sec. 275.) 

Now, section 3744 is a statute of frauds more stringent 
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and restricted than the English statute and others based upon 
it, in that part performance does not take a case out of the 
statute (Jones v. United States, 11 Ct. Cls., 733; South Bos- 
ton Iron Co. Case, 18 Ct. Cls., 165; affirmed S. C., 118U.S., 
37; Barnes et al. v. District of Columbia, 22 Ct. Cls., 366), 
and its provisions are mandatory and notdirectory. (Clarke 
v. United States, 95 U. S., 539; Neuchatel Companys Case, 
17 Ct. Cls., 886; Steele v. U. S., 19 Ct. Cls., 181.) Further- 
more, under the circumstances of this case, and with regard 
to the pending question, the contract is to be considered as 
still executory, and therefore as not taken out of the statute 
because executed. And the Jones case supra and other 
cases cited are authority for the proposition that a subse- 
quent verbal agreement may not alter a contract under sec- 
tion 3744. 

While it has been held generally, under the statutes and 
regulations applicable to contracts of the Post-Oflice Depart- 
ment, that proposals duly accepted, without formal agree- 
ment, may constitute a contract complete and binding on the 
Government (15 Op., 226; 17 Op., 70; 20 Op., 298; Schne- 
der v. United States, 19 Ct. Cls., 547, and authorities cited 
p. 552), this is not the case with contracts for public works 
and other contracts under section 3744. (So. Boston Iron 
Co. Case, supra; 20 Op., 445; Id., 496; and see 19 Op., 269.) 
As to such contracts the following language is instructive: 

‘* Congress inserted these words [‘signed with their names 
at the end thereof’| for a purpose, and courts must give them 
effect. * * * These additional words can not mean less 
than that the contract shall be so full and complete before 
signing that it can be signed in whole by both parties. It 
excludes the idea that one party may sign one part of the 
contract and the other party another, and leave the courts to 
arrange a contract by collecting and joining the pieces.” 
(South Boston [ron Co. Case, 18 Ct. Cls., p. 177.) 

This contract is, as matter of fact, a complete written 
contract, and it may be added that a parol agreement while 
the contract is executory is not obligatory on the Govern- 
ment ( Wilson & Goas v. United States, 23 Ct. Cls., 77); that 
where there is a variation (as to a release) between an oral 
and written understanding, the latter must be considered to 
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be drawn according to the actual agreement ( Walsh v. United 
States, 21 Ct. Cls., 268); and that a contract can not be 
changed or modified by the protest of one party (Railway 
Company v. United States, 28 Ct. Cls., 379). Nor does this 
case involve the reasonableness or propriety of a modifica- 
tion actually made under a clause in a contract providing 
for that contingency, such as was allowed without a new 
advertisement by 21 Opinion, 207. 

Consequently, where a contract is duly executed and 
approved, and the advertisement and specifications are in 
terms, as here, made part thereof, these papers constitute 
the contract, and we are not permitted to look outside them, 
and if the proposal as accepted is not attached and made 
part thereof in fact, it ought, at least, in order to be re- 
garded, to be identified and included by appropriate refer- 
ence. This leaves, however, for your determination as a 
question of fact and a part of the case the query whether 
the uniform or usual administrative practice of your Depart- 
ment views the proposal in such case and its formal accept- 
ance by the Government as an integral portion of the 
agreement as executed, indicated by the filing of those 
papers on that theory in the proper returns office, and 
whether there was in this case such a proposal, duly accepted, 
and viewed and filed accordingly. Nothing in the foregoing 
review of the law would in that event (in my opinion) pre- 
vent your giving due weight to the circumstance. 

Finally, in view of the foregoing résumé, it appears to me 
that there is no legal reason why you should not reconsider 
the case, and, without suggesting the proper course for your 
administrative judgment to take, or the proper conclusion 
for you to reach, it would seem to me to be right to inquire 
what provisions, if any, the proposal (if properly to be con- 
sidered as part of the contract, as just indicated) contained, 
as matter of fact, in reference to the use of foreign Portland 
cement, and what, if anything, passed upon the subject be- 
tween the representatives of the construction company and 
the officers of the Corps of Engineers, acting on behalf of 
the Government, anterior to the date of Captain Carter’s 
letter to the Chief of Engineers, dated April 24, 1897, which 
might properly influence or control your views of the merit 
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or justness of the claim in question. In this connection I 
may call your attention to the reference in the contract itself 
to ‘‘ proposal dated November 13, 1896.” I return the papers 
in the case herewith. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF WAR. 
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If the President is satisfied that cholera, yellow fever, smallpox, or 
plague exists in this country, and that it is necessary, in order to pre- 
vent its spread, to adopt and enforce certain rules and regulations, he 
has authority to do so under the act of March 27, 1890, notwithstand- 
ing the provisions of the act of February 15, 1893. 

A general act is not to be construed to repeal a previous particular act, 
unless there is some express reference to the previous legislation on 
the subject, or unless there is a necessary inconsistency in the two acts 
standing together. 

DEPARTMENT OF JUSTICE, 
July 11, 1898. 

Siz: In your communication of the 15th ultimo you inclose 
a letter from the Supervising Surgeon-General of the Marine- 
Hospital Service, in which attention is invited to the pro- 
visions of the act of March 27, 1890, entitled ‘‘An act to 
prevent the introduction of contagious diseases from one 
State to another, and for the punishment of certain offenses,” 
and also of the act of February 15, 1893, entitled ‘‘An act 
granting additional quarantine powers and imposing addi- 
tional duties upon the Marine-Hospital Service,” and you 
request my opinion upon the question whether the act of 
1890 is still in force so that regulations can be made and 
enforced under it. 

Although it does not clearly appear in the letter of the 
Surgeon-General that the question of adopting and enforc- 
ing regulations under the law of 1890 is pending in your 
Department, yet assuming that this is true and that the ques- 
tion which you propound has properly arisen in the adminis- 
tration of your Department, I am disposed to hold, after a 
careful consideration of the provisions of these two acta, 
that the general provisions of the act of 1893 do not repeal 
or supersede the special provisions of the act of 1890. 
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The act of 1893 does not expressly repeal the act of 1890. 
The general doctrine on the subject of repeal by implica- 
tion is thus stated in 4a parte Crow Dog (109 U. S., 556, 
570): 

‘** The general principle to be applied,’ said Bovill, C. J., 
in Thorpe v. Adams (L. R., 6; C. P., 135), ‘to the construction 
of acts of Parliament is that a general act is not to be con- 
strued to repeal a previous particular act, unless there is 
some express reference to the previous legislation on the 
subject, or unless there is a necessary inconsistency in the 
two acts standing together.’ ‘And the reason is,’ said Wood, 
V.C.,in Fitzgerald v. Champenys (30 L. J. N. S. Eq., 782; 
2 Johns. & Hem., 31-54), ‘that the legislature, having 
had its attention directed to a special subject, and having 
observed all the circumstances of the case and provided for 
them, does not intend by a general enactment afterwards to 
derogate from its own act when it makes no special men- 
tion of its intention so to do.’” 

The third section of the act of 1893 directs the Super- 
vising Surgeon-General of the Marine-Hospital Service to 
examine the quarantine regulations of all State and munici- 
pal boards of health and, under the direction of the Secre- 
tary of the Treasury, to cooperate with and aid State and 
municipal boards of health in the execution and enforce- 
ment of their rules and regulations, and those made by the 
Secretary of the Treasury, to prevent the introduction of 
contagious or infectious diseases into the United States from 
foreign countries and into one State or Territory or the 
District of Columbia from another State or Territory or the 
District of Columbia. All rules and regulations made by 
the Secretary shall operate uniformly, not discriminating 
against any port or place. At ports and places where there 
are no State or municipal regulations sufficient to prevent 
the introduction or spread of contagious or infectious dis- 
eases the Secretary of the Treasury is authorized to make 
such additional rules and regulations as may be necessary. 
Such rules and regulations shall be promulgated by the 
Secretary and enforced by the State and municipal authori- 
ties where they will undertake to do so; but if they fail or 
refuse to do so the President shall enforce them, and adopt 
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such measures as in his judgment shall be necessary to pre- 
vent the introduction or spread of such diseases, and may 
detail or appoint officers for that purpose. 

It will be observed that these provisions of the act of 1893 
under which the Federal authorities cooperate with the State 
and municipal authorities, and only adoy’ ind execute their 
own regulations where the State or municipal authorities 
fail or refuse to act, are general in their nature, applying to 
all contagious and infectious diseases, and designed to pre- 
vent their introduction as well as their spread. 

On the other hand the act of 1890 is special in its provi- 
sions. It authorizes the President to act without reference 
to State or municipal authorities in a certain contingency, 
namely, whenever it shall be made to appear to his satisfac- 
tion that ‘“‘cholera, yellow fever, smallpox, or plague exists 
in any State or Territory or in the District of Columbia, 
and that there is danger of the spread of such disease into 
other States, Territories, or the District of Columbia.” In 
such emergency summary power is given the President ‘‘to 
cause the Secretary of the Treasury to promulgate such 
rules and regulations as in his Judgment may be necessary 
to prevent the spread of such disease from one State or Ter- 
ritory into another, or from any State or Territory into the 
District of Columbia, or from the District of Columbia into 
any State or Territory, and to employ such inspectors and 
other persons as may be necessary to execute such regula- 
tions to prevent the spread of such disease.” 

It therefore appears to me that in the event the President 
is satisfied that cholera, yellow fever, smallpox, or plague 
exists in this country, and that it is necessary In order to 
prevent its spread to adopt and enforce certain rules and 
regulations, he still has authority, under the act of 1890, to 
do so. 


Respectfully, 
JOHN K. RICHARDS, 


Soliettor- General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 
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VOLUNTEER OFFICERS—APPOINTMENTS. 


Vacancies of regimental and company officers occurring in the organiza- 
tions from the several States and Territories after their muster into the 
Volunteer Army of the United States, under the act of April 22, 1898. 
should be filled on commissions issued by the governor of the States 
or Territories to which the organizations belong. 


DEPARTMENT OF JUSTICE, 
July 13, 1898. 


Sir: I have the honcr to acknowledge the receipt of your 
communication of July 7, submitting for my opinion certain 
provisions of the act of Congress, approved April 22, 1898, 
entitled ‘‘An act to provide for temporarily increasing the 
military establishment of the United States in time of war, 
and for other purposes.” You state that said act provides 
that each regiment of the Volunteer Army called into the 
United States service from the several States 
‘*shall have one surgeon, two assistant surgeons, and one 
chaplain, and that all the regimental and company officers 
shall be appointed by the governors of the States in which 
their respective organizations are raised;” 
and also that when certain organizations of the militia of any 
State specified in the act 
“shall enlist in the Volunteer Army in a body, as such, the 
officers in service with the militia organization thus enlisted 
may be appointed by the governors of the States and Terri- 
tories, and shall, when so appointed, be officers of corre- 
sponding grades in the same organization when it shall have 
been received into the service of the United States as a part 
of the volunteer army.” 

You further state that your Department has held that 
under this law all the regimental and company officers pro- 
vided for in the act should be commissioned by the gov- 
ernors of the several States and Territories, not only in 
respect to those appointed upon the original formation and 
muster into the United States service of such organizations, 
but to subsequent appointments to fill vacancies happening 
therein by casualties, resignations, promotions, ete. 

The correctness of this interpretation of the law by your 
Department having been questioned, my opinion ts asked as 
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to whether vacancies of commissioned officers occurring in 
these volunteer organizations, after their muster into the 
United States service, should be filled by persons commis- 
sioned by the governors of the States and Territories to 
which the organizations may belong, or whether such vacan- 
cies should be filled by persons commissioned by the 
President of the United States. 

In my opinion the view of the law taken by your Depart- 
ment upon this subject is correct. Nowhere in the act of 
Congress referred to is any language used indicating that any 
distinction whatever in the method of the appointment of 
commissioned officers is to be made between those first 
appointed and commissioned and those who may be subse- 
quently appointed to fill vacancies happening after the mus- 
ter of the regiment into the service of the United States. 
The act plainly says that all the regimental and company 
officers shall be appointed by the governors of the States in 
which their respective organizations are raised. This lan- 
guage is as efficient to include appointments to fill vacancies 
as appointments for the original organization of the regi- 
ment. No reason is suggested for the application of a dif- 
ferent rule, nor does any occur to me. There appears to be 
a very clear purpose running through the whole act to allow 
regiments of the Volunteer Army to be contributed by the 
respective States en masse and when so contributed they are 
credited to the quota of the States designated under the call 
of the President for volunteers, and while upon being mus- 
tered in they become subject to the military laws of the 
United States, they retain the name of the State by which they 
were contributed, and are supposed to bear a direct and 
special relation to such State to an extent which justifies, in 
the opinion of Congress, the appointment of the commis- 
sioned officers by the governor. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF WAR. 
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DRAWBACK—IMPORTED LEAD. 


The drawback under section 25 of the act of October 1, 1890, is measured 
by the duties paid on the imported materials used in the manufacture 
of the exported articles and not by the imported materials found in 
such articles. 

The proviso of this section requires only that the imported materials 
‘‘shall so appear in the completed articles that the quantity or measure 
thereof may be ascertained.’’ 

It does not prescribe how they shall appear, except that they shall so 
appear that the quantity and measure thereof may be ascertained. 

Ascertainment of quantity and measure is an act of the mind, and the 
required appearance is therefore not a visual, but a mental presenta- 
tion. 

In order that there may be a recovery of drawback under this proviso, 
where the article exported is made in part from domestic materials, 
the imported materials shall so appear in the completed article—that 
is, be shown to the satisfaction of the customs officers to exist in the 
completed article—that the quantity or measure thereof may be ascer- 
tained. 

Satisfactory proof having been presented to the customs officers that a 
certain amount of imported lead had been used in the manufacture of 
pig lead, an inspection or analysis of the pig lead must show that the 
imported lead, after allowing for wastage, is present in the pig lead to 
be exported, on which drawback is claimed. 

All the facts necessary having been established to identify the imported 
materials used, to ascertain the quantity thereof, and to compute the 
duties paid thereon, and it being satisfactorily shown that the imported 
materials so appear in the exported product that the quantity or 
measure thereof may be ascertained, a drawback is allowable. 


DEPARTMENT OF JUSTICE, 
July 13, 1898. 

Sre: You have submitted to this Department a claim of 
The Consolidated Kansas City Smelting and Refining Com- 
pany for drawback on certain exportations of imported lead, © 
smelted, refined, and exported in the years 1893 and 1894, 
and request my opinion upon the question whether such 
drawback may be legally allowed. The determination of 
this question demands a reconsideration of the opinion given 
by this Department on December 28, 1894 (21 Opin., 110), in 
which it was held that a similar claim was excluded by a 
proviso in section 25 of the act of October 1, 1890. 

The general facts of the case are sufficiently stated in the 
opinion mentioned. In addition, the communication from 


a 
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your Department, dated March 26, 1897, contains the fol- 
lowing: 

‘*Upon an examination of the records in the case, the state- 
ments contained in the affidavit made by the president of said 
company (The Consolidated Kansas City Smelting and Refin- 
ing Company), under date of the 19th of January, 1897, are 
found to be accurate. This affidavit contains all the facts 
necessary to identify the materials used, to ascertain the 
quantity thereof, and to compute the duties paid thereon.” 

The proviso of section 25 of the McKinley Act, which was 
held sufficient to exclude this claim, reads: 

‘* Provided, That when the articles exported are made in 
part from domestic materials, the imported materials, or the 
parts of the articles made from such materials, shall so appear 
in the completed articles that the quantity or measure thereof 
may be ascertained.” 

After calling attention to this proviso, it is stated in the 
opinion of December 28, 1894, that the Secretary of the Treas- 
ury assumes ‘‘that the proviso forbids the allowance of a 
drawback except in cases where the article manufactured or 
produced can be so separated chemically or mechanically into 
its component materials that the relative proportions of each 
material may be ascertained without reference to past books 
of account;” and then, without other reason than that the sec- 
tion is intended, in the opinion of the writer, to apply only to 
cases where an article is made of two or more different mate- 
rials, the alleged assumption of the Secretary is approved. 

Prior to the passage of the McKinlev law drawbacks were 
only allowed on articles ‘‘ wholly manufactured of materials 
imported,” under the provisions of the Revised Statutes, sec- 
tion 3019, which reads as follows: 

‘* There shall be allowed on all articles wholly manufactured 
of materials imported, on which duties have been paid when 
exported, a drawback equal in amount to the duty paid on 
such materials, and no more, to be ascertained under such 
regulations as shall be prescribed by the Secretary of the 
Treasury. Ten per centum on the amount of all drawbacks 
so allowed shall, however, be retained for the use of the 
United States by the collectors paying such drawbacks 
respectively.” 
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The purpose of this provision for drawback is well stated 
by Mr. Justice Brown in the recent opinion in 7idewater Oul 
Companu v. United States (171 U. S., pp. 210, 216): 

‘*The object of the section was evidently not only to build , 
up an export trade, but to encourage manufactures in this 
country, where such manufactures are intended for exporta- 
tion, by granting a rebate of duties upon the raw or prepared 
materials imported, and thus enabling the manufacturer to 
compete in foreign markets with the same articles manufac- 
tured in other countries.” 

In order further to promote this policy of encouraging 
our home manufactures and extending our export trade, the 
right to drawback was, by the McKinley Act, broadened so 
as to include all imported materials, on which duty was paid, 
used in the manufacture of articles produced in this coun- 
try and exported for sale abroad, whether such articles 
should be manufactured wholly of imported materials or 
partly of domestic. In view of this change, from a policy 
excluding domestic materials to one permitting their use, 
it may fairly be inferred that Congress intended to encour- 
age the use by our manufacturers of domestic in connection 
with imported materials, thus promoting the home indus- 
tries which produce such domestic materials. This evident 
object of the law should not be forgotten in construing it. 

Coming now to such construction, section 25 begins with 
the following broad and clear provision: 

‘*That where imported materials on which duties have 
been paid are used in the manufacture of articles manufac- 
tured or produced in the United States there shall be allowed 
on the exportation of such articles a drawback equal in 
amount to the duties paid on the materials used, less one per 
centum of such duties.” 

It is to be observed that, under this provision, the draw- 
back is measured by the duties paid on the imported mate- 
rials wsed in the manufacture of the exported articles and 
not by the imported materials found in such article. In 
every process of manufacture there is a waste of material. 
The drawback being for the materials wsed, an allowance 
is made by the Government for such wastage or loss in man- 
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ufacture. It is obvious, therefore, that the imported mate. 
rials used and the amount of the duties paid thereon can 
only be ascertained by a reference tothe records. No sepa- 
_ ration of the completed article into its component materials, 
whether by chemical analysis or mechanical disintegration, 
will show the amount of materials used or the duties paid 
on such materials. 

It appears to me that this fundamental fact lying at the 
basis of the drawback system, namely, that the duties re- 
funded are those which have been paid upon imported mate- 
rials used in the production of an article manufactured in 
this country and subsequently exported, is lost sight of in the 
opinion under consideration. The manufacturer is induced 
to pay the duties on imported materials by the assurance, 
given by the Government, that if he uses these materials in 
manufacturing articles for export, thus giving additional 
employment to capital and labor at home, and extending our 
export trade abroad, the duties so paid will be refunded 
upon proper proof of these facts being made to the customs 
officers. 

That the drawback is not limited by the imported material 
found in the completed article appears further from the clos- 
ing proviso in section 25, which reads: 

‘*That the imported materials used in the manufacture or 
production of articles entitled to drawback of customs duties 
when exported shall in all cases, where drawback of duties 
paid on such materials is claimed, be identified, the quan- 
tity of such materials used and the amount of duties paid 
thereon shall be ascertained, the facts of the manufacture or 
production of such articles in the United States and their 
exportation therefrom shall be determined, and the drawback 
due thereon shall be paid * * * under such regulations 
as the Secretary of the Treasury shall prescribe.” 

The proviso upon which the opinion under consideration 
turns requires ‘tthat when the articles exported are made 
in part from domestic materials the imported materials 
* * * shall so appear in the completed articles that the 
quantity or measure thereof may be ascertained.” The 
opinion takes it for granted that the words ‘‘shall so appear 
in the completed articles” refer to an appearance in tangible 
form, after a separation, chemical or mechanical, of the 
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completed article into its component materials. It takes it 
for granted that the quantity must be ascertained by an 
analysis, ‘‘ without reference to past books of account.” But 
is not this mere assumption? All the proviso requires is 
that the imported materials shall so appear in the completed 
articles that the quantity or measure thereof may be ascer- 
tained. The proviso does not prescribe in what way ascer- 
tained. It does not prescribe how they shall appear, except 
that they shall so appear that the quantity or measure thereof 
may be ascertained. The ascertainment of the quantity or 
measure is an act of the mind. The appearance is therefore 
not a visual but a mental presentation. The words ‘‘ap- 
pear” and ‘‘ appearing” are well known to legal phraseology. 
The fact is required to appear, or be made to appear, not to 
the eye, but to the mind. 

‘*The word ‘appear’ or ‘appearing’ is one of frequent use 
in judicial proceedings (and is sometimes used in statutes 
referring to them) as meaning clear to the comprehension 
when applied to matters of opinion or reason, and satisfac- 
torily or legally known or made known when used in refer- 
ence to facts or evidence.” (Gorham v. Luckett, 6 B. Mon- 
roe, 146, 165.) : 

The meaning of this proviso, therefore, is, that where the 
article exported is made in part from domestic materials the 
imported materials shall so appear in the completed article— 
that is, be shown to the satisfaction of the customs officers 
to exist in the completed article—that the quantity or meas- 
ure thereof may be ascertained. 

What material is domestic and what imported can only 
appear or be shown to the customs officers by a reference 
to the records, or by an inspection of the process of manu- 
facture. In the present case it 1s conceded that the imported 
materials used have been identified and distinguished from 
the domestic materials used. Taking these facts, together 
with the allowance for wastage regularly made by your 
Department, and the lead derived from the imported ore 
does so appear in the exported pig lead that the quantity or 
measure thereof may be ascertained. The proviso only 
deals with the ascertainment of the quantity or measure of 
the imported material existing in the completed article. It 
has nothing to do with the ¢dentification of the imported 
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materials. The imported materials used in manufacturing 
articles must be identified by extrinsic evidence. After the 
imported materials have been identified, then the proviso 
simply requires that such imported materials thus identified 
must so appear in the completed article that the quantity or 
measure thereof can be ascertained. The nature of the 
appearance, the sufficiency of the proof to be presented in 
order to comply with the requirements of the proviso, is of 
course for the customs officers to determine. 

In the opinion under consideration it was held that under 
the proviso in question the imported materials must be 
capable of identification by an analysis; that is, that the 
imported material must be of a distinct kind, so that the dis- 
integration of the article would distinguish the imported 
from the domestic material. The identification of the im- 
ported materials is, however, covered by the concluding 
proviso of the section, which requires ‘‘that the imported 
materials used * * *_ shall in all cases where drawback 
of duties paid on such materials is claimed, be identitied, etc.” 
The imported materials used having been identified by docu- 
mentary evidence under this proviso, the first proviso simply 
requires that such imported materials thus used shall so 
appear in the completed article that the quantity or measure 
thereof may be ascertained. In other words, satisfactory 
proof having been presented to the customs officers that so 
many pounds of imported lead have been used in the manu- 
facture of pig lead, an inspection or analysis of the pig lead 
must show that the imported lead, after allowing wastage, 
is present in the pig lead to be exported on which drawback 
is claimed. This serves as a check, a method for verification 
only. 

In identifying imported materials used in manufacturing 
articles subsequently exported it has long been the policy of 
your Department to require and accept extrinsic evidence, 
documentary proof, verified, if necessary, by official inspec- 
tion. ‘Thus, in case of steel rails exported, the imported 
materials used upon which drawhack is allowed, are required 
to ** be verified by an official inspection of the company’s 
records of manufacture” (Syn., 13937); on solder composed 
of lead and pig tin used in making oil cans, ‘‘the actual 
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quantity of the metals so used in each month shall be shown 
by a sworn statement of the company’s superintendent” 
(Syn., 14273); on the ‘‘alcohol actually consumed in the 
preparation of the several extracts, including necessary 
wastage, and not of the alcohol contained in the exported 
fluids,” ‘‘ verified by reference to the formule” (Syn., 
13641); on refined butter, made of salt, glucose, and im- 
ported grease, ‘‘the exact quantity” to be ‘‘shown in the 
manufacturer’s statement on each export entry” (Syn., 
14578); and on dynamite, ‘*the quantity of such glycerin 
shall be determined by allowing 47.4 pounds of the same for 
each 100 pounds of nitroglycerin contained in the exported 
articles” (Syn., 14475). 

It appears from the statement*submitted that before 
engaging in the business of thus smelting imported along 
with domestic ore, with a view to export the retined metal 
and claim the drawback on the imported material used 
therein, The Consolidated Kansas City Smelting and Re- 
fining Company submitted its proposed plan of operation 
to your Department. This plan was at least impliedly 
approved, and the company proceeded with its operations, and 
made large importations of lead ore from Mexico, paying 
considerable sums as duties thereon, upon the understanding 
that the amounts thus paid would be refunded on the exporta- 
tion of the refined lead. Three different drawback claims 
arising under these circumstances were allowed and paid 
by the Government before the present claim accrued. It 
being conceded that all the facts necessary to identify the 
imported materials used, to ascertain the quantity thereof, 
and to compute the duties paid thereon have been estab- 
lished, and that it is satisfactorily shown in the manner 
heretofore indicated that the imported materials so appear 
in the exported product that the quantity or measure thereof 
may be ascertained, it is my opinion that no provision of 
law forbids the allowance of the drawback claimed. 

Respectfully, 
JOHN K. RICHARDS, 


Solicitor- General. 


JOHN W. GRIGGS, 
The SECRETARY OF THE TREASURY. 


Approved. 


118 ALASKA—INTOXICATING LIQUORS. 


ALASKA—INTOXICATING LIQUORS. 


The sale of liquors on board of American vessels in Alaskan waters is - 
forbidden except upon permit obtained according to law from the 
customs officials. 

Such sales on British vessels may be prohibited under Treasury regu- 
lations. | 

DEPARTMENT OF JUSTICE, 
July 14, 1898. 

' Str: I have the honor to acknowledge the receipt of your 

communication of July 7, with its inclosures, in which you 

raise the question whether passenger vessels sailing from the 

United States to Alaska can sell liquor while in Alaskan 

waters to passengers on board, and you request my opinion 

whether such sale on board these vessels is a violation of 
law and regulations. 

Under the provisions of law and executive regulations 
framed thereupon, to which you refer me, it is clear that it is 
unlawful to import into or sell in the district of Alaska, or 
within its territorial waters, intoxicating Hquors except for 
medicinal, scientific, mechanical, or sacramental purposes, 
and that for shipment from the United States for the per- 
mitted uses, a permit of the proper customs official must 
first be obtained; and that to obtain clearance for a vessel 
departing from the United States for the Territory of 
Alaska, having on board intoxicating liquors, a special mani- 
fest of the liquors must be given at the port of departure, 
satisfying the collector there that the said liquors are 
intended for the exempted purposes or are covered by bonds 
taken in accordance with law. 

In view of these plain and comprehensive provisions, I 
am clearly of the opinion that the sale of liquors on board 
steamers while in Alaskan waters is a violation of law and 
regulations. I may add that the hardship to which you 
refer, caused by the fact that British vessels in Alaskan 
waters appear to enjoy the privilege of furnishing liquor to 
passengers, which is denied our vessels, may be removed by 
the adoption and enforcement of additional Treasury regu- 
lations prohibiting such sale on any vessels, and subjecting 
the same to the proper customs supervision and control. 
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In accordance with your request, I return the opinion of 
the Solicitor of the Treasury which you inclosed. 
Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


DRAW BACK—LEAD. 


A drawback may be allowed of the duties paid on imported lead, refined, 
in a bonded warehouse, subsequently withdrawn therefrom on pay- 
ment of duties, for domestic consumption, as provided in section 29 of 
the act of July 24, 1897, upon the exportation of articles manufactured 
wholly from such lead under the provision of section 30 of said act. 

Section 29 of this act, providing that the refined metal: set aside each day 
shall be treated thereafter as imported metal, conclusively distinguishes 
the product of the foreign from that of the domestic ore, and identi- 
fies the lead set aside as imported lead. 


DEPARTMENT OF JUSTICE, 
July 14, 1898. 

Srr: In your communication of October 18, 1897, with 
respect to the application of The Selby Smelting and Lead 
Company, of San Francisco, for drawback, you request my 
opinion whether a drawback of the duties paid on imported 
lead refined in a bonded establishment and subsequently 
withdrawn therefrom, on payment of duties, for domestic 
consumption, as provided in section 29 of the act of July 24, 
1897, may be allowed upon the exportation of articles manu- 
factured wholly from such lead, under the provisions of sec- 
tion 30 of the same act. 

Section 29, regulating bonded smelters, provides that im- 
ported ores or metals in any crude form may be smelted or 
refined therein, without payment of duties, ‘‘together with 
other metals of home or foreign production.” Then follows 
this proviso, evidently designed to meet the case of the same 
metal being present in the foreign and domestic ores com- 
bined in smelting: 

** Prowded, That each day a quantity of refined metal equal 
to ninety per centum of the amount of imported metal 
smelted or refined that day shall be set aside.” 

The refined metal thus set aside may be exported without 
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payment of duties, or withdrawn for domestic consumption, 
upon entry and payment of duties. The section contains a 
special provision with respect to lead ores, requiring the 
refined metal set aside to be ‘‘reexported or the regular 
duties paid thereon within six months from the date of the 
receipt of the ore.” 

The ore imported by the applicant was a fluxing ore, com- 
posed largely of lead, and was smelted, as the process re- 
quired, along with a domestic refractory ore, containing, 
incidentally, a small percentage of lead. A small quantity 
of domestic lead therefore entered into the refined lead pro- 
duced. The statute foresaw this result, and provided a 
method of separating the product, and distinguishing and 
identifying for customs purposes the lead produced from the 
imported ore, which, in contemplation of law, should be 
deemed and treated thereafter as imported metal. Accord- 
ingly, each day, under the regulations of your Department, 
a quantity of refined lead, equal to 90 per centum of the 
imported lead smelted and refined that day was set aside, to 
be exported without payment of duties, or withdrawn for 
domestic consumption, upon entry and upon payment of 
duties, as imported lead. . 

Section 30, of the same act, relating to drawbacks, pro- 
vides: 

‘* That where imported materials on which duties have 
been paid are used in the manufacture of articles manufac- 
tured or produced in the United States, there shall be 
allowed on the exportation of such articles a drawback equal 
in amount to the duties paid on the materials used, less one 
per centum of such duties: Provided, That when the arti- 
cles exported are made in part from domestic materials, the 
imported materials, or the parts of the articles made from 
such materials, shall so appear in the completed articles that 
the quantity or measure thereof may be ascertained.” 

Relying upon this provision for drawback, The Selby 
Smelting and Lead Company withdrew the refined lead set 
aside as imported metal, and paid the duties thereon, and 
used it in the manufacture of articles for exportation. These 
articles were manufactured wholly out of this lead, and the 
company submits that the foregoing proviso of the draw- 
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back section, which was held in the Attorney-General’s 
opinion of December 28, 1894, sufficient to forbid the allow- 
ance of a drawback in a case somewhat resembling this, does 
not apply, since no domestic material was used in manufac- 
turing the articles exported. 

On the other hand, some domestic lead did enter into the . 
product of the smelter, and since a chemical analysis will 
not distinguish the imported from the domestic lead in the 
pig, it is suggested that the proviso does operate to forbid 
the allowance of the drawback because, under the holding 
of this Department in the opinion mentioned, the imported 
lead does not so appear in the articles exported that the 
quantity or measure thereof can be ascertained. 

But when the Government selected and set aside a specific 
quantity of the refined metal, to be deemed and treated 
thereafter as imported metal, it conclusively distinguished 
the product of the foreign from that of the domestic ore, 
and identified the metal set aside as imported lead. From 
that time on, in contemplation of law, and by the action of 
the Government, the refined lead set aside became and was 
imported lead, and this lead, when withdrawn on payment 
of duties and used in the manufacture of articles for expor- 
tation, became and was imported material on which duties 
had been paid. The Government is estopped, by its own 
conduct, from claiming this lead to be other than the imported 
lead which it set aside and upon which it collected duties. 

These considerations are sufficient to decide the question 
you submit in favor of the allowance of the claim of The 
Selby Smelting and Lead Company for drawback, and 
relieve me of the necessity of discussing the validity of the 
objections to its allowance, based upon the opinion of Decem- 
ber 28, 1894. For a discussion of those objections, I have 
the honor to refer you to my opinion of the 13th instant, upon 
an analogous question. 

Respectfully, 
JOHN K. RICHARDS, 
Solicrtor- General. 
Approved. 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 
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IMMIGRANTS—CONTAGIOUS DISEASES. 


Alien immigrants pronounced by competent authority under the act of 
March 3, 1891, to be suffering from a loathsome or dangerous contagious 
disease are not entitled to enter the United States. 

Entrance by land, as well as landing from a vessel, is forbidden by the 
act. ’ 

Transportation companies conducting the business of transportation, 
either by land or by water, are included within the term ‘‘ person,’’ as 
used in section 6 of this act, and are accordingly liable to the penalties 
prescribed therein. 

The officers or servants of a corporation responsible for or actually engaged 
in breach of the immigration laws under the act of 1891 are liable to 
the penalty imposed by section 6, in addition to which the corporation 
itself is liable for such violations. 

A corporation is liable for the acts of its officers, agents, or servants done 
by its authority, and for every wrong it commits, or for quasi-criminal 
acts, and in such case the doctrine of wlira vires has no application. 


DEPARTMENT OF JUSTICE, 
July 15, 1898. — 

Str: I have the honor to acknowledge the receipt of your 
communication of June 8, in which you submit a copy of 
section 6 of the act of March 3, 1891, for my consideration 
and the expression of my views as to whether the repeated 
endeavor on the part of transportation companies to bring 
into the United States aliens afflicted with a disease pro- 
nounced to be ‘“‘loathsome or dangerous contagious” is 
within the meaning of said section, so as to make such com- 
panies liable to the penalties prescribed thereby. It is 
fairly to be presumed, from the tenor of your request, that 
you have submitted a class of cases actually and constantly 
arising in the administration of your Department. I may 
therefore proceed to the consideration of the question on 
its merits. 

‘*Persons suffering from a loathsome or dangerous con- 
tagious disease” are specifically mentioned in section 1 of 
the act of March 3, 1891 (26 Stat., 1084), among the classes 
of persons excluded by that act. Section 8 of the act pro- 
vides for a medical examination of alien immigrants upon 
arrival by water within the United States for the purpose 
of determining their physical or mental condition and status 
under the act, and it is specifically provided that decisions 
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by the inspection officers and their assistants touching the 
right of any alien to land, when adverse to such right, shall 
be final, subject to appeal to the Superintendent of Immigra- 
tion and to review by the Secretary of the Treasury. The 
force and consequence of this examination are extended to 
alien immigrants arriving by land under the provisions of 
section 8 and the regulations of the Secretary of the Treasury 
prescribed in accordance therewith. It therefore follows 
that alien immigrants pronounced by competent authority 
under the act to be suffering from a ‘‘ loathsome or danger- 
ous contagious disease” are not entitled to enter the United 
States, and although the language of the act specifies more 
frequently ‘‘transportation by vessel” as the means of 
admission contemplated, other provisions (e. g., section 1, 
‘shall be excluded from admission into the United States;” 
section 6, ‘any person who shall bring into or land in the 
United States, by vessel or otherwise’) plainly indicate that 
entrance by land, as well as landing from a vessel, is forbid- 
den; and the instructions of the Treasury Department (Im- 
migration Laws and Regulations, 1895; rule 7, Treasury 
Department circular No. 107, July 24, 1897; circular No. 
140, Sept. 3, 1897) are couched in such terms, referring to 
the agency by which the alien is brought and to the fron- 
tiers at which officials are charged with the execution of the 
laws, as to lead to the same conclusion. 

Section 6 of the said act provides ‘‘that any person who 
shall bring into or land in the United States, by vessel or 
otherwise, or who shall aid to bring into or land in the 
United States, by vessel or otherwise, any alien not lawfully 
entitled to enter the United States shall be deemed guilty 
of a misdemeanor, and shall on conviction be punished by 
a fine not exceeding one thousand dollars, or by imprison- 
ment for aterm not exceeding one year, or by both such 
fine and imprisonment.” 

The question, therefore, is whether a transportation com- 
pany conducting the business of transportation either by 
land or water is included within the term ‘‘ person” as used 
in section 6 of the act in question, so as to make such a com- 
pany liable to the penalties prescribed thereby. 

Section 4 of the act forbids ‘‘a steamship or transportation 
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company or owners of vessels to solicit immigration, except 
by ordinary advertisement,” and previous cognate acts 
specify, relative to violations of the respective provisions, 
the ‘‘owners, master, or consignees,” ** person, partnership, 
company, or corporation,” for whose acts or defaults the 
vessel is liable to forfeiture. (Sec. 5, act of Mar. 3, 1875, 
18 Stat., 477; secs. 3 and 4, act of Feb. 24, 1885, 23 Stat., 
329.) 

There can be no doubt, from the plain language of sec- 
tion 6 of the act of 1891, and from the provisions referred 
to, and other provisions of the various acts relating to immi- 
gration, that it was the clear intention of Congress to sub- 
ject transportation companies and other corporations to the 
inhibition and penalties of this legislation. To hold other- 
wise would be to ignore its language and nullify its mean- 
ing and purpose. The mere fact that a corporation is not, 
in the ordinary use of the term, a ‘* person,” and can not be 
subjected to imprisonment, does not constitute a reason why 
it may not suffer the appropriate portion of the punishment 
prescribed by section 6 and why said section can not prac- 
tically be enforced against It. 

It is not necessary to multipiy authorities on the prin- 
ciples involved. It is well established that a corporation is 
a ‘‘person” or *‘citizen” for many purposes. (Radway Co. 
vy. Mackay, 127 U. S., 205; Railway Co. v. Gibbs, 142 U. S., 
386; 15 Op., 230; 20 Op., 161; St. Louzs vy. Ferry Co., 11 
Wall., £23; Wewlor v. Dow, 94 U.S., 444; Onited States and 
Stoue Nation vy. Transportation Co., 154 U. S., 686.) And 
a corporation is a ‘‘claimant” under the authority in the 
statutes allowing an order of the Court of Claims ‘‘direct- 
ing any claimant * * * to appear * * * and be 
examined.” (The Atchison Railroad Motion, 15 Ct. Cls., 1.) 
A corporation is not only liable to civil suit in contract and 
liable ccezdzter for torts committed, but it is generally liable 
for every wrong it commits and for all violations of the law, 
and is subject to proceedings therefor, criminal or quasi- 
criminal in their nature. 

Section 1 of the Revised Statutes enacts that in determin- 
ing the meaning thereof or of any act or resolution of Con- 
gress passed subsequent to the revision, the word ** person” 
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may extend and be applied to partnerships and corporations 
unless the context shows that such words are to be used ina 
more limited sense. Certain acts defining and punishing 
offenses are specially directed against corporations; for 
instance, the immigration act of 1885 (23 Stat., 332) makes 
it unlawful for any corporation to prepay the transportation 
of analien. The violation of this act is an offense, if not a 
crime, and the proceeding upon it to enforce the penalty 
laid down is quasi criminal in its nature. The act of July 
29, 1892 (27 Stat., 325), revokes the licenses of certain for- 
eign corporations doing business in the District of Columbia 
who fail to publish certain statements; and the act of August 
13, 1894, (28 Stat., 279), relative to stipulations, etc., of cer- 
tain surety corporations, provides for the forfeiture of a 
penalty to the United States for violations of the act. And 
certain portions of the war-revenue act of 1898, and the 
penalties therein denounced, are specially aimed at corpora- 
tions. The act of January 22, 1894 (28 Stat., 28), directed 
against the false branding of armor plates, suggests the same 
question that we have here. That act and other legislation 
similar to the act before us necessarily contemplate that 
some one else than w# subordinate servant or mere laborer of 
the corporation offending shall be reached and punished, 
and not only the responsible officer but the corporation 
itself. Under the antitrust act of July 2, 1890, it is provided 
that the word ‘‘ person” as used in the act shall be deemed 
to include corporations, and it is held (In re Greene, 32 
Fed. Rep., 104, 119) that a corporation offending against 
this act can readily be reached and prosecuted by the Goy- 
ernment, either civilly or criminally, for what it may have 
done in contravention of the law. In view of the general 
rulings as to the effect of the word *‘ person” it is not neces- 
sary that the word ‘‘ person” should be specifically applied, 
as in the antitrust act, to a corporation in order to subject 
the corporation to the rule just stated. 

A corporation is liable for the acts of its officers, agents, 
or servants done by its authority and for every wrong it 
commits, and in such cases the doctrine of wtra ares has no 
application (Ztadway Co. v. Quigley, 21 How., 202; Bank v. 
Graham, 100 U.S., 699; Radway Co. v. Harris, 122 U.S., 
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597); and so as to quasi criminal acts of the corporation offi- 
cers or servants (Salt Lake City v. Hollister, 118 U.S., 256). 

If a corporation or ‘‘transportation company” is not 
included in the term or description ‘‘ person” in section 6, 
then while the officers, agents, or servants of the corpora- 
tion transgressing the law may be reached and punished 
and the corporation be indirectly controlled by the act in 
that way, nevertheless the employing company, the real and 
responsible offender, would escape, ignoring the provisions 
of the law, and setting aside the plain intent of Congress 
with impunity. To hold otherwise would be practically to 
destroy the operation of the act. Because as part of the 
statutory punishment the offender is liable to imprisonment 
does not make any real difference, or invalidate the penalty 
which may be imposed upon the corporation itself. 

In 15 Opinions, 230, it was held that various provisions of 
internal-revenue laws show that a penalty for the enforce- 
ment of the tax on distilled spirits, prescribing imprison- 
ment as part of the punishment imposed, can not be regarded 
as incompatible with a clearly expressed intent to make vari- 
ous provisions of the law relating to distilling applicable to 
corporations as well as to individuals. Practically, I see no 
reason why the fine alone should not be imposed upon the 
indictment and conviction of the corporation itself (either 
under ordinary criminal forms or by a proceeding analogous 
toa suit for the enforcement of a penalty), and both the 
fine and imprisonment, or either, in the discretion of the 
court, upon the indictment and conviction of the officer or 
employee of the corporation. The court may use its discre- 
tion generally in such a case, and impose either the fine or 
imprisonment, or both. Sometimes the court’s discretion 
in the matter is specifically recognized (act of February 8, 
1892, 29 Stat., 512), but it is to be implied as part of the 
court’s sound discretion in exercising its Judicial functions, 
unless the law provides otherwise. (Ex parte Jackson, 96 
U.S., 727, 737.) 

I may suggest here that the case of Mergenthaler Linotype 
Company v. Ridder (65 Fed. Rep., 853) is authority for the 
theory that the directors and officers of corporations may be 
enjoined by the court from further violations of law. 
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I conclude that corporation officers or servants responsi- 
ble for or actually engaged in breach of the immigration 
laws under the act of 1891 are liable to the fine and imprison- 
ment imposed by section 6, and the corporation itself is 
liable to a fine in the case of any and each alien brought into 
or landed in the United States, by vessel or otherwise, who 
is not entitled to enter, and I therefore answer the question 
submitted for my consideration by stating that the repeated 
endeavor on the part of transportation companies to bring 
into the United States aliens afflicted with a disease pro- 
nounced to be ‘‘loathsome or dangerous contagious” is 
embraced within the meaning of section 6 of the act of 
March 31, 1891, so as to make such companies liable in the 
way herein indicated to the penalties prescribed thereby. 


Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


DRAW BACK—SUGAR. 


It being possible to ascertain the quantity or measure of sugar used in 
canning fruit for export, the drawback on such sugar under section 30 
of the act of July 24, 1897, should be restored. 


DEPARTMENT OF JUSTICE, 
July 15, 1898. 

Sm:: In your communication of the 11tb ultimo you state 
that in August, 1896, the practice which had theretofore 
existed of allowing drawback on imported sugar used in 
canning fruit for export was discontinued for the reason 
that all natural ripe fruits contain some cane sugar, and that 
the cane sugar present from the fruit itself can by no means 
be distinguished from the imported cane sugar added in the 
canning process; consequently, the imported sugar contained 
in the exported article can not be ascertained in the manner 
required by the first proviso of the drawback law—now sec- 
tion 30 of the act of July 24, 1897—as construed in the 
Attorney-General’s opinion of December 28, 1894. 

The proviso referred to requires that when an article 
exported is made in part from domestic material, the im- 
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ported material shall so appear in the completed article that 
the quantity or measure thereof may be ascertained, and in 
the opinion of December 28, 1894, it was held that this pro- 
viso forbids the allowance of a drawback except in cases ~ 
where the article manufactured or produced can be so sepa- 
rated, chemically or mechanically, into its component mate- 
rials, that the relative proportions of each material may be 
ascertained without reference to past books of account. 

The application for an allowance of this drawhack is now 
renewed on the ground that it is practicable to determine 
the quantity of foreign cane sugar in the exported canned 
fruit by ascertaining, through an analysis, the total quantity 
of cane sugar present in the canned fruit and then deduct- 
ing the quantity of cane sugar shown by the records or 
ascertained through analysis to be derived from the fruit 
itself. Assuming that the quantity of imported sugar pres- 
ent in the fruit canned for exportation can be ascertained, 
in the manner indicated, you request my opinion upon the 
question whether the drawback applied for may be allowed. 

Ina later communication, dated the first instant, you trans- 
mit for my consideration a report from the customs auditor 
at San Francisco, setting forth the method followed in the 
ascertainment of the quantity of imported sugar used in the 
process of canning. I quote from this report: 

‘* As the law provides for drawback equal in amount to the 
duties paid on the materials used, less 1 per centum, the 
matter is herein considered for the purpose of arriving at a 
rule to ascertain the quantity of sugar used. 

‘* There is no difficulty in deducing the rule. 

**(1) A customs officer may inspect or supervise the can- 
ning process, and take note of quantity of sugar added in 
putting up a certain number of cans of a given variety of 
fruit. The number of pounds of sugar so added, divided 
by the number of cans filled, will be the weight of sugar, 
per can, actually added. 

**(2) Samples of such pack, taken then and there, may be 
analyzed by the Government chemist, for the purpose of 
showing quantity of sugar ascertained by analysis. 

**(3) The result thus obtained by analysis may be compared 
with quantity of sugar actually added, as demonstrated by 
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customs supervision outlined above, for the purpose of 
determining the quantity of sugar allowable for drawback. 

** For illustration: 

‘*(a) Suppose the customs officer finds, by actual inspec 
tion, that 10,000 pounds of sugar is used in putting up 20,000 
cans of apricots; the sugar added per can would be & ounces. 

‘*(6) Suppose that the Government chemist finds by anal- 
ysis 7 ounces of cane sugar from all sources in sample taken 
at time of canning; 

**(c) Then it is a matter of clear demonstration that the 
proper allowance for drawback (on canned apricots) would 
be the quantity of sugar shown by analysis (7 ounces), plus 
one-seventh of itself, which equals 8 ounces, the quantity 
added in the canning process.” 

% *% % * * * % 

‘The first proviso of section 30 requires that when the 
exported article is made in part from domestic materials, 
the imported materials shall so appear in the completed 
article that the quantity thereof may be ascertained. 

‘*In the example illustrated the domestic material is apri- 
cots; the imported material is cane sugar. Does the im- 
ported material so appear in the completed article that the 
quantity thereof (used in the manufacture) may be ascer- 
tained ? 

‘Investigation at time of canning demonstrated that » 
ounces of imported cane sugar were used per can; analysis 
shows presence of 7 ounces of cane sugar. 

‘*From this point the rule for ascertainment of quantity of 
imported cane sugar used is one of mathematics, pure and 
simple. The quantity to be ascertained is known to be 8 
ounces, while the base for said known result is 7 ounces. 
Said base is the quantity of cane sugar shown by analysis to 
be present in the exported article, and it is immaterial to 
mathematics what may be the source of said cane sugar.” 

It appears from your statement that it is possible, by 
analysis, to ascertain the quantity of cane sugar in the canned 
fruit. Deducting the known quantity of cane sugar derived 
from the fruit itself, you have the quantity of the imported 
material in the exported article. It further appears in the 
report I have so liberally quoted from that a method exists 
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for ascertaining, by a chemical analysis of the exported 
article, the quantity of imported material used in its manu- 
facture. 

In view of these facts and for the reasons stated in my 
opinion of the 13th instant, I am clearly of the opinion that 
the imported sugar does so appear in the exported canned 
fruit that the quantity or measure thereof may be ascer- 
tained, and therefore that the drawback on such sugar ought 
to be restored. 

Respectfully, 
JOHN K. RICHARDS, 
Solrcetor- General. 
Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


CHINESE TRADERS. 


Chinese persons known as traders are not entitled to admission to the 
United States for the first time upon presenting a certificate in accord- 
ance with the requirements of the act of July 5, 1884. 

Chinese applicants for admission to the United States should comply 
strictly with the requirements as to certificates. 

The true theory of the Federal law is not that all Chinese persons may 
enter this country who are not forbidden, but that only those are 
entitled to enter who are expressly allowed. 

A trader is not expressly known to the law as among the exempt classes, 
nor is such a person fairly included in them unless as a merchant and 
the statutory language cannot be so construed. 


DEPARTMENT OF JUSTICE, 
July 15, 1898. 

Sir: I have the honor to acknowledge the receipt of 
your communications of June 8, June 27, and June 28, with 
their various inclosures, relative to the admission into this 
country of certain Chinese persons known as ‘‘traders,” 
under a certain form of certificate framed by the United 
States consul at Canton, China. The papers submitted pre- 
sent, in effect, the question whether the persons referred to 
are entitled to admission to this country upon presenting a 
certificate actually or substantially in accordance with the 
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requirements of the act of July 5, 1884, having in view the 
provisions of the treaty of December 7, 1894, upon the 
subject, relative to which question you request my opinion. 
It is understood that the Chinese persons involved seek ad- 
mission to the United States for the first time. 

The language of section 6, of the act of July 5, 1884, is 
mandatory, and provides that Chinese of the classes exempt 
under the treaty of 1880 or the act of 1884 ‘‘shall obtain” 
the permission of their Government to come to the United 
States, and shall be identified as so entitled, to be evidenced 
by a certificate, which shall conform to certain requirements 
and be viséd by the diplomatic or consular representatives 
of the United States in the country from which the certifi- 
cate issues, or at the port whence the person in question is 
about to depart. One requirement is, if the applicant for 
admission is a merchant, that the certificate shall state the 
nature, character, and estimated value of his business. The 
case of Wan Shing v. United States (140 U. S., 424), con- 
firming generally the necessity for the production of a cer- 
tificate under the act of 1884, uses the language, ‘‘[The 
Chinese petitioner’s] right to land, therefore, rested, upon 
his establishing the fact that he was nota laborer.” But this 
is to be understood as limited by the subsequent language 
of the court, viz, ‘* Every Chinese person, other than a 
‘laborer, who may be entitled [by the treaty of 1880 and the 
act of 1882 as amended by the act of 1884] to come within 
the United States * * * shall be identified,” ete. In 
other words, merely not to be a laborer is not conclusive of 
an applicant’s right to admission. 

It has been held by your Department that the omission of 
any of the statutory requirements from a certificate is a fatal 
defect, and that the provisions of the treaty of 1894 (pres- 
ently to be referred to) do not waive any of the require- 
ments of section 6 of the act of 1884 as to certificates of 
merchants and others of the exempt classes ( Unzted States v. 
Yong Yew, 83 Fed. Rep., 832), in accordance with 21 Opin., 
6; Id., 68. I concur in the opinions of my predecessor on 
these points. While it may be argued with force that the 
treaty of 1894, being the later law, may modify the require- 
ments of previous legislation in some respects (21 Opin., 


132 CHINESE TRADERS. 


347), I do not believe it can be successfully contended that 
because the language of the treaty of 1894 respecting the 
certificate of the exempt classes (Art. III, ‘* * * * 
Chinese subjects, being officials, etc., * * * may pro- 
duce a certificate,” etc.) is not mandatory, but merely per- 
missive, therefore the requirements of the act of 1884 are 
so far modified that substantial compliance therewith is 
sufficient. On the contrary, assuming for a moment that a 
‘‘trader” is entitled to admission as in practical meaning a 
‘‘merchant,” I am of the opinion that a certificate which 
fails to state the ‘‘ nature, character, and estimated value of 
the business” is fatally defective. Furthermore, the stat- 
utory definition of merchant (sec. 2, act of November 3, 
1893, 28 Stat., 7) requires the merchant’s business to be con- 
ducted in his name, which would exclude from classification 
as a merchant a clerk or **‘ merchant’s assistant,” which is what 
‘*trader” appears to be. (21 Opin., 5.) But the opposite 
hypothesis that a ‘‘ trader” is not a ‘‘ merchant,” and the 
elements of the latter’s certificate are not requisite, leads 
us to considerations affecting the right of a ‘‘ trader” to 
admission at all, which relegate to the background the ques- 
tion as to the proper form of certificate. 

Laying aside as obviously not conclusive the general per- 
missive language of our Chinese legislation, particularly of 
the earlicr treaties and acts—e. g., Article V of the treaty 
of 1858, recognizing the mutual advantage of free migration 
‘for purposes of curiosity, of trade, or as permanent resi- 
dents” —it may he stated comprehensively that the result 
of the whole body of these laws and decisions thereon is to 
determine that the true theory is not that all Chinese per- 
sons may enter this country who are not forbidden, but that 
only those are entitled to enter who are expressly allowed. 
This view is recognized by the general name under which 
the laws are known, viz, the Chinese-exclusion acts. Rights 
have been conferred which may be enlarged, diminished, or 
taken away altogether at the will of Congress when the 
existing treaty obligations expire, as a larger measure of 
rights existing in the past has already been withdrawn. 
(Chae Chan Ping v. Cnited States, 130 U.8., 581; Meshimura 
Ehiuy. United States, 142 U.S., 651, 659; Fong Yue Ting 
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v. United Stater, 149 U. S., 698; Lem Moon Sing vy. United 
States, 158 U. S., 588; Wong Wing v. United States, 163 
U.S., 228.) 

The exempt classification is marked out by the phrase 
‘‘ officials, teachers, students, merchants, or travelers for 
curiosity or pleasure.” While the suspension of Chinese 
immigration, foreseen in Article I of the treaty of 1880, was 
made to apply only to ‘* Chinese who may go to the United 
States as laborers,” the recognition of positive right in 
Article II describes the favored classes as ‘‘ teachers, stu- 
dents, merchants, or [those proceeding to the United States] 
from curiosity.” As the legislation by successive acts 
developed the view of the subject indicated above, which 
may be conceded to be a departure from or even a reversal 
of the early theory, those exempt were limited more strictly 
and defined more sharply. The acts of 1882 and 1884 
exempted specifically only diplomatic and other officers of 
the Chinese Government and their body and household serv- 
ants, and referred in section 6 of each act to Chinese persons 
other than laborers ‘‘who may be entitled by said treaty 
[1880] and this act to come within the United States.” The 
act of September 13, 188 (25 Stat., 476), which has been 
generally held not to have gone into effect (although there 
are conflicting decisions respecting the existing validity of 
certain portions of it), used the phrase ‘‘ Chinese officials, 
teachers, students, merchants, or travelers for curiosity or 
pleasure” to describe the exempt classes. The act of May 
5, 1892 (27 Stat., 25), by section 6 authorizes a certificate of 
residence to be issued to a ‘*Chinese person other than a 
laborer having a right to be and remain in the United 
States.” (See also sec. 1 of the act of November 3, 183, 
28 Stat., 7.) Finally the treaty of 1804 adopted the exact 
phraseology used in the abortive act of 1888. 

From this review it appears that a ‘‘trader” is not ex- 
pressly known to the law as among the cxempt classes, nor 
is such a person fairly included in them unless as a ‘‘mer- 
chant.” Butin consequence of views hereinbefore expressed, 
especially with reference to the statutory definition of a 
‘*merchant,” it is obvious that those described by the United 
States consular officer who maintains this classification as 
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proper and legally exempt and devised the appropriate cer- 
tificate as men ‘‘ who assist merchants in managing their 
business, such as salesmen, buyers, clerks, etc,” are not 
entitled to admission to this country. Although they may 
be, as stated by the consul in question, ‘‘a useful class who 
render valuable service as traders to merchants in the con- 
duct of their business,” it will, in my opinion, require addi- 
tional enabling legislation by Congress to admit them. 

I therefore answer the question proposed in the negative 
and return herewith the original papers inclosed, as you 
request. ‘ 


Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 





STAMP TAX—OFFICIAL DOCUMENTS. 


Papers and instruments executed, made or issued, and certificates 
given by officers of the United States in the discharge of their 
official functions and for the use and benefit of the Government are 
exempt from tax. 

Checks or drafts issued by the disbursing officers of the United States 
upon Government funds on deposit, in payment of its obligations or 
dues, are exempt from this tax. 

Stamps should be affixed to certificates or other instruments issued for 
private use, prior to their delivery, to be furnished by the party 
applying therefor. 

DEPARTMENT OF JUSTICE, 
July 18, 1898. 

Srr: I have the honor to acknowledge receipt of yours of 
the 13th instant, in which you request my opinion on the 
following matter brought before the Department of State 
by the act of Congress approved June 13, 1898, known as 
the war revenue act: 

‘First. Is it necessary that the certificates of authentica- 
tion of legal documents, of the seals of other Departments, 
of the seals of States, etc., issued by this Department under 
its seal, shall have affixed an internal-revenue stamp? 

‘*Second. If such stamp is required by law, is it essential 
that it be affixed at the time the authentication is made, or 
may it be affixed by the party in interest afterwards?” 

The Treasury Department, through the honorable Com- 
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missioner of Internal Revenue, has made a ruling, which 
has been approved by this Department, that papers and 
instruments executed, made, or issued by officers of the Gov- 
ernment of the United States in the discharge of official 
functions pertaining to the operation of the governmental 
machinery and for the use or benefit of the United States 
are exempt from tax. In line with this ruling it is held 
that all checks or drafts made and issued by the disbursing 
officers of the United States upon Government funds on 
deposit, in payment of Government obligations or dues, are 
exempt, and all certificates of officers of the United States 
given in the discharge of official functions necessary in car- 
rying on the machinery of the Government are also exempt. 
The same principle would extend to instruments and papers 
of whatever character (otherwise subject to tax) executed, 
made, or issued by officers of the United States Government 
for governmental purposes. 

Where, however, certificates or other instruments are 
issued by any Department or officer of the Government at 
the request of private persons solely for private use a stamp 
should be affixed. And in answer to your second question 
you are advised that such stamp should be furnished by the 
person applying for the certificate or other instrument and 
for whose use and benefit the same is issued, and should be 
affixed before the document is delivered. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF STATE. 





ARMY OFFICERS. 


The act of April 22, 1898, providing for temporarily increasing the mili- 
tary establishment of the United States in time of war, makes no pro- 
vision for the appointment of regimental officers where regiments are 
made up by companies, troops, or battalions furnished by two or more 
different States. ’ 

Regimental officers of such regiments as may be formed by contributions 
of companies from two or more States are to be appointed by the 
President of the United States, under the constitutional provisions 
which make him the Commander in Chief of the Army and Navy and 
which authorize him to appoint all officers of the United States whose 
appointment is not otherwise provided for by law. 
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DEPARTMENT OF JUSTICE, 
July 18, 1898. 


Str: In obedience to your request for my opinion as to 
who possesses the power to appoint regimental officers of a 
volunteer regiment composed of companies taken from two 
or more States, I have the honor to advise you that by the 
act of April 22, 1898, providing for temporarily increasing 
the military establishment of the United States in time of 
war, and for other purposes, provision is made for the ap- 
pointment of regimental and company officers by the gov- 
ernors of the States in which such organizations respectively 
are raised. The same act also authorizes the President, 
through the Secretary of War, to organize companies, 
troops, battalions, or regiments possessing special qualifica- 
tions from the nation at large, not to exceed 3,000 men, 
under such rules and regulations, including the appointment 
of the officers thereof, as may be prescribed by the Secretary 
of War. The act, however, makes no provision for the 
appointment of regimental officers where regiments are 
made up by companies, troops, or battalions furnished by 
two or more different States. The authority given by the 
act mentioned to governors of States to commission officers 
is confined to organizations which are raised within the 
States, respectively. The direct authority given by the act 
to the President to commission is confined to such organjiza- 
tions with especial qualifications, not to exceed 3,000 men, 
ax may be raised for the Volunteer Army. 

It is obvious, therefore, that the regimental officers of 
such regiments as may be formed by contributions of com- 
panies from two or more States must be made under some 
authority not contained in the act of April 22. I think such 
authority is implied in the constitutional provisions which 
make the President the Commander in Chief of the Army 
and Navy, and which authorize him to appoint all officers 
of the United States whose appointment is not otherwise pro- 
vided for by law. There may be some question whether the 
last-named provision is applicable to military officers, but I 
think there can be no doubt that, by virtue of the general 
authority of the President as Commander in Chief to raise 
an army and organize a regiment, he may appoint and com- 
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mission regimental officers where that power is not specifi- 
cally vested in governors of the States. 
Very respectfully, 
JOHN W. GRIGGS. 
The PRESIDENT. 


NAVY—COURT-MARTIAL. 


The conviction by a general court-martial properly called can not be 
ratified or confirmed by the Secretary of the Navy where one member 
of the court has been relieved by a subordinate without authority of 
the Secretary and another judge substituted in his stead. 

The consent of the accused can not confer jurisdiction upon a court not 
possessing it by virtue of statutory authority. 

Trial by a court not legally constituted is not a trial which can be said to 
be ‘‘ due process of law.” 


DEPARTMENT OF JUSTICE, 
July 18, 1898. 
Str: I have vour communication of the 9th instant, set- 
ting forth the trial and conviction by general court-martial 
at Mare Island, Cal., of John A. Brown, and asking my 
opinion as to whether you can ratify and confirm the act of 
Commodore Crowninshield, chief of the Bureau of Naviga- 
tion, who undertook to substitute Past Assistant Engineer 
Gage for Assistant Engineer William S. Smith, appointed 
by you as one of the five judges of the court. 
It appears that the court met on June 27 last, all the 
members being present except one; that Commodore Crown- 
inshield sent the following telegram: 


** WASHINGTON, D. Ci, Stare 26. 
**Navy- YARD, 
Mare Island, Cal. : 
‘*Please substitute P. A. Eng. Gage for court-martial 
duty, vice Smith. 
** CROWNINSHIELD.” 


It appears further that this telegram was not authorized 
by you; that Gage took the place of Smith, and the court 
thus completed, with the minimum number of judges allowed 
by law, did, on the 27th day of June, try and convict 
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Brown; that the finding is now awaiting approval or disap- 
proval, and that on June 28 you sent the following tele- 
gram to the senior oflicer of the court: 

** Passed Assistant Engineer Gage appointed member gen- 
eral court-martial vice Assistant Engineer Smith, relieved. 
This order takes effect upon completion of a case.” 

It is evident that Smith was not relieved, nor Gage ap- 
pointed by competent authority, until after the conviction 
of Brown, and that unless now made so by ratification, the 
court was not a legal court-martial or body known to the 
laws, so far as the trial of Brown is concerned. The con- 
sent of the accused can not confer jurisdiction upon a court 
not possessing it by virtue of statutory authority. 

In my opinion, such a proceeding as here presented can 
not be made good. If one judge can be illegally appointed, 
all can be. If a minor offense can be tried by such an unau- 
thorized body, a capital offense can be. Aside from consti- 
tutional provisions, it is a plain dictate of common justice 
that no person shall be deprived of life or liberty without 
due process of law. Trial by a court not legally constituted 
is not a trial which can be said to be ‘‘ due process of law.” 

Iam of the opinion, therefore, that the so-called court- 
inartial, so far as the trial of Brown is concerned, must 
remain illegal, and its judgment ought not to be enforced. 

Respectfully, 
JOHN W. GRIGGS. 


- The SECRETARY OF THE Navy. 


RIVERS AND HARBORS—SAN PEDRO, CAL. 


In the river and harbor act of June 3, 1896, providing a deep-water 
harbor for commerce and of refuge at San Pedro, Cal., it was the pur- 
pose of Congress that it should be a deep-water harbor in the sense of 
having a sufficient depth of water to accommodate vessels of large 
draft, but not necessarily vessels of the greatest draft now constructed. 

It was not the intention of Congress that out of the appropriation made 
the harbor should be equipped with piers, jetties, and channels neces- 
sary for the highest condition of usefulness and efficiency. 

The project reported by the board of officers selected for that. purpose is 
a breakwater, and fulfills the provisions of the law and will make 
within its meaning a harbor for commerce and of refuge. 
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Under this act the Secretary of War is not called upon to make further 
plans, specifications, or estimates for other work not included within 
the plans and specifications adopted by the court. 


DEPARTMENT OF JUSTICE, 
July 19, 1898. 

Sire: By letter of July 8, 1898, you submit for my con- 
sideration and opinion certain questions arising out of a 
provision of the river and harbor act, approved June 3, 
1896, providing for a deep-water harbor for commerce and 
of refuge at Port Los Angeles, in Santa Monica Bay, Cali- 
fornia, or at San Pedro, in the said State, the location of said 
harbor to be determined by a specially appointed board of 
officers. The provision of the river and harbor act referred 
to is as follows: 

‘**For a deep-water harbor for commerce and of refuge 
at Port Los Angeles, in Santa Monica Bay, California, or 
at San Pedro, in said State, the location of said harbor to 
be determined by an officer of the Navy, to be detailed by 
the Secretary of the Navy, an officer of the Coast and Geo- 
detic Survey, to be detailed by the Superintendent of the 
said Survey, and three experienced civil engineers, skilled 
in rrparian work, to be appointed by the President, who 
shall constitute a board, and who shall personally examine 
said harbors, the decision of a majority of which shall be 
final as to the location of said harbor. It shall be the duty 
of said board to make plans, specifications, and estimates for 
said improvement. Whenever said board shall have settled 
the location and made report to the Secretary of War of the 
same, with said plans, specifications, and estimates, then the 
Secretary of War may make contracts for the completion of 
the improvement of the harbor so selected by said board, 
according to the project reported by them, at a cost not 
exceeding in the aggregate two million nine hundred thou- 
sand dollars; and fifty thousand dollars is hereby appropri- 
ated, so much thereof as may be necessary to be used for 
the expenses of the board and the payment of the civil engi- 
neers for their services, the amount to be determined by the 
Secretary of War.” 

By your letter you advise me that the board authorized 
by this act was duly organized, made the investigation 
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required, and reported under date of March 1, 1897, loca- 
ting said harbor at San Pedro, and submitting plans and 
specifications for the construction of a breakwater. You 
also submitted to me with your letter a copy of the report 
of the said board with accompanying documents. 

It appears from your letter and from the official files of 
this Department that doubts having arisen in your mind as 
to your authority to proceed and award contracts for the 
completion of the improvement comprised in the project of 
the said board, you submitted the matter to the Attorney- 
General for his advice and instructions, and that by an 
opinion dated August 9, 1897, you were advised by the 
Attorney-General as follows: 

‘*From a careful consideration of the report of the board 
I am of the opinion that the project reported by them is a 
breakwater, and that it fulfills the provision of the law and 
will make within its meaning a harbor for commerce and 
of refuge.” 

You further state that, acting upon this opinion, you 
have advertised for proposals for the construction of the 
breakwater at San Pedro; that bids have been received and 
opened and are on file in your Department, but that no 
award has yet been made. 

It appears that on the 13th of July, 1897, the Senate of 
the United States passed a concurrent resolution reciting 
that the Secretary of War had reported to the Senate that 
he had serious doubts as to his authority to make contracts 
for the construction of a breakwater at San Pedro, and had 
asked for the instruction of Congress with reference thereto, 
and reciting further that it was important that any doubt on 
the subject should be removed by Congressional interpreta- 
tion, and thereupon resolving that the Secretary of War 
was thereby authorized to advertise for bids for the con- 
struction of a breakwater at San Pedro in accordance with 
the project recommended in the said report, provided the 
same could be contracted for within the limit authorized by 
the provisions of the river and harbor act of June 3, 1896. 

This resolution, being concurrent and never having passed 
the House of Representatives, never became operative. 
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You further call my attention to a provision in the sundry 
civil bill, approved July 1, 1898, which is as follows: 

‘Improving harbor at San Pedro, Cal. 

-‘*For construction of a deep-water harbor for commerce 
and of refuge at San Pedro, Cal., in accordance with the 
plans and specifications of the board appointed by the Presi- 
dent, as provided in the act of June 3, 1896, $400,000, but 
nothing herein shall be construed to extend the limit of cost 
of improvement of the harbor at San Pedro, Cal., as au- 
thorized by said act of June 3, 1896.” 

You further call my attention to the report of certain 
remarks made by the chairman of the Committee on Appro- 
priations of the House of Representatives at the time the 
above-mentioned item of appropriation was under consider- 
ation in the House. | 

I have not thought it necessary to quote in this opinion 
the remarks of the chairman of the Committee on Appro- 
priations, particularly as I find nothing in them which is in 
conflict with the view which I have taken of the questions 
which you have submitted to me. 

The questions which you desire me to answer are sub- 
mitted in the following language: 

‘* Because of my doubts as to the proper construction of 
the act of 1896, intensified by the failure of the House of 
Representatives to adopt the resolution of construction 
passed by the Senate July 13, 1897, and by the statements 
made by the chairman of the Committee on Appropriations 
in the House of Representatives, hereinbefore quoted, to- 
gether with the explicit reenactment in the sundry civil 
appropriation bill of the limitation contained in the act of 
June 3, 1896, and the repetition in that provision of the 
last-named act as to the object of the expenditure, to wit, 
for the deep-water harbor for commerce and of refuge I 
have the same doubt as to the course which it is my duty to 
pursue in the matter which I had in 1897. I therefore have 
the honor to request your opinion upon the following ques- 
tions: | 

‘First. Can this Department lawfully enter into contract 
for the construction of a breakwater alone at San Pedro, Call. ¢ 

**Second. If under the law there is necessity for securing 
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within the limit of $2,900,000 the completion of a deep-water 
harbor for commerce, as well as of refuge, and as no plans, 
specifications, or estimates were specifically made by the 
board for that part of the improvement covering a harbor 
for commerce, is it within the power of the Department to 
make, using its official force for the purpose, the necessary 
plans, specifications, and estimates for such a harbor?” 

If I appreciate correctly the doubts which embarrass you, 
they arise out of this, to wit, that the part of the river and 
harbor act of June 3, 1896, above quoted provides for ‘‘a@ 
deep-water harbor for commerce and of refuge; that the 
board appointed under that act has reported a project call- 
ing for the construction of a breakwater only; that the con- 
struction of a breakwater only will not within the meaning 
of Congress be the completion of a deep-water harbor for 
commerce and of refuge; that the whole amount of the 
appropriation, $2,900,000, will be required to construct the 
breakwater, and before a deep-water harbor for commerce 
and refuge, within the meaning of the act, can be completed 
at San Pedro, the expenditure of a much larger sum will be 
required. Your fear is, as I understand it, that if you con- 
tract for the construction of a breakwater only, you will have 
expended the whole appropriation, and will not have com- 
pleted the improvement, and thereby will have violated not 
only the provisions of the original act of June 3, 1896, but 
also the proviso of the sundry civil bill above quoted. 

I think much of the doubt and embarrassment that have 
arisen in this matter are due to the unfortunate attempt of 
the board, in their report, to give a definition of the phrase 
‘‘deep-water harbor for commerce and of refuge.” On 
page 4 of this report the board says: 

‘*The act under which this board is appointed provides 
for a deep-water harbor for commerce and of refuge. 
Under the provisions of the law a deep-water harbor is 
understood to be a harbor which can be used by vessels of 
the deepest draft. Merchant vessels drawing from 26 to 28 
feet are now common, while steamers have been built which, 
when fully loaded, will draw 30 feet, or even more. The 
deepest draft of any vessel in the United States Navy 
exceeds 27 feet, while some foreign naval vessels draw fully 
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32 feet. In view of these facts, it would seem that a deep- 
water harbor must be one which will safely accommodate 
vessels drawing at least 30 feet. 

“The provision that it shall be a harbor for commerce is 
understood to mean that it shall be a harbor in which ves- 
sels can load and discharge cargoes in convenient proximity 
tosuitable facilities for storage and for interchange between 
land and water transportation. In many ports of the world 
this work is done by the aid of lighters while the ships lie 
at anchor, a slow and expensive method which can no longer 
be considered satisfactory. A deep-water harbor for com- 
merce should be such that the deepest ships can come along- 
side quays or piers where they can lie quietly during rough 
weather to receive and discharge their cargo, and where 
proper facilities for docking and repairs may be afforded. 

**The provision that it shall be a harbor of refuge is under- 
stood to mean that it shall be a harbor which all classes of 
vessels can enter in stress of weather without waiting for 
tides, and where they can anchor in safety at all times. The 
depth of water in the proposed harbor of refuge must be 
such that the largest ships can safely ride at anchor within 
its limits, swinging over their own anchors without danger.” 

Inso far as this definition by the board is intended to apply 
to a completely finished and equipped deep-water harbor for 
commerce and of refuge, sufficient to meet all possible re- 
quirements for any place or part of the world, it probably 
is scientifically correct; but so far as it is intended to be 
an exposition of the meaning and purposes of Congress, as 
expressed in the provision of the river and harbor act of 
June 3, 1896, it is erroneous and misleading. In my judg- 
ment, Congress meant to provide for the establishment of a 
harbor at one or the other of the two ports named. It clearly 
meant that that harbor should be a deep-water harbor in the 
sense of having a sufficient depth of water to accommodate 
vessels of large draft, but not necessarily vessels of the great- 
est draft now constructed. Congress also undoubtedly in- 
tended that the harbor should be such as could be used for 
commerce; but it is unreasonable to suppose that Congress 
meant that the harbor, when improved by the appropriation 
granted, should be compietely equipped with piers, jetties, 
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channels, and all other modern improvements necessary to 
bring it to the very highest condition of usefulness and 
efficiency. 

The same comment may be made upon the definition 
which the board has attached to the phrase ‘‘ harbor of ref- 
uge.” Certain language in the act of June 3, 1896, is sig- 
nificant of the purpose of Congress. The board is directed 
to ‘‘ personally examine said harbor.” From this it is man- 
ifest that Congress understood that there was already a har- 
bor naturally existing both at Port Los Angeles and at San 
Pedro. The act has this further language: ‘* It shall be the 
duty of said board to make plans, specifications, and esti- 
mates for said improvement.” This further phrase occurs: 
‘*The Secretary of War may make contracts for the comple- 
tion of the improvement of the harbor so selected by said 
board, according to the project reported by them.” 

From all this it is obvious that Congress*meant to author- 
ize the expenditure of a sum not exceeding $2,900,000 in 
improving either the harbor at Port Los Angeles or the har- 
bor at San Pedro, as might be determined by the board and 
according to a project to be reported by them, provided the 
project so reported should, within the reasonable meaning 
of the words as applied to that locality and to the conditions 
both natural and commercial there existing, fairly and rea- 
sonably establish a harbor where vessels of deep draft could 
resort for purposes of commerce and for refuge in stress 
of weather. 

Undoubtedly the board in recommending San Pedro as the 
harbor upon which the expenditure was to be made, and in 
reporting the plans and specifications for a breakwater, 
understood that it was complying fully with the terms of 
the act. 

The board expressly says on page 17 of its report that the 
extension of the jetties and the deepening of the inner har- 
hor are not a necessary part of the immediate construction 
required for the deep-water harbor provided for by law. 
The board further says: ‘‘ At neither location can a deep- 
water harbor, which will meet the requirements of the law, 
be constructed within the limits of the shore line; it can 
only be made by a breakwater which will furnish the neces- 
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sary area of protected smooth water behind it.” Again 
they say (p. 11): ‘*The principal duty of a breakwater is 
usually to provide a safe and commodious anchorage.” 
Again, on page 18, the board says: 

‘* The estimates and descriptions already given show that 
a harbor can be constructed at either point which will meet 
the requirements of the law.” 

In stating their final conclusion, at page 23, the board 
says: 

‘*Tt is the conclusion of this board, therefore, that the 
opportunity for a harbor of refuge as planned for San 
Pedro, and the availability of both the interior harbor and 
Wilmington Lagoon for improvements and development to 
any extent that can now be anticipated, mect more fully the 
requirements of the law than the possibilities offered at Port 
Los Angeles.” 

It is apparent that the board, notwithstanding the unfor- 
tunate definition they have given of a deep-water harbor for 
commerce and of refuge, were of the opinion that the con- 
struction of a breakwater according to the plans and project 
reported by them was a complete fulfillment of the require- 
ments of the law, and that, when in their report they speak 
of other improvements within the inner harbor, they were 
thinking of such matters as might afterwards be done either 
by the private enterprise of riparian owners in the construc- 
tion of piers, wharves, jetties, etc., or such further improve- 
ments as might afterwards be authorized by Congress for 
the purpose of rendering the harbor more highly efficient. 

Without going further intoa discussion of the question, I 
may say that I concur fully in the conclusion of my prede- 
cessor expressed in his opinion of August 9, 1897, to the 
effect that the project reported by the board is a break- 
water and fulfills the provision of the law, and will make 
within its meaning a harbor for commerce and of refuge. 

In my judgment the failure of the House of Representa- - 
tives to concur in the resolution of the Senate declaratory 
of the meaning of the appropriation can not be taken to 
affect the conclusion above stated. If any force is to be 
given to it, the express declaration of the Senate in favor of 
the interpretation here given is to be offset against any con- 
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clusion which might be inferred from the failure of the 
House of Representatives to agree with the Senate. 

I think, however, in this connection the terms of the above- 
quoted item in the sundry civil bill of July 1, 1898, are very 
important. That item reiterates the purpose of Congress 
not to allow a greater sum than $2,900,000 to be expended 
in this work; but at the same time it expressly appropriates 
$400,000 toward the construction of a deep-water harbor for - 
commerce and of refuge at San Pedro, in accordance with 
the plans and specifications of the board appointed by the 
President. Here Congress by express enactment recognizes 
the plans and specifications of the board as plans and speci- 
fications for which it is proper to make an express appro- 
priation, and Congress does make toward the completion of 
those plans an express appropriation of $400,000. In my 
judgment this is a Congressional ratification of the interpre- 
tation put upon this act and upon the report of the board by 
my predecessor, and is a sufficient justification for the Sec- 
retary of War to proceed and award bids for the construc- 
tion of the improvement called for in the project of the 
board and defined by their plans and specifications. I think 
this is all the Secretary of War is called upon todo. Ido 
not think he is called upon to make further plans, specifica- 
tions, or estimates for other work not included within the 
plans and specifications adopted by the board. If I am cor- 
rect in the view I have taken of the case, when this project 
reported by the board is completed the act of Congress will 
have spent its force and the improvement contemplated by 
the river and harbor act of 1896 will have been made. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF Wak. 
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The act of Apri] 22, 1898, providing for temporarily increasing the mili- 
tary establishment of the United States, in conferring the appoint- 
ment of certain officers upon the governors, when the members of a 
militia organization enlist in the Volunteer Army, confers such privi- 
leges only when a majority of the members of such organization enlist 
as a body. 
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The term “‘ officers ’’ as used in this connection applies only to the com- 
missioned officers. 

Under this act the appointment of the officers of a militia organization 
to corresponding grades in the Volunteer Army may be made even 
though the militia organization was formed subsequently to the call of 
the President for volunteers. 

Under this act, where a regiment or battalion is made up respectively of 
battalions or companies from two or more States, the governor of each 
State would be entitled to appoint the officers of the companies or 
battalions by them respectively contributed in a body. 

If a battalion is made up of companies contributed by two or more States 
the officers of the battalion as such must be appointed by the 
President. 

DEPARTMENT OF JUSTICE, 
July 20, 1898. 

Str: By a communication under date of July 19 instant 
you submit for my opinion certain questions arising in your 
Department under the following provision of the act enti- 
tled ‘‘An act to provide for temporarily increasing the mili- 
tary establishment of the United States in time of war, and 
for other purposes,” approved April 22, 1898: 

‘*That the Volunteer Army and the militia of the States, 
when called into the service of the United States, shall be 
organized under, and shall be subject to, the laws, orders, and 
regulations governing the Regular Army: /’rowded, That 
each regiment of the Volunteer Army shall have one 
surgeon, two assistant surgeons, and one chaplain, and 
that all the regimental and company officers shall be ap- 
pointed by the governors of the States in which their re- 
spective organizations are raised: L’rovided further, That 
when the members of any company, troop, battery, battalion, 
or regiment of the organized militia of any State shall 
enlist in the Volunteer Army in a body, as such company, 
troop, battery, battalion, or regiment, the regimental com- 
pany, troop, battery, and battalion officers in service with 
the militia organization thus enlisting may be appointed by 
the governors of the States and Territories, and shall, when 
so appointed, be officers of corresponding grades in the same 
organization when it shall have been received into the service 
of the United States as a part of the Volunteer Army.” 

For convenience of arrangement I will state the questions 
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which you submit in the order in which they are pro- 
pounded, answering them in the same order: 

‘61. Should the provision conferring certain privileges 
‘when the members of’ a militia organization enlist in the 
Volunteer Army be construed as applying when not all, 
but only a portion, of such members enlist, or offer them- 
selves for enlistment? In cases, which it is believed have 
occurred, where 50 per cent or less of the militia organiza- 
tion so enlist would the provision as to the appointment of 
officers of the militia organization in the volunteer organ- 
ization apply?” , 

It can not be said that a militia organization of a State 
has enlisted in the Volunteer Army ‘‘in a body” unless at 
least a majority of the organization shall have come directly 
from the service of the State into the volunteer service of 
the United States. Where less than a majority of the mem- 
bers of a militia organization so enlist, they are not entitled 
to represent or to be called the organization, for they are 
not a majority. In my opinion where more than 50 per 
cent of the members of such organization enlist, claiming 
to do so as a body, and coming in under such circumstances 
as to indicate that they have enlisted in good faith as an 
organization, the law would apply, and whatever privileges 
are conferred upon such an organization they would be 
entitled to them. 

‘9, Is the term ‘officers’ in the provision authorizing the 
appointment in certain cases of militia officers to corre- 
sponding grades in volunteer organizations to be understood 
as applying to commzssioned officers only? Laws and army 
regulations and orders relating to noncommissioned officers 
uniformly so state specifically.” 

From the statement contained in your question, and from 
other information derived from your Department, I am 
instructed that in all instances in departmental usage the 
term ‘‘officers” is intended to include only commissioned 
officers, and that where noncommissioned officers are referred 
to, they are uniformly so described. In my opinion that 
usage of the term is entitled to regulate and define the mean- 
ing to be put on the word ‘‘officers” as used in the act in 
question. 
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‘°3. To entitle the officers of a militia organization to ap- 
pointments of corresponding grades in the Volunteer Army, 
will it be a sufficient compliance with the law if the militia 
organization be raised and organized in consequence of and 
subsequent to a call of the President for volunteers, and 
immediately prior to the enlistment of its members in the 
volunteer organization furnished by the State in response to 
the call.” 

This question I answer in the affirmative. If the militia 
organization which enlists into the Volunteer Army was a 
bona fide organization in accordance with the laws and regu- 
lations of the State to which it pertained at the time of its 
enlistment, it is immaterial whether its State organization 
was formed prior or subsequently to the call of the President 
for volunteers. 

**4. In cases where a volunteer regiment or battalion is 
composed of officers and enlisted men who were members 
of two or more militia organizations, would the governor of 
the State be entitled to appoint officers to grades in the vol- 
unteer organization corresponding to those allowed by State 
Yaw to a similar militia organization, and where the officers, 
if so appointed, would be in excess, as to number or grade, 
of those authorized by the laws and regulations applicable 
to the Regular Army?” 

If a volunteer regiment is made up of separate companies 
or battalions contributed by two or more States, the gov- 
ernor of each State would be entitled to appoint the officers 
of the companies or battalions by them respectively con- 
tributed in a body. He would not be entitled to appoint 
the regimental] officers to which the regiment is entitled by 
reason of its organization in that form. The same would 
apply to a battalion. If a battalion is made up of compa- 
nies contributed by two or more States, the governors 
respectively of each State would be entitled to appoint the 
officers of the companies, but the officers of the battalion as 
such would be appointed by the President of the United 
States. In all cases where appointments to such organiza- 
tions are to be made by the President, the same law as to 
number and rank would apply that applies to regiments 
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authorized by the laws and regulations applicable to the 
Regular Army. 


Very respectfully, 
: JOHN W. GRIGGS. 
The SECRETARY OF War. 





HAWAIIAN ISLANDS—TONNAGE TAX. 


When territory is acquired by treaty or conquest, or otherwise, its rela- 
tion to the nation acquiring it depends upon the laws of that nation, 
unless controlled by the instrument of cession. 

In the resolution annexing the Hawaiian Islands Congress affirmatively 
indicated its intent that such laws as our tonnage tax laws are to 
remain undisturbed until it shall provide a form of government for 
such islands, or until the commission shall advise and Congress shall 
enact legislation therefor. 

The fact that the Hawaiian Islands have been annexed to the United 
States does not relieve vessels from such ports from being considered 
as from foreign ports and as coming under the laws governing tonnage 
tax. 


DEPARTMENT OF JUSTICE, 
July 22, 1898. 

Str: You ask my opinion as to whether the tonnage tax 
should be collected from vessels coming from Hawaiian ports. 

The resolution of Congress which, with the correspond- 
ing action of the Republic of Hawaii, annexed the Hawaiian 
Islands to the United States, operated for international pur- 
poses to make those islands part of the territory of the United 
States. But when territory is acquired by treaty or con- 
quest, or otherwise, its relations to the nation acquiring it 
depend upon the laws of that nation unless controlled by 
the instrument of cession. It may for certain purposes 
‘remain foreign temporarily or permanently, and is not pre- 
sumed to be at once put upon the same footing as all other 
territory of the nation, but rather the contrary. 

When, therefore, Florida had been ceded and fully trans- 
ferred to the United States, its ports were regarded as for- 
eign within the meaning of our revenue laws. (Fleming et 
al. v. Page, 9 How., 617.) 

This being so, it seems to me we should be able to find 
some provision in the resolution annexing the Hawaiian 
Islands indicating an intention to change the relations of 
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our tonnage-tax laws to Hawaiian ports and vessels coming 
from them, or those relations should be regarded as con- 
tinuing. 

Such an intent I do not find in the general declaration 
annexing the islands as part of the territory of the United 
States. That declaration, there having been no treaty, is 
intended to have the effect of a treaty of cession merely. It 
is the act whereby the islands become, in a broad sense, 
subject to American sovereignty. How that sovereignty 
will regulate their status, with regard to itself and its laws, 
is not thereby intended to be determined. 

Neither do I think that the express declaration that our 
land laws and certain other laws shal] not apply to the 
islands carries the implication that other laws shall apply to. 
them upon the principle, often misunderstood, that the ex- 
pression of one thing often excludes another. 

On the other hand, the resolution is replete with indica- 
tions that temporarily the relations of the two countries are 
to continue practically unchanged. Even some of Hawaii's 
relations with other countries are so to continue; its gov- 
ernment is still to exist and collect its revenues; its laws are 
to remain in force, however at variance with our laws, and 
the powers—civil, judicial, and military—exercised by its 
officers are still to be exercised. It is, moreover, plainly 
apparent that Congress regards the establishment of an 
American government for and the extension of American 
laws to the islands as matters to be attended to in the future 
upon a consideration of the wide separation of the two 
countries in locality and character. 

If we should hold the previous relations of the two coun- 
tries altered as suggested, we should vainly look through 
the resolution for any adequate provision for enforcing such 
laws as are supposed to apply to the islands. No arrange- 
ment is made for collecting our tonnage tax upon vessels of 
other countries entering Hawaiian ports, nor is any other 
tax law or other law of the United States, unless it be the 
law prohibiting Chinese immigration, expressly or impliedly 
furnished with instrumentalities for its execution. 

It seems to me that in view of this general plan and of 
the express declaration that the existing customs relations, 
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elsewhere spoken of as ‘‘the present commercial relations,” 
of the Hawaiian Islands with the United States and other 
countries are to remain unchanged, it is not going too far 
to say that Congress has affirmatively indicated its intent 
that such laws as our tonnage-tax laws are to remain undis- 
turbed by the annexation of the islands until ‘‘ Congress 
shall provide a government for such islands,” or until a com- 
mission shal] advise and Congress enact ‘‘such legislation 
concerning the Hawaiian Islands as they deem necessary or 
proper.” 

Vessels from Hawaiian ports, therefore, having been from 
foreign ports within the meaning of the tonnage-tax law, 
have not ceased, in my opinion, to be vessels from foreign 
ports within the meaning of that law. 


Respectfully, 
— JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


WAREHOUSES—CUSTOMS. 


Where a warehouse company refuses the delivery of goods for exporta- 
tion, because of the nonproduction of a warehouse receipt, notwith- 
standing the permit from the collector, the Secretary of the Treasury 
is under no obligations and can not properly grant authority to compel 
the delivery of the goods. 

While the Government, under regulations, nominally delivers the mer- 
chandise for exportation, it does not relinquish possession of, but is 
interested in retaining it. 

A warehouse is a private institution in charge of a public officer, and the 
Secretary of the Treasury may establish rules and regulations not in- 
consistent with law for the due execution of the laws relating thereto 
and to secure a just. accountability under the same. 

Goods in a bonded warehouse may belong to one who is not the con- 
signee and may be transferred by warehouse receipt or otherwise. 

A warchouseman is interested in the joint custody with the Government 
by reason of his risks, his storage, and his contractual relations. 

The private rights of the warehouseman and those having relations with 
him as such are in no wise affected by this joint custody, providing 
the rights of the Government in and about the collection of its customs 
are not interfered with. 


DEPARTMENT OF JUSTICE, 
July 23, 1898. 
Str: I have your letter of the 18th instant, asking my 
opinion upon the questions presented by a case in which you 
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are asked to issue authority to the collector at the port of 
Philadelphia to compel the delivery to F. B. Vandergrift & 
Co. of certain tiles entered by them and deposited in a 
bonded warehouse. 

It appears that the warehouse company refuses delivery 
of the goods for exportation, notwithstanding a permit from 
the collector, because of the nonproduction of a warehouse 
receipt issued at the request of Vandergrift & Co. to one 
Von Zuilen and by him transferred for value to A. R. 
McHenry; and that you have refused the authority re- 
quested in consequence of an opinion of one of my prede- 
cessors dated September 28, 1895, holding that ‘‘all duties 
having been paid and the delivery permit issued, the Govern- 
ment has no further concern with the whisky, and the right 
to deliver or withhold delivery rests with the warehouseman 
alone. Thecollector of customs has no authority to take any 
further action in the matter or to interfere or direct the 
storekeeper to interfere in the controversy between the 
importers and the warehouseman.” 

It is contended, and rightly, I think, that this present case 
is distinguishable. 

Under regulations having the force of law, the Government, 
while nominally delivering the merchandise for exportation, 
merely transfers it from the storekeeper to the surveyor to 
be by the inspector laden on board a vessel, in order to 
insure the departure of the goods from the port. It does 
not relinquish possession, but is interested in retaining and 
does retain it, notwithstanding permit to deliver and the 
.delivery under it. It can not be said, therefore, that after 
issuing a permit and before such delivery, which may be 
delayed indefinitely by one cause or another, the Govern- 
ment has no further concern with the goods. The goods 
have not been actually delivered; they may not be, and the 
duties have not been paid. 

But it does not suffice to thus distinguish this case from 
the one referred to. ; 

Under Revised Statutes, 2960, private warehouses are ‘‘in 
charge of a proper officer of the customs, who, together 
with the owner and proprietor of the warehouse, shall have 
the joint custody of all the merchandise stored in the ware- 
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house.” Itis stored there at the option of the owner of the 
goods and at his risk and expense or risk of the warehouse- 
man. The warehouse is a private institution; the owner of 
it and of the goods contract between themselves for the 
storage. The warehouse is in charge of a public officer, 
the storekeeper, and the Secretary may establish rules and 
regulations, not inconsistent with law, for the due execution 
of the laws relating to warehouses and to secure a just 
accountability under the same. (Rev. Stat., 2989.) ‘‘The 
merchandise withdrawn for exportation shall be subject 
only to the payment of such storage and charges as may be 
due thereon.” (Rev. Stat., 2971.) The Government is not 
responsible for the safe-keeping of the goods (Rev. Stat., 
2962), and all labor on the stored merchandise must be per- 
formed by the warehouse proprietor, under the supervision 
of the officer in charge of the warehouse. (Rev. Stat., 2960.) 

It is provided by Revised Statutes, 3058 (reenacted Feb- 
ruary 23, 1887; see S. T. D., 7890), that ‘‘ for the purpose of 
this title”—i. e., ‘‘ collection of customs”—goods imported 
into the United States shall be deemed the property of the 
consignee ; but the rights of property, etc., are not other- 
wise intended to be interfered with. 

It is evident that goods in a bonded warehouse may belong 
to one who is not the consignee, and may be transferred by 
warehouse receipt, as alleged here, or otherwise, from one 
ownership to another. It is also evident that the warehouse- 
man is interested in the joint custody by reason of his risks, 
his storage, and his contractual relations. 

Is there anything in the private warehouse system to pre- 
vent the warehouseman from recognizing and acting upon 
the real ownership? Is he to be compelled to act in disre- 
gard of such ownership through force used by his joint cus- 
todian? It seems to me that all his rights and all the rights 
of his customers and others interested are left in full play, 
notwitstanding his association with the Government, up to 
the point of interfering with ‘‘the purpose of this title—” 
that is, the protection of all the Government’s rights in and 
about the collection of its customs. In protecting the Gov- 
ernment’s lien and interests the collector may not be required 
to consider all the complications of title, but it seems to me 
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the rights of the warehouseman in this matter begin where 
the interests of the Government end. (Conrad v. Ins. Co., 
6 Peters, 281.) 

In the present case the collector issued a permit and issued 
it to the petitioner, who now complains that a permit is not 
enough and demands compulsion of the warehouseman by 
the collector. Itis nota question of collecting any customs 
duty or preserving any right or custody of the Government. 
It is not a question whether the collector shall give effect 
to a warehouse receipt title or ignore that and other asserted 
titles while proceeding to collect duties and protect the 
interests of the Government. Compulsion of the ware- 
houseman in the interest of the petitioner and without any 
advantage to the Government is demanded, and this peti- 


_ tioner is not in reality the owner and does not claim to be. 


The collector has issued the permit; the storekeeper 
stands ready to obey it. So far as the Government is con- 
cerned, the door of the warehouse is open. _ he collector is 
not a sheriff or marshal, nor does any law or regulation pur- 
port to make him master of the warehouseman. The im- 
porter, Von Zuilen, to whom the outstanding warehouse 
receipt was issued at the instance of the brokers, Vandegrift 
& Co., has not paid the storage due the warehouse com- 
pany. What is the extent of liability incurred by the ware- 
house company to Von Zuilen, to whom it gave a receipt 
for the goods, to be delivered on presentation of the custom- 
house papers, or to the endorsee, McHenry, need not be de- 
termined; nor need the right of the warehouse company 
when goods are sold, after three years, to storage, etc., be 
discussed. Neither shall I stop to inquire what remedies, if 
any, consistent with the Government’s lien, the courts may 
afford to Vandegrift & Co., holders of the withdrawal per- 
mit, the goods not being detained by the Government against 
his demand to export them. The storage remains unpaid, 
and Vandegrift & Co., as appears from their communication, 
have no intention of tendering it in advance of the proposed 
exportation. 

Upon all the facts as called to your attention, and as ad- 
mitted by Vandegrift & Co., 1am of opinion that you are 
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under no obligation to grant the authority demanded and 
can not properly do so. 

In accordance with your request I return the inclosures 
of your letter. 


Respectfully 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 





CONTRACTS—RIVER AND HARBOR IMPROVEMENTS. 


The Attorney-General can not undertake to settle conflicting ques- 
tions of fact raised by various papers presented, but will look to the sub- 
mitted statement of facts alone. 

The requirements as to time, with reference to the improvement of 
the outer bar of the harbor at Brunswick, Ga., under the river and har- 
bor acts of 1894 and 1896, have been sufficiently complied with in respect 
to the certificate and payment of $100,000, and the certificate may be 
authorized. 

The word ‘‘assigns’’ in the said acts of 1894 and 1896 is intended to 
point out the party or parties who took over by formal assignment all 
rights to or interest in a contract, or such measure of rights and interest 
as carve out a complete share in the undertaking itself, with all its 
risks and incidents. The assignee recognized must take in accordance 
with the method and formalities provided by section 3477, Revised 
Statutes. 

The Government should not construe a contract between third parties 
or between their contractor and others or judicially determine the 
respective rights under such a contract merely for the reason that its 
terms relate to a Government undertaking. 

The phrase ‘‘ legal representatives’’ in the act of 1896 refers to those 
who may be charged with the administration of the contractor’s estate, 
or as equivalent to the ‘‘assigns’’ of the contract as an integral thing. 

There being a question as to the assignment of a contract under the 
river and harbor act, all parties may execute an agreement in the nature 
of a trust to embody a release to the United States as to a present pay- 
ment and an agreement to release as to future payments, and providing 


for payment to a trustee for disbursement. ; 


DEPARTMENT OF JUSTICE, 
July 29, 1898. 
Sir: [ have the honor to acknowledge the receipt of your 
communications of June 4 and 9, and of July 13, with their 
accompanying inclosures, relative to the contract by the 
United States with C. P. Goodyear, created by the river 
and harbor acts of August 18, 1894, and June 3, 1896, and 
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by certain previous statutes to which you refer, for improv- 
ing the outer bar of Brunswick, Ga., and relative to the 
claim of J. Floyd King, upon the avails of said contract, 
concerning which subjects you state certain facts and submit 
the questions arising, and request my opinion thereon. 

The facts stated by you show that the acts mentioned pro- 
vided for certain successive or graduated payments to ‘‘C. 
P. Goodyear, his heirs or assigns,” upon the procurement 
‘*by him or them” of a practical channel of a certain mini- 
mum width and depth by a certain date, and of certain addi- 
tional or increasing widths and depths by certain other dates, 
with a certain further payment if the maximum depth and 
width should be maintained for two years. The acts require 
that no payments thereunder shall be made ‘‘to Goodyear 
or his legal representatives” except upon the certificate of 
a board of officers therein constituted, showing that ‘‘ said 
C. P. Goodyear, his heirs and assigns” have complied with 
the requisite conditions as to widths, depths, and mainte- 
nance of depth. It is also provided that all of the deepening 
of the bar shall be completed by June 3, 1899. It now 
appears from the report of the Government officer desig- 
nated by the Secretary of War to make the necessary sur- 
vey that sufficient width and depth have been secured by 
the contractor in the channel over the bar to entitle him to 
a payment of $100,000, for which he has made application. 
It also appears that your Department has received a notice 
from J. Floyd King to the effect that he is an assignee of 
one-third interest in the said contract, and that your Depart- 
ment has recognized this interest and General King’s connec- 
tion with the work in certain correspondence, in connection 
with which you refer me to the report of the Judge-Advo- 
cate-General and to the contracts by which Gencral King 
takes his interest, and to the reasons urged in his behalf 
why his claim should be recognized in the certificate to be 
issued and the payment to be made. 

I can not, consistently with my statutory functions and 
duty, undertake to settle the conflicting questions of fact 
raised by the various papers submitted, under which it is 
contended, in the interest of Mr. Goodyear, in view of the 
language of the contracts between him and General King, 
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that the latter is merely interested in contingent profits, 
that the payment of $100,000 in question will be entirety 
absorbed in the discharge of valid indebtedness existing 
against the undertaking, and that the creditors look solely 
to Goodyear as the party responsible to the Government 
and to themselves for payment, which claim is supported 
by sundry letters from bankers, material men, and others, 
who state the character and amount of their claims; and 
under which it is contended, on the other hand, in the inter- 
est of General King, that his right amounts substantially, 
in fact and in law, to a share in the contract itself and its 
incidents, including the control and supervision of the 
work; that he is, within the terms and meaning of the acts, 
one of the ‘‘assigns” and ‘‘legal representatives” expressly 
contemplated, and that he is therefore entitled to be named 
in the certificate and to receive one-third of the payment of 
$100,000. In accordance with numerous rulings of my pre- 
decessors, I must look to your statement of facts alone for 
my guidance, and decline to construct a more comprehen- 
sive statement out of the documents submitted, and thereon 
to settle the underlying equities which may exist. 

With this principle in view I proceed to answer your 
questions, discussing so far as necessary the pertinent legal 
doctrines. 

Your first question is, ‘‘Have the provisions of the acts of 
1894 and 1896 been complied with, and should the certificate 
to be issued by the Secretary of War under these statutes, 
and on which payment not yet made is to be made, be now 
issued?” To which J reply that inasmuch as the act of 1896 
necessarily contemplates an extension of time beyond the 
date fixed by the act of 1894 for the procurement of one of 
the successive depths and widths of channel, and uses lan- 
guage consistent with an intention to grant a reasonable 
extension as to other stages of the deepening, and defers the 
final completion until a date still in the future, and since, 
under the earlier act, the period of maintenance of maxi- 
mum width and depth will not expire until January 1, 1900, 
I am of the opinion that the requirements of the statutes as 
to time have been sufficiently complied with in respect to 
the certificate and payment of $100,000, and that the issu- 
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ance of the certificate by the proper board may now be 
authorized or directed by you, provided the report of survey 
of the work meets your approval. 

Your second question is, ‘‘To whom should said certificate 
issue, in case it should be issued at all, i. e., should it issue 
to C. P. Goodyear, or to the parties to the contracts between 
Goodyear, Kay, and King, hereinafter mentioned?” It 
appears that Kay is a third party to the contracts referred 
to between Goodyear and King. Iam of opinion that the 
word ‘‘assigns” in the acts in question is intended to point 
out the party or parties who take over by formal assign- 
ment all rights to or interest in a contract, or such measure 
of rights and interest as carve out a complete share in the 
very undertaking itself with all its risks and incidents, and 
that in any event the assignee recognized must take in accord- 
ance with the method and formalities provided by section 
3477 of the Revised Statutes. Whatever may be the equi- 
table adjustment of the conflicting interests here, a contract 
enter se, such as the various agreements between the parties 
in question appears to be, cari not operate as an assignment 
binding on the Government, and no assignment according 
to the requirements of section 3477 has been filed or seems 
to exist. And the Government should not, for obvious 
reasons, construe a contract between third parties or between 
their contractor and others, or judicially determine the 
respective rights under such a contract merely for the reason 
that its terms relate toa Government undertaking; nor may 
the Government be controlled in its rightful course, or be 
delayed in the prosecution of the work in hand, because 
such a contract exists. Section 3477 was enacted to protect 
the Government from embarrassment, largely in view of 
such situations as the present one. (Goodman v. Niblack, 
102 U. S., 556; Spofford v. Kirk, 97 id., 484; United States 
v. Gellrs, 95 id., 407.) 

Similarly, I am of opinion that the phrase ‘‘legal repre- 
sentatives” in the act of 1896 refers to those who may be 
charged with the administration of the contractor’s estate, 
or as equivalent to the ‘‘assigns” of the contract as an in- 
tegral thing, as assignee in insolvency or receiver of the un- 
dertaking, either of which classes of persons might be called 
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on by the Government to complete the work in the event of 
the death of the contractor or his disability from various 
causes. While it is true that the statutes recognize generic- 
ally the assigns of this contractor, I see no reason in that 
fact for holding that the requirements of section 3477 do not 
apply. There is to my mind no inconsistency or repug- 
nancy whatever between the two statutes, so that the rule 
of United States. vy. Tynen (11 Wall., 88, 92) that effect 
should be given to both acts, if possible, may be fully ob- 
served in this case. 

Consequently I reach the conclusion that the certificate 
should issue to C. P. Goodyear as the contractor with the 
Government named in the act. 

Your third question asks whether you would fully per- 
form your duty in this case by issuing a certificate to Mr. 
Goodyear, which should set out in addition the various facts 
submitted to you showing the relations of the claimants to 
each other and their respective interests in and connection 
with the work. While I think that the issuing of a certifi- 
cate in such form is fairly within your administrative dis- 
cretion upon general considerations applicable, and is largely 
a question of expediency to be determined by yourself, I 
may suggest that this would be merely to relegate the real 
question for determination by the Secretary of the Treasury, 
or, in his choice, for reference again to myself, upon whose 
discretion and right in the premises, however, I do not intend 
hereby to place any limitation. 

IT am not inclined to attach much legal weight to the cir- 
cumstances of the recognition of J. Floyd King by your 
Department. It appears to consist chiefly in the formal 
interchange of certain queries and answers by correspond- 
ence, and to have been invited, however unconsciously, by 
General King’s own initiative in his desire for information 
regarding the progress of the work. 

In conclusion, I have no doubt that against the Govern- 
ment itself there is only one valid claim—that of the con- 
tractor named in the acts; but, in order to relieve the Gov- 
ernment of vexation and delay it may not be amiss to suggest 
that a justand equitable method of disposing of the conflict 
of interests, so far as the Government is concerned, and com- 
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mitting the adjustment between the various claims to arbi- 
tration or the proper tribunals would be for all the parties 
to execute an agreement in the nature of a trust, which shall 
embody a release to the United States as to the present pay- 
ment and an agreement to release similarly as to future pay- 
ments if and when earned and paid, and which shall provide 
for payment to a trustee for disbursement, first in settlement 
of established indebtedness, and then for division of profits 
under the contracts between the parties. 
Very respectfully, 


JOHN W. GRIGGS. 
The SECRETARY OF WAR. 





ARMY. 


The last proviso of section 6 of the act of April 22, 1898, authorizing the 
organization of certain forces with special qualifications from the 
nation at large, not to exceed 3,000 men, contemplates such an organi- 
zation of 3,000 men for the entire Army, and not the organization of 
such force under each call for volunteers. 


DEPARTMENT OF JUSTICE, 
August 1, 1898. 

Srr: I have the honor to acknowledge receipt of letter of 
William H. H. Hart, addressed to you and bearing date of 
Washington, D. C., July 22, 1898, in reference to your 
right to accept for service the organization known on the 
Pacific coast as ‘‘ Hart’s Brigade,” and stating that you were 
willing to have mustered into the service of the United 
States one regiment California Rangers, mounted riflemen, 
to serve, if desired, dismounted, the same as the Rough 
Riders are now serving, and two light batteries of artillery, 
provided there is law permitting you to take this course. 
You have referred this letter to me and requested my opin- 
ion as to whether, under the last proviso of section 6 of the 
act of Congress of April 22, 1898, the President is empow- 
ered to authorize the Secretary of War to organize exceed- 
ing 3,000 men for service in the Army, as contemplated by 
the said proviso. The proviso is as follows: 

‘That the President may authorize the Secretary of War 
to organize companies, troops, battalions, or regiments 
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possessing special qualifications from the nation at large, not 
to exceed three thousand men, under such rules and regula- 
tions, including the appointment of the officers thereof, as 
may be prescribed by the Secretary of War.” 

It is contended in the letter which you have referred to 
me that the President may authorize you to enlist and organ- 
ize under this provision of the act as many as 3,000 men 
under each separate proclamation or call for troops by the 
President. 

I do not think that the provision of the act referred to, 
when taken in connection with the whole act and its pur- 
‘poses, will bear this construction. The act was passed, as 
is well known, for the purpose of temporarily increasing 
the military establishment of the United States in time of 
war, the imminence of war with Spain being the emergency 
which gave rise to this legislation. The act was intended 
to empower the President to raise an army such as, in his 
opinion, might be necessary to meet this emergency, and 
the military force called for and organized in obedience to 
the proclamation of the President under the authority vested 
in him by the provisions of this act is the army which the 
act contemplated. It is, in my opinion, a strained construc- 
tion and one that will not bear the test to say that each proc- 
lamation of the President is the basis of the organization of 
a separate and distinct army. In the outset the President 
believed that the call for 125,000 men would be sufficient, 
and thereupon he issued his proclamation stating that that 
number was desired, and the War Department put into 
operation the machinery to raise and organize them. Soon 
thereafter the President felt convinced that 75,000 additional 
men would be required and he issued his proclamation for 
this latter number. This second call does not constitute a 
distinct army, but both calls together, and whatever other 
calls are made under the provisions of the act, pending the 
necessity for the temporary increase in the military estab- 
lishment of the United States, will constitute the army 
intended by the act. 

It is therefore, in my opinion, the proper construction 
of the provision of the act under consideration to hold that 
the whole number of men to be enlisted and organized with 
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special qualifications as authorized in this provision can not 
exceed 3,000 men. Hence, I advise you that the President 
is not vested with authority under the provision of law 
above quoted to authorize the organization of companies, 
troops, battalions, or regiments possessing special qualifi- 
cations from the nation at large, beyond the number of 
3,000 men in the aggregate. 
Respectfully, 
JOHN W. GRIGGS. 
The SecRETARY OF Wak. 





CONSULAR OFFICERS—FEES. 


Section 1703, Revised Statutes, allows consular agents all the fees col- 
lected, unless there is an order to the contrary limiting the compensa- 
tion to a part only of the fees received, in which event the residue is 
added to the income of the principal consular officer. 

There is no limitation upon the amount which the agent and the princi- 
pal officer together shall receive, in case the President makes order for 
a partition of the fees. 

Consular agents are entitled to retain a sum not to exceed $1,000 annu- 
ally out of the fees received by them, and the residue is to be paid to 
and retained by the principal consul, unless such residue, together 
with similar fees received from other consular agencies or vice-consul- 
ates in his territory, does not exceed $1,000 a year. 

The meaning of section 1733, Revised Statutes, being in doubt, it is proper 
to resort to the construction which has been placed upon it by the 
State and Treasury Departments, which have to do with its execution. 

The regulation of a Department of the Government is not to control the 
construction of an act of Congress when its meaning is plain, but when 
there has been a long acquiescence in a regulation, and by it rights of 
parties for many years have been determined and adjusted, it is not 
to be disregarded without the most cogent and persuasive reasons. 

The proposed regulation of the State Department with reference to the 
compensation of consular agents, being consistent with the provisions 
of law, may be carried into effect. 


DEPARTMENT OF JUSTICE, 
August 1, 1898. 

Srr: I have given consideration to the matters submitted 
to me for my opinion by your communication of July 12, 
wherein you inclosed a proposed Executive regulation of the 
compensation of consular agents, the material part of which 
is as follows: 

‘*It 1s hereby prescribed that consular agents, as compen- 
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sation for their services to American vessels and seamen and 
for other official acts, shall receive one-half the official 
fees collected for such services: Provided, such compensa- 
tion shall not exceed in any fiscal year the sum of one thou- 
sand dollars; and all such fees in excess of such compensa- 
tion shall be remitted to the consul in whose district the 
agency is located. No other arrangement with consular 
agents will be allowed.” 

The question submitted for my opinion is, whether this 
proposed regulation is consistent with the provisions of law 
governing the subject of compensation of consular agents. 
My attention is called by you to the provisions of sections 
1703 and 1733 of the Revised Statutes as the law governing 
this subject. These sections are as follows: 

‘Sec. 1703. Every vice-consul and vice-commercial agent 
shall be entitled, as compensation for his services as such, 
to the whole or so much of the compensation of the prin- 
cipal consular officer in whose place he shall be appointed 
as shall be determined by the President, and the residue, if 
any, shall be paid to such principal consular officer; and 
every consular agent shall be entitled, as compensation for 
his services, to such fees as he may collect under the regu- 
lations prescribed by the President governing the subject of 
fees, or to so much thereof as shall be determined by the 
President; and the principal officer of the consulate or com- 
mercial agency within the limits of which such consular 
agent shall be appointed shall be entitled to the residue, if 
any, in addition to any other compensation allowed him by 
law for his services therein. 

‘*Sec. 1733. All moneys received for fees at any vice- 
consulates or consular agencies of the United States, beyond 
the sum of one thousand dollars in any one year, and all 
moneys received by any consul or consul-general from con- 
sular agencies or vice-consulates in excess of one thousand 
dollars in the aggregate from all such agencies or vice- 
consulates, shall be accounted for to the Secretary of the 
Treasury, and held subject to his draft or other directions.” 

Section 1703 was first enacted in 1856 as part of the act 
to regulate the diplomatic and consular systems of the 
United States. 
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Section 1733 was enacted in 1868 as a proviso to the act 
making appropriations for the consular and diplomatic 
expenses of the Government for the year 1869. 

Both sections were carried by the revisers into the Revised 
Statutes, and consequently must have been supposed by 
them to be consistent with each other and capable of a 
construction which would give operation to both. 

Section 1703, by the first clause, confers upon consular 
agents, as compensation for their services, such fees as they 
may collect. It then goes on to provide, in the alternative, 
in effect, that the President may determine that they shall 
receive only a portion of the fees, he having the power 
to desigmate the portion. If the President designates that 
the agent shall receive only a share of the fees, and not the 
whole, then by the further provisions of this section the 
residue of the fees goes to the principal officer of the agency 
within the limits of which the consular agent shall be ap- 
pointed. Stated in another way, section 1703 allows the 
agent to receive all the fees collected, provided no order to 
the contrary is made by the President; if, however, the 
President, by order, limits the agent’s compensation to a 
part only of the fees received, then his compensation is re- 
duced by that much, and the residue is added to the income 
of the principal. 

This section, standing by itself, has no limitation whatever 
upon the amount which the agent may receive for himself 
if the President makes no determination to the contrary, nor 
any limitation upon the amount which the agent and the 
principal officer together shall receive in case the President 
makes order for a partition of the fees. 

Section 1733, however, does fix a limit upon the amount 
which may be received and retained both by consular agents 
and consuls or consuls-general from consular agencies. 

Paragraph 510of the consular regulations, adopted in 1896, 
relative to this subject, is a follows: 

‘*Consular agents are entitled, as compensation for their 
services, to such pay from the Government as their official 
services to American vessels and seamen may entitle them 
(par. 520), and to such fees as they may collect under these 
regulations, or to so much thereof as shall be determined by 
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the President, not to exceed $1,000 a year. And the princi- 
pal officer of the consulate or commercial agency within the 
limits of which such consular agent is appointed is entitled 
only to the residue, if any, in addition to any other compen- 
sation allowed him by law for his services therein. But all 
moneys received for fees at any vice-consulates or consular 
agencies of the United States beyond the sum of $1,000 in any 
one year, and all moneys received by any consul-general or 
consul from consular agencies or vice-consulates in excess of 
$1,000 in the aggregate from all such agencies or vice-con- 
sulates must be accounted for to the Secretary of the Treas- 
ury and held subject to his draft or other directions.” 

The question of doubt, concerning which you wish my 
Official opinion, is as to the effect of the limitation placed 
upon the compensation of consular agents by section 1733. 
Does that section mean that all the fees earned and collected 
at any consular agency beyond the sum of $1,000 in any one 
year shall be accounted for to the Secretary of the Treasury 
without regard to any order which the President may make 
with reference to the division of the same between the agent 
and the principal consul; or does it mean that a consular 
agent may receive and retain for his compensation a sum not 
to exceed $1,000, and that the principal consul may receive 
as residue the balance of fees so earned and collected, pro- 
vided that such principal consul shall not, in the aggregate, 
retain more than $1,000 from all the agencies or vice-con- 
sulates within his territory ? 

The question is one of doubt arising on the face of the 
two sections in question. If literally interpreted, section 
17338, standing by itself, would have the effect of limiting 
the total amount of compensation, both to the agent and 
the principal, to $1,000 a year, which sum might, under sec- 
tion 1703, be divided between them as the President might 
determine. 

On the other hand, read in connection with section 1703, 
the provisions of section 1733 might be understood to mean 
that all moneys received by consular agents as their share 
of fees under the apportionment of the President in excess 
of $1,000 a year should be accounted for to the Secretary of 
the Treasury. 
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The construction of tbe statute, therefore, being one of 
doubt, it is proper to resort to the construction which has 
been placed upon these provisions of law by the State 
Department and by the Department of the Treasury. Iam 
advised that the uniform method of settling the accounts of 
consuls and consular agents, ever since the adoption of sec- 
tion 1733 in its original form in the act of 1868, has been to 
allow the agent to retain a sum not to exceed $1,000 a year 
out of fees received by him, and to allow the principal con- 
sul to receive the residue, provided such residue did not, 
together with similar fees received from other consular agen- 
cies or vice-consulates in his territory, exceed $1,000 a year. 
In view of this uniform construction, prevailing now for 
thirty years, I am unable to say that the law has been erro- 
neously interpreted by the departments. 

The effect to be given in the construction of a statute to 
the practice of the various departments and officers of the 
Government has been frequently stated in the decisions of 
the Supreme Court of the United States. In the case of 
Robertson v. Downing (127 U. S., 607-613) it is said: 

‘**The regulation of a department of the Government is 
not, of course, to control the construction of an act of Con- 
gress when its meaning is plain; but when there has been a 
long acquiescence in a regulation, and by it rights of parties 
for many years have been determined and adjusted, it is not 
to be disregarded without the most cogent and persuasive 
reasons.” 

In Edwards's Lessee v. Darby (12 Wheat., 206-210) it was 
said: 

‘*In the construction of a doubtful and ambiguous law 
the contemporaneous construction of those who were called 
upon to act under the law and were appointed to carry its 
provisions into effect is entitled to very great respect.” 

In the case of United States v. [ll (120 U. S., 169-182) 
it is said that where there has been a long practice amount- 
ing to a contemporaneous and continuous construction of 
the statute, in a case where it is doubtful whether the 
statute requires a return of disputed fees, judges of emi- 
nence, heads of departments, and accounting officers of the 
Treasury having concurred in an interpretation in which 
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those concerned have confided, a surety on a bond given in 
pursuance of such statute, as well as his principal, had a 
right to rely on that interpretation in giving a bond. The 
courts further say in this last case: 

‘*This principle has been applied, asa wholesome one, for 
the establishment and enforcement of justice, 1n many cases 
in this court, not only between man and man, but between 
the Government and those who deal with it and put faith in 
the action of its constituted authorities, judicial, executive, 
and administrative.” 

As a particular instance of the interpretation of this par- 
ticular statute, which in a collateral way conforms to the 
view I have above expressed concerning it, I may refer to 
the decision of the Comptroller of the Treasury (4 Dec.Comp., 
part 3, p. 546) where the retention of $1,000 by the consular 
agent and the payment of the residue of $1,000 to the prin- 
cipal consul are impliedly approved. Also to the case of 
Marston et dl. v. United States (71 Fed. Rep., 496), where 
the retention by the consular agent of $1,000 as compensa- 
tion for a year was approved, notwithstanding the payment 
of $665 as residue to the principal consul. 

I therefore advise you that the proposed regulation sub- 
mitted to me is consistent with the provisions of law govern- 
ing the subject of compensation of consular agents. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF STATE. 





STAMP TAX—CHARTER PARTIES. 


The paragraph of the war-revenue act of June 13, 1898, relating to char- 
ter parties does not apply to vessels engaged in domestic commerce, 
as the law does not require that their tonnage should be registered. 


DEPARTMENT OF JUSTICE, 
August 2, 1898. 
Sir: I have the honor to acknowledge receipt of yours of 
July 9th, ultimo, inclosing a letter of the Commissioner 
of Internal Revenue of July 8, relative to the construction 
of that part of the war-revenue act under the head of 
**Charter party.” 
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You request an opinion on the question presented in the 
letter of the Commissioner, which is as follows: - 

‘“‘In regard to that paragraph of the revenue act of June 
13, 1898, relating to charter parties, the language is as 
follows: 

‘Charter party: Contract or agreement for the charter 
of any ship, or vessel, or steamer, or any letter, memoran- 
dum, or other writing between the captain, master, or 
owner, or person acting as agent of any ship, or vessel, or 
steamer, and any other person or persons, for or relating 
to the charter of such ship, or vessel, or steamer, or any 
renewal or transfer thereof, if the registered tonnage of 
such ship, or vessel, or steamer does not exceed three 
hundred tons, three dollars.’ . 

‘* It is claimed that vessels engaged in domestic commerce 
are exempt from this requirement, as the law does not 
require that their tonnage should be registered.” 

It is as to this question, therefore, that an opinion is 
requested. 

I have recently, at the request of the Commissioner of 
Internal Revenue, in response to an inquiry by the Lake 
Carriers’ Association, given a memorandum of opinion as 
follows: 

** The law as found in the Revised Statutes, Title XLVIII, 
the regulation of commerce and navigation, providing for 
the registry and recording of vessels, applies to such vessels 
as are required to be registered; and the law in Title L, 
Revised Statutes, regulation of vessels in domestic commerce, 
provides for the enrollment of vessels. 

‘Under Title XLVIII registered tonnage comprises the 
tonnage of vessels of the United States employed in foreign 
trade or the whale fisheries, and under Title L enrolled ton- 
nage comprises the tonnage of vessels employed in domestic 
trade and in trade on the Great Lakes with Canada, over 20 
tons, those under 20 tons of this class being termed ‘licensed 
vessels.’ 

‘**T am of the opinion that the clause of the war-revenue 
act under consideration applies only to vessels registered 
under Title XLVIII, and does not apply to vessels enrolled 
or licensed under Title L. I think the purpose of the law 
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was to make this distinction because of the fact that the 
vessels enrolled and licensed under Title L are engaged in 
domestic transportation, and it would bea palpable discrimi- 
nation against them in favor of other methods of domestic 
or inland transportation to require the tax provided for 
under the paragraph cited. When the term ‘registered 
tonnage’ was used in the act, it could mean, in my opinion, 
nothing more than to apply the law to such vessels as are 
required by law to be registered. Itis a technical term, and 
applied to a particular class of vessels known as registered 
vessels, in distinction from enrolled vessels and licensed 
vessels.” 

Upon a further examination of this question I feel fully 
convinced that the foregoing is the correct interpretation 
and construction of the provision of the war-revenue act 
referred to. I am strengthened in the position that the law 
makes the distinction before stated between vessels of 
registered tonnage and enrolled vessels, because of the fact 
that our law, in addition to the registration of vessels of the 
United States, as provided in Title XLVIII, makes provision 
by which the registered tonnage of foreign vessels coming 
into our ports shall be made to conform to that of our own 
vessels. 

By the act of August 5, 1882 (22 Stat. L., ch. 398, p. 300, 
sec. 2), the following was substituted for section 4154 of the 
Revised Statutes, which was repealed: 

**Sec. 4154. Whenever it is made to appear to the Secre- 
tary of the Treasury that the rules concerning the measure- 
ment for tonnage of vessels of the United States have been 
substantially adopted by the government of any foreign 
country, he may direct that the vessels of such foreign 
country be deemed to be of the tonnage denoted in their 
certificates of register or other national papers, and there- 
upon it shall not be necessary for such vessels to be remeas- 
ured at any port in the United States; and when it shall be 
necessary to ascertain the tonnage of any vessel not a vessel 
of the United States, the said tonnage shall be ascertained 
in the manner provided by law for the measurement of 
vessels of the United States.” 

This places foreign vessels coming into our ports upon 
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precisely the same footing as American vessels in respect to 
registered tonnage, and would subject contracts or agree- 
ments for charter made in this country in respect to such 
foreign vessels to the same tax as such contracts or agree- 
ments made or entered into for the charter of American 
vessels. 
Very respectfully, JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN W. GRIGGS. | 
The SECRETARY OF THE TREASURY. 





PRIZE MONEY. 


The officers and men of the U. 8. 8. Hawk are not entitled to prize money 
for the destruction of the Spanish steamer Alphonso XII. 

If at the time of her destruction she was a ship or vessel of war in the 
service of Spain, bounty may be recovered under section 4635, Revised 
Statutes. 

Section 4625, Revised Statutes, relating to prizes, refers only to property. 
actually captured, and not to property which has been destroyed 
without ever having been actually seized or in the possession of the 
forces of the United States. 


DEPARTMENT OF JUSTICE, 
August 2, 1898. 

Srr: I have the honor to acknowledge the receipt of your 
communication of July 20 ultimo, wherein you state for 
my information certain particulars of the destruction by 
the U. S. S. Hawk, assisted by the U. S. S. Castine, on the 
night of July 4 and the morning of July 5 ultimo, of the 
Spanish steamer Alphonso XIT, near Havana. You state that 
the officers and men of the //awk have presented a claim for 
prize money under section 4625 of the Revised Statutes, 
and you desire an expression of my views as to the legality 
of such claim. 

The statutes of the United States, Title LIV, under the 
head of prize, refer, with some few exceptions, to the cap- 
ture and condemnation, the sale and division of proceeds, of 
vessels captured as prize by authority of the United States. 
From the facts stated in your letter it appears that the 
Alphonso XII was not actually captured by the United States 
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war ships. The boat which the commander of the Hawk 
sent to take possession was fired upon at its approach and 
had to retire. The Spanish vessel was assisted in averting 
capture by the fire of the land batteries, and, as a matter of 
fact, was not at any time within the possession or control of 
the United States forces, but was destroyed by their hostile 
fire on the morning of July 5 last. She was destroyed for 
the purpose of preventing her cargo from falling into the 
hands of the enemy. 

Section 4625 of the Revised Statutes, under which the 
claim of the captors is made, in my judgment refers only 
to property actually captured, and not to property which 
has been destroyed without ever having been actually 
seized or in the possession of the United States forces. 

I am therefore of the opinion that the claim of the officers 
and men of the //awk can not be sustained under the pro- 
visions of section 4625. 

I am further advised by your letter that newspaper 
’ reports and other information of a general character indicate 
that the Alphonso XTT, at the time of her destruction, was 
in use as an auxiliary vessel of the Spanish navy, although 
her precise status is not at present known to your Depart- 
ment. If it be true that the vessel, at the time of her 
destruction, was a ship or vessel of war belonging to Spain, 
or in her service, then it is possible that under the provi- 
sions of section 4635 of the Revised Statutes the officers 
and crew of the //awk may be entitled to the bounty pro- 
vided for by that section. Whether or not the officers and 
crew of the Custine would be entitled to share in such 
bounty is also a question which I suggest to you, although 
I express no opinion thereon. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE NAvy. 


INTEREST—NORTH AMERICAN COMMERCIAL COMPANY. 


The North American Commercial Company is liable to the United States 
for interest upon the sums overdue on account of taxes, rental, and 
bonus under its lease with the United States. 
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Where money is due and payable on a contract at a specific time and 
is withheld, the creditor is entitled to demand and receive interest at 
the rate prevailing in the forum where suit is brought, except as 
against the Government of the United States and sovereign States. 

In an action for use and occupation or for mesne profits, where the 
recovery is of a sum in the nature of rent, interest is allowed on each 
annual sum from the end of the year. 


DEPARTMENT OF JUSTICE, 
August 2, 1898. 

Srr: I have the honor to acknowledge the receipt of your 
letter of July 22, inclosing a letter from A. K. Tingle, esq., 
attorney for the North American Commercial Company, 
lessee of the Pribilof Islands, wherein the question is raised 
as to the propriety of a demand by the Treasury Depart- 
ment for interest upon the annual sums due from the Com- 
mercial Company to the United States on account of taxes, 
rental, and bonus under the lease between said company and 
the United States. I am advised by your letter that the 
exact amount due from the company to the United States 
for taxes, rental, and bonus under said lease for the years 
1894 to 1897, both inclusive, has been paid by the North 
American Commercial Company and covered into the Treas- 
ury, and you desire my opinion as to the right of the Goy- 
ernment to demand and collect from the company interest 
on the several amounts due for said years, respectively. 

The lease in question, which bears date March 12, 1890, 
provides that the annual rental therein reserved, together 
with all other payments to the United States provided for 
therein, should be made and paid on or before the 1st 
day of April of each and every year during the existence 
of the lease. A dispute having arisen between the United 
States and the lessee as to what amount, if anything, was 
due by way of rental, etc., upon said lease for the year 
ending April 1, 1894, the United States began an action 
upon contract against the North American Commercial Com- 
pany in the circuit court of the United States for the south- 
ern district of New York on the 25th day of June, 1894, in 
which it demanded judgment against the defendant, the 
lessee, in the sum of $132,187.50, with interest thereon from 
the ist day of April, 1894, said sum being the amount 


174 INTEREST—NORTH AMERICAN COMMERCIAL OO. 


claimed by the Government to be due for the year ending 
April 1, 1894. To this action the company put in a defense, 
claiming not only that it owed nothing to the United States, 
but that the United States was indebted to it in the sum of 
$283,725 for damages by reason of the nonperformance by 
the United States of its obligations under said lease. This 
suit having been tried before said circuit court a decision 
was rendered in favor of the United States to the effect that 
the plaintiff, the United States, was entitled to judgment in 
the sum of $94,687.50. The Supreme Court of the United 
States, to which the case was subsequently taken, modified 
this judgment in so far as to direct that the amount which 
the United States should recover was $76,687.50, with inter- 
est thereon from the Ist day of April, 1894, and the Supreme 
Court directed that judgment in favor of the United States 
should be rendered upon the defendant’s counterclaim. 
Although statements of the amount claimed by the Govern- 
ment as due under the lease were furnished to the company 
for each subsequent year after 1894 no action was brought 
to enforce the Government’s demand because the questions 
in dispute were expected to be settled by the suit to which 
I have referred. In the year 1894 the company offered to 
pay to the United States a small proportion of the amount 
subsequently adjudged to be due by the Supreme Court, 
but did not actually tender the money nor pay any sum into 
court, and judgment for interest was allowed by the Supreme 
Court without question or dispute. 

A consideration of the principles upon which interest is 
allowed upon overdue claims makes it perfectly clear that 
the company is liable to the United States for interest upon 
each sum which it now admits, under the principles declared 
by the Supreme Court, it owed to the United States for 
rental, etc., upon said lease for each year from 1894 to 
1897, inclusive. As I have above stated, the lease provided 
for the payment of the rental, etc., at a specific date, to wit, 
on the 1st of April in each year. Whatever money due to 
the Government the company withheld from it after that 
date it withheld wrongfully, and receiving and retaining 
the benefit of it, should, under ordinary principles of justice, 
be required to pay the legal rate of interest thereon when 
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making settlement. Interest is defined as the value of the 
use of money, or the amount of compensation for withhold- 
ing money. (Loudonv. Taxing District, 104 U.S., 771.) It 
bears the same relation to money that rent does to land, 
wages to labor, and hire toa chattel. It may be asserted 
asa universal principle of legal practice in America, as 
against all parties except the United States Government 
and sovereign States, that where money is due and payable 
on a contract at a specific time and is withheld the creditor 
is entitled to demand and receive interest, at the rate pre- 
vailing in the forum where a suit is brought, from the due 
date of the claim. As particular instances applicable to the 
present case, I may cite numerous cases collected in 1 Sedg- 
wick on Damages, section 307, to the effect that where rent 
due by agreement is not paid, interest may be recovered 
on the amount from the day on which it should have been 
paid. So in an action for use and occupation, or for mesne 
profits, where the recovery is of a sum in the nature of rent, 
interest is allowed on each annual sum from the end of the 
year. 

I perceive nothing in the letter of the counsel of the 
North American Commercial Company, transmitted to me 
with your communication, which suggests any reason for 
varying the application of this principle. It is claimed in 
that brief that the company made no default in payment; 
that it tendered the amount due according to previous set- 
tlements made by competent authority and approved by the 
law officers of the Government; that the tender was refused 
and an unjust demand made by the Department. Whether 
or not all this is true is immaterial. The truth is that the 
company did owe to the United States a certain specific sum 
much greater than the sum it offered to pay. The tender 
of a less sum than that actually due was tantamount to no 
tender at all, and had no legal effect whatever. Interest is 
not allowed upon the basis of a penalty for lack of good 
faith or promptness, but as compensation to the creditor. 
The company has had the use for several years of large sums 
of money which it owed to the United States. For the 
same period the United States has been deprived of the use 
of this money. It is neither unjust nor unlawful for the 


176 ARMY OFFICERS—AGE LIMIT. 


United States to demand that it shall receive from the com- 
pany, by way of interest, compensation for its deprivation 
of the use of these sums, and it is no just ground of com- 
plaint on the part of the company that it is required to make 
compensation to the United States for the use of the money 
which it unfawfully retained. 
Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


ARMY OFFICERS—AGE LIMIT. 


The law fixes no age limit for officers in the Volunteer Army. 

An officer of the Regular Army, holding at the same time a commission 
as a general in the Volunteer Army, may continue to hold and exercise 
his commission in the Volunteer Army after having been placed upon 
the retired list by reason of the age limit. 


DEPARTMENT OF JUSTICE, 
Auguat 3, 1898. 

Str: In response to your request, under date of July 14, 
1898, for my opinion as to whether an officer of the Regular 
Army, upon reaching the age limit of 64 years, and being 
retired from active service, pursuant to the act of June 30, 
1882 (22 Stats., 118), shall thereby also cease to perform active 
military service inthe Volunteer Army of the United States 
under a commission issued by the President, pursuant to 
the provisions of the act of April 22, 1898, °‘ To provide for 
temporarily increasing the military establishment of the 
United States in time of war, and for other purposes,” I have 
the honor to advise you as follows: 

The act of April 22, 1898, above referred to, provides that 
the Regular Army is the permanent military establishment 
which is maintained both in peace and war according to law. 
The statutes governing the organization of the Regular 
Army, its composition, the qualifications, grade and rank of 
its officers, the method of their promotion and retirement, 
are found in the Revised Statutes, Title XIV, supplemented 
by such amendments as have been passed since the compila- 
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tion of the Revised Statutes. The same act of April 22, 
1898, further provides, in section 2: 

‘‘That in time of war the Army shall consist of two 
branches, which shall be designated respectively as the Reg- 
ular Army and the Volunteer Army of the United States.” 

Section 11 of the same act authorizes the President to 
appoint in the Volunteer Army, by and with the advice and 
consent of the Senate, not exceeding one major-general for 
each organized army corp and division, and one brigadier- 
general for each brigade, and specifically directs that any 
officer so selected and appointed from the Regular Army 
shall be entitled to retain his rank therein. From this last 
provision it appears that the same person may hold a com- 
mission of one grade in the Regular Army, and a commission 
as a major-general or brigadier-general in the Volunteer 
Army at the same time. 

The law fixes no age limit for officers in the Volunteer 
Army, so that it is competent for the President to appoint, 
as a major-general or brigadier-general in the Volunteer 
Army, @ person above the age of 64 years. Such appoint- 
ments may be made from civil life, or may be made from 
the commissioned officers of the Regular Army. An officer 
of the Regular Army, holding a commission therein, may 
resign or be placed upon the retired list without in any way 
impairing his right or qualification to serve in the Volunteer 
Army. The fact that an officer has reached the age limit 
and is retired as an officer in the Regular Army, does not 
appear in any wise to be inconsistent with his continuing to 
hold a valid and live commission in the Volunteer Army. I 
ean find no provision in the statutes, nor do I perceive any 
reason to advise you, therefore, otherwise than that an 
officer of the Regular Army, holding at the same time a 
commission as a general in the Volunteer Army, may con- 
tinue to hold and exercise his commission in the Volunteer 
Army after having been placed upon the retired list by 
reason of the age limit. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF War. 
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WAR-REVENUE TAX. 


Where words are sometimes used in different senses, their meaning in a 
statute must always be construed in reference to the subject-matter of 
the enactment. 

The terms ‘‘goods,’’ ‘‘goods and chattels,’’ and ‘‘ goods, wares and 
merchandise ’’ have no invariable fixed meaning in legal construction. 

The term ‘‘goods’’ as used in the war-revenue act of June 13, 1898, 
includes money. 

DEPARTMENT OF JUSTICE, 


Washington, D. C., August 17, 1898. 


Sir: In response to your request, under date of July 25 
ultimo, for my opinion as to whether or not the word 
‘* yoods,” as used in the war-revenue act of June 13, 1898, 
includes money, I have the honor to advise you as follows: 

The question arises under the following paragraph, con- 
tained in Schedule A of said act: 

‘* Express and freight: It shall be the duty of every rail- 
road or steamboat company, carrier, express company, or 
corporation or person whose occupation is to act as such, to 
issue to the shipper or consignor, or his agent, or person 
from whom any goods are accepted for transportation, a bill 
of lading, manifest, or other evidence of receipt and for- 
warding for each shipment received for carriage and trans- 
portation, whether in bulk or in boxes, bales, packages, 
bundles, or not so enclosed or included; and there shall be 
duly attached and canceled, as is in this act provided, to each 
of said bills of lading, manifests, or other memorandum, 
and to each duplicate thereof, a stamp of the value of one 
cent.” 

The word ‘‘ goods” and the terms ‘‘ goods and chattels” 
and ‘‘goods, wares, and merchandise” have no invariable 
fixed meaning in legal construction. Their interpretation 
varies according to the circumstances in which they are 
used. The word ‘‘goods” sometimes has a very broad 
meaning, comprehending everything that would be included 
in the term personal property. In some senses it is very 
restricted, describing merely, for instance, a stock of mer- 
chandise in a store. When used in the latter sense it would 
not include movable fixtures, nor the safe, nor the scales, 
nor the horses and wagons and other paraphernalia used for 


TO THE SECRETARY OF THE TREASURY. 179 


carrying on the business. The use of the term varies in 
comprehensiveness between these two extremes. Undoubt- 
edly, in many constructions, the word ‘‘ goods” includes 
money. Under a common-law execution directing the sher- 
iff to make of the goods and chattels of the defendant a 
certain sum, the sheriff can properly levy upon and take 
money of thedefendant. (Zurnerv. Kendall, 1 Cranch, 117). 

In Sewall vy. Allen (6 Wendall, 335, 355), it is said ‘‘ there 
can be no doubt that bank bills, under certain circumstances, 
and for certain purposes, are considered and treated as 
goods. They are subject to execution, and also pass as 
goods to executors and administrators, and to the assignees 
of bankrupts.” In the same case it was said by Chancellor 
Walworth: 

‘‘For all civil purposes, and especially in the United 
States, where they constitute (1830) nearly the whole circu- 
lating medium of the country, bank bills are considered and 
treated as money, and therefore come within the general 
term goods.” 

The rule of construction to be followed in these cases is 
nowhere better stated than in the same opinion of Chan- 
cellor Walworth above referred to. He says: 

‘* Where words are sometimes used in different senses, 
their meaning in a statute must always be construed in 
reference to the subject-matter of the enactment.” (Sewall 
v. Allen, 6 Wend., 335.) 

Applying this rule of construction to the language of the 
war-revenue act above quoted, it is not difficult to determine 
the subject-matter of the enactment. The subject-matter is 
comprised in the heading to the paragraph quoted, namely, 
‘*Express and freight.” It was the manifest purpose of 
Congress to impose a stamp tax upon the shipment and 
transportation of such material substances as, under com- 
mercial usage at the present time, are the subjects of trans- 
portation by railroad and steamboat companies, express 
companies, and corporations or persons whose occupation is 
toact as such. There is in practice and principle no differ- 
ence whatever, commercially and legally, between the trans- 
portation by a common carrier of money and the transporta- 
tion of ordinary merchandise. It is the general custom at 
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this time for express companies to accept and transport for 
pay, as common carriers, packages containing ‘‘ goods” in 
the more liberal acceptation of the term, including coin, 
bank bills, stock certificates, commereial paper, and other 
choses in action. No reason is perceived why Congress 
should have intended to apply a stamp tax to the transpor- 
tation of merchandise in the ordinary acceptation of the 
term, and to have allowed the express companies to trans- 
port money or evidences of indebtedness, or other papers or 
documents not falling within the restricted meaning of the 
term ‘‘ goods,” without the payment of the tax. The prin- 
ciple on which the tax is levied applies equally and generally 
to all packages, no matter what they contain, accepted by 
the companies for transportation. It seems clear that Con- 
gress meant to impose the tax upon all things received and 
transported as express or freight matter, and the word 
‘* goods” was used to comprehend and include everything of 
that description. When money is sent by express it is car- 
ried in bulk, in bags or packages. Its transportation does 
not differ from the method followed in transportnig other 
valuable packages. 

In the case of the Schooner Khzabeth and Jane (2 Mason 
C. Cls., 407) it was held by Mr. Justice Story that silver dol- 
lars were ‘‘goods, wares, and merchandise” within the 
meaning of the revenue act of March 3, 1799, chapter 128, 
for the landing of which a permit from the custom-house 
was necessary. In that case it is said: 

‘*Tt can not be doubted that money, and of course foreign 
coin, falls within the description of goods at common law; 
and coin, dollars, and bullion are considered in commercial 
transactions as ‘goods and merchandise,’ and may be insured 
as such in a policy of insurance. In point of fact, too, 
dollars are often imported as ‘ wares and merchandise ’—that 
is to say, as property, not to pass merely as currency, but 
to be bought and sold as a marketable commodity at varying 
prices. Unless, therefore, there is something in the con- 
text of the statute from which it can be inferred that the 
legislature did not use the words in their ordinary import, 
I think I am bound to interpret them in that sense.” 

Both upon principle and the authority of the decided 
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cases, 1 am of the opinion, therefore, that the term ‘‘ goods” 
used in the act above quoted includes money. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 





OPINIONS—TOBACCO PACKAGES. 


The question whether a proceeding under any law would or would not 
be successful, is a judicial question on which it is not necessary or 
proper for the Attorney-General to give an official opinion. 

A doubt existing as to the right of the Government to exclude from 
packages of manufactured tobacco, cigars, cigarettes, etc., everything, 
except the wrapper, label, and stampe under the act of July 24, 1897, 
a case should be presented to the courts to test the question. 


DEPARTMENT OF JUSTICE, 
August 19, 1898. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 9th instant asking to be advised whether the 
prohibition contained in section 10 of the tariff act of July 
24, 1897, purporting to amend Revised Statutes, section 
339-4 as amended, can be enforced under Revised Statutes, 
section 3456, or under any other law relating to the subject. 
The prohibition in question is as follows: 

**None of the packages of smoking tobacco and fine-cut 
chewing tobacco and cigarettes prescribed by law shall be 
permitted to have packed in, or attached to, or connected 
with them, any article or thing whatsoever, other than the 
manufacturers’ wrappers and labels, the internal-revenue 
stamp and the tobacco or cigarettes, respectively, put up 
therein, on which tax is required to be paid under the inter- 
nal-revenue laws; nor shall there be affixed to, or branded, 
stamped, marked, written, or printed upon, said packages, 
or their contents, any promise or offer of, or any order or 
certificate for, any gift, prize, premium, payment, or 
reward.” 

Section 3456, Revised Statutes, which is one of the pro- 
visions of the internal-revenue laws common to several ob- 
jects, omitting such of the said section as is not pertinent 
to the inquiry in hand, is as follows: 

“Tfany * * * manufacturer of tobacco or cigars shall 
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knowingly or willfully omit, neglect, or refuse to do or cause 
to be done any of the things required by law in the carrying 
on or conducting of his business, or shall do anything by 
this title prohibited, if there be no specific penalty or pun- 
ishment imposed by any other section of this title for the 
neglecting, omitting, or refusing to do, or for doing or caus- 
ing to be done the thing required or prohibited, he shall 
pay a penalty of one thousand dollars; and if the person so 
offending be * * * a manufacturer of tobacco or cigars, 
all tobacco or cigars found in his manufactory shall be for- 
feited to the United States.” 

The first question which arises is as to whether this is a 
case in which the Attorney-General is authorized by law to 
givean opinion. The question presented, in some respects, 
is not one arising in your Department, but belongs more 
properly to this Department and the courts of justice, and 
the inquiry whether a proceeding under section 3456, or 
under any other law, would or would not be successful is a 
judicial question on which it is not necessary or proper for 
me to give an official opinion. (20 Opin., 702.) 

However, I regard the matter as one of such importance 
that I do not think proper to dismiss it without making a 
suggestion that it be tested as early as practicable in the 
courts. This legislation undoubtedly involves several im- 
portant legal question”, which I think should be passed upon 
by the courts before an effort is made to put it into general 
execution. 

It is not apparent to me that this paragraph in any way 
affects the collection of taxes upon manufactured tobacco, 
and it is probable that Congress had another object in view 
in its enactment. The latter part of the paragraph quoted 
seems to indicate that the intention of the act was to exclude 
from packages of manufactured tobacco, cigars, and ciga- 
rettes, things which were, in the judgment of Congress, 
immoral or in some other like way objectionable. Now, 
Congress has the power, in connection with the manufacture 
and sale of tobacco, aside from the regulation of interstate 
commerce in that article, to provide for the collection of 
internal-revenue taxes therefrom; but this law is aimed at 
the sale, gift. or distribution, without any reference to 
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interstate commerce, of articles accompanying packages of 
manufactured tobacco. There is at least plausible ground 
upon which to base the contention that such restriction of 
private rights is not authorized by the Constitution. The 
power to collect revenue from specific articles does not neces- 
sarily imply a power to regulate the business of citizens 
with regard to other subjects. It is a question which admits 
of much doubt, whether Congress, when it enacts laws for 
the purpose of raising revenue from the business of manu- 
facturing and selling tobacco, is warranted in enacting in 
connection therewith legislation to protect the morals of the 
people. It has been held by the Supreme Court of the 
United States in the case of United States v. FE. C. Knight 
Company (156 U.S., 1) that these matters belong exclusively 
to the States. 

Aside from this, the paragraph quoted presents some dif- 
ficulties in the way of the effectual enforcement of its 
provisions by seizures, fines, or the like. Penal statutes, 
according to the fundamental principles, should clearly pre- 
scribe the offense und its punishment and point out the 
offender, so that a man may not be condemned for an act 
which he reasonably supposes himself at liberty to commit 
with impunity. 

I would suggest, therefore, that the Commissioner of In- 
ternal Revenue cause to be instituted through some one of 
the collectors a proceeding by which the validity and scope 
of this law can be tested in the courts. A seizure of pack- 
ages containing the prohibited articles can be made and a 
criminal warrant issued against some manufacturer or other 
person who is alleged to have violated the provisions of the 
paragraph, and thus a case can be brought before the courts 
und the questions involved judicially determined. 

Respectfully, | 
JAMES E. BOYD, 
Assstant Attorney-General. 
Approved. 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 
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OFFICE—COMPENSATION. 


The circuit judge appointed as a commissioner under the convention of 
February 8, 1896, with Great Britain, is entitled to compensation 
additional to that of his salary, notwithstanding Revised Statutes, 
sections 1763 and 1765, and the act of July 31, 1894, section 2. 

This law should not be regarded as enacted by Congress to invade the 
domain of the treaty-making authority and establishing restrictions 
upon future occasional and temporary commissionerships created by 
international agreement, the nature and functions of which neither 
Congress nor the framers of Article I, section 2, of the Constitution, 
could wisely undertake or foresee. 

Semble: The word ‘‘ office,’’ as used in section 2 of the act of 1894, is 
to be presumed, in the absence of indications to the contrary, not to 
embrace such commissionership, because it is not what is called a 
constitutional office. 


DEPARTMENT OF JUSTICE, 
August 18, 1898. 


Sir: I have your letter of the 13th instant, asking my 
opinion upon the question whether Hon. William L. Putnam, 
United States circuit judge, who was appointed and has acted 
as one of the two commissioners under the convention of 
February 8, 1896, concerning claims growing out of seizures 
of vessels in Bering Sea, can be paid by you for his services 
as such commissioner. 

Your attention, it appears, has been called to R. S. 1765, 
1763, and the Dockery law. (2 Supp. Rev. Stat., 212.) 

The provision of the Dockery law referred to is as fol- 
lows: 

‘** No person who holds an office the salary or annual com- 
pensation attached to which amounts to the sum of two thou- 
sand five hundred doliars shall be appointed to or hold any 
other office to which compensation is attached unless specially 
heretofore or hereafter specially authorized thereto by law.” 

Article 7 of the treaty of 1896 is as follows: 

‘*Kach Government shall provide for the remuneration of 
the commissioner appointed by it. 

‘*The remuneration of the umpire, if one should be ap- 
pointed, and all contingent and incidental expenses of the 
commission, or of the umpire, shall be defrayed by the two 
Governments in equal moieties.” 

The treaty article 3 speaks of the two commissioners as 
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constituting a commission, and article 1 provides that the 
two parties agree to refer all claims growing out of seiz- 
ures of British vessels in Bering Sea to two commission- 
ers, one to be appointed by the President, one by tbe 
Queen. The duties of the commissioners are confined to 
fairly and impartially investigating and deciding upon the 
claims, jointly, and jointly reporting any disagreement; 
upon which, an umpire is to be chosen. 

On May 7, 1896, Congress passed a law appropriating 
$75,000, ‘‘to be expended, under the direction of the Secre- 
tary of State, with the approval of the President of the 
United States, in fulfilling the stipulations of the treaty.” 
This language evidently referred to article 7, and did not 
provide for the payment of the claims. 

The question is whether the act of 1894 applies to the 
commissioner and prevents the payment to Judge Putnam 
of compensation from the $75,000 because it forbids the 
appointment to or holding of a second ‘‘ office to which com- 
pensation is attached.” 

Article II, section 2 of the Constitution, establishing the 
executive branch of the Government, provides: 

‘*He [the President] shall have power, by and with the 
advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur; and he shall 
nominate, and by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers 
and consuls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be estab- 
lished by law; but the Congress may by law vest the 
appointment of such inferior officers as they think proper 
in the President alone, in the courts of law, or in the heads 
of departments. ” 

It would seem that the phrase ‘‘ which shall be established 
by law” was conceived as referring to the power of Con- 
gress to pass laws necessary and proper to carry into effect 
all the powers granted in the Constitution, and that there 
was no expectation that the ‘‘ officers of the United States” 
would be established by treaties between the United States 
and other countries. - The commissionership in question is 
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not an office established by law in that sense. Neither does 
it seem to be within the clause ‘‘ambassadors, other pub- 
lic ministers and consuls;” for their offices were adopted 
from the law of nations, and exist independently of statute 
or treaty. (7 Opin., 242.) The commissioner is, of course, 
not one of the officers ‘‘whose appointments are herein 
otherwise provided for.” 

In short, the office, if it be an office, is not one of those 
appointment to which is required by the Constitution to be 
made in the ways enumerated in Article II, section 2. 

The treaty, to which the commission and commissioner- 
ship owe their existence, provides that the President (saying 
nothing of the Senate) shall appoint; but, although this 
produces a resemblance to the Constitutional requirement, 
the commissionership is none the more, on that account, an 
office known to the Constitution as such. It is an office or 
employment emanating from the general treaty-making 
power, and created by it and Great Britain. In the case of 
United States v. Germaine (99 U. S., 510), the Supreme 
Court say: 

‘*That all persons who can be said to hold an office under 
the Government about to be established under the Constitu- 
tion were intended to be included within one or the other of 
these modes of appointment (those of Article II, section 2), 
there can be no doubt. * * * If the punishment were 
designed for others than officers as defined by the Constitu- 
tion, words to that effect would be used, as servant, agent, 
person in the service or employment of the Government; 
and this has been done where it was so intended, as in the 
sixteenth section of the act of 1846, concerning embezzle- 
ment, by which any officer or agent of the United States, 
and all persons participating in the act are made liable.” 

In the series of statutes to which the act of 1894 belongs— 
Revised Statutes 1763, 1764, 1765—it will be observed that 
the language of the Supreme Court finds further confirma- 
tion; for after speaking of officers they add words to include 
persons serving the Government in other or doubtful 
capacities. 

It is true that the statutes referred to were criminal; but, 
while this may be a reason for not confining the word office 
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in civil statutes to a strict construction, yet what the Supreme 
Court says seems to indicate that, where, as in this series, 
that word is used and followed by other designations, the 
line of cleavage is that between constitutional and noncon- 
stitutional offices. (See United States v. Mouat, 124 U. S. 
307.) : 

It would seem, therefore, that the word office in the act 
of 1894 is to be presumed, in the absence of indications to 
the contrary, not to embrace such a commissionership, 
because not what is called a constitutional office. But this 
may not be so; and therefore it is well to consider that, in 
addition to the constitutional, there is the legal and the pop- 
ular sense of the word office. 

The legal definitions of a public office have been many 
and various. The idea seems to prevail that it is an employ- 
ment to exercise some delegated part of the sovereign power; 
and the Supreme Court appears to attach importance to the 
ideas of ‘‘tenure, duration, emolument, and duties,” and 
suggests that the last should be continuing or permanent, not 
occasional or temporary. In case cited it was further said: 
‘* The surgeon is only to act when called upon by the Com- 
missioner of Pensions in some special case, as when some 
pensioner or claimant of a pension presents himself for ex- 
amination ;” and this was regarded as making his duties 
‘* occasional and intermittent.” 

Whether this commissioner, sent to adjudicate upon cer- 
tain named claims, listed at the end of the treaty, whose 
employment was thus to perform a certain task which might 
take a month or several months, would answer the right 
legal definition of an officer, must be regarded as at least 
doubtful. He resembles a special assistant to a district at- 
torney, to aid in a certain case or set of cases, who has been 
recognized as not an officer, although a regular assistant is 
an officer. No ‘‘emolument” was attached to his employ- 
ment by the treaty or act of May, 1896, but the former sig- 
nified no more on that point than that he was to be paid by 
the United States, if at all, and the latter, while appropriat- 
ing money to be used in carrying out article 7, left the 
President and Secretary free to pay or not to pay the com- 
missioner, as might be arranged. I am not prepared to say, 
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however, that, if nothing else were lacking to make him an 
officer of the United States—and we may assume that only 
officers of the United States were in the mind of Congress 
in 1894—it would be easy to establish that the commissioner 
could be paid out of the $75,000 and yet be regarded as 
holding an employment to which no ‘‘emolument” belonged. 
It does seem, however, that the temporary character of the 
employment, which was to consist of and to terminate at 
the end of the examination of a limited number of specified 
claims, withdraws one of the elements of an office which the 
Supreme Court regards as essential. (Aujfmordt v. Hedden, 
137 U.S., 327.) 

As for the popular language, it seems clear that a person 
employed solely as a sworn judge of a joint international 
commission would not be spoken of as an officer of either 
country, although, under a treaty requiring it, selected and 
sent to his post by one of them. 

For these reasons, it seems to me that this act of 1894, 
passed anterior to the treaty as a supplement to a series of 
acts which first concerned only collectors of customs, naval 
officers, and surveyors, and was afterwards extended to 
other officers, should be regarded as not intended by Con- 
gress to invade the domain of the treaty-making authority 
and establish restrictions upon future occasional and tem- 
porary commissionerships created by international agree 
ment, the nature and functions of which neither Congress 
nor the framers of Article II, section 2, could wisely have 
undertaken to foresee. The treaty in this case might have 
provided for the appointment of an identical commissioner 
by our Ambassador to Great Britain, or by the President of 
France, instead of by the President of the United States, 
and might, for reasons important to the two treaty-making 
authorities, have expressly required one of the judges of the 
Supreme Court to be appointed. With such matters, it 
seems to me, Congress, by the act of 1894, had no intention 
of interfering. If within the letter, such an employment 
seems to be bevond the intent of that law. 

It has been a useful custom of the Government for a cen- 
tury to assign to special work of great international impor- 
tance eminent judges—Ellsworth, Jay, Nelson, ete.—while 
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it has been no part of our policy to require services for the 
public without pay, theoretically amounting to just compen- 
sation. 

What | have said seems to have been the executive inter- 
pretation of the word office; for, Mr. Senator Morgan was 
appointed and paid as a member of the fur-seal arbitration 
tribunal, although while a Senator he aided in creating that 
“eivil office,” and Mr. Justice Brewer and Judge Alvey, 
since this act of 1894, have been appointed upon the com- 
mission to report upon the divisional line between Venezuela 
and British Guiana, all being compensated out of general 
appropriations for the expenses. 

While, therefore, the question is not free from difficulty, 
I am inclined to the opinion that Judge Putnam can be paid 
a sum additional to his salary as judge. 

I do not regard Revised Statutes 1763 and 1765, to which 
you refer me, as applicable to the case. If not an office, the 
commissionership was a distinct place, position, or employ- 
ment, having nothing to do with the duties of the judgeship 
and compatible therewith, to which position no superior 
authority could detail Judge Putnam. U. S. v. Mullett, 
150 U. S., 566, and cases cited. 

Respectfully, 
| JOHN W. GRIGGS. 
The SECRETARY OF STATE. 


OPINIONS—REVENUE-CUTTER SERVICE. 


The facts submitted failing to raise the question of the legal status of the 
Revenue-Cutter Service, additional information is requested. 


DEPARTMENT OF JUSTICE, 
August 24, 1898. 
Srr: I am in receipt of your letter of August 19, with its 
inclosures, in which you request my opinion on the question 
whether the service of one Charles Whitman, who served on 
the revenue steamer Johnsun from May 1 to October 7, 1871, 
was that of a civilian employee or as an enlisted man in the 
Army or Navy. The question is put in view of the provi- 
sions of section 1754, Revised Statutes, granting a preference 
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for appointments to civil offices to persons honorably dis- 
charged from the military or naval service by reason of disa- 
bility resulting from wounds or sickness incurred in the line 
of duty. I have the honor to state in reply that the facts 
stated do not raise the question of the legal status, viewed 
generally, of the Revenue-Cutter Service, as suggested in the 
inclosures, but raise at the present stage two questions of 
fact, viz: What was the nature or character of the service 
rendered by said Whitman and was it undertaken by enlist- 
ment or otherwise, and did the physical disability for which 
he was discharged result from wounds or sickness incurred 
in the line of duty? Upon receipt of information upon these 
points I shall be pleased to comply with your request. 

I return the accompanying papers herewith. 

Respectfully, 
JOHN W. GRIGGS. 
The SEcRETARY OF THE TREASURY. 


e 


CUBA—WAR—SUPPLIES. 


Notwithstanding the signing of the protocol and the suspension of hos- 
tilities, a state of war still exists between this country and Spain, as 
peace can only be declared pursuant to the negotiations between the 
authorized peace commissioners. 

In the distribution of supplies to the destitute inhabitants of Cuba, the 
commanding officers may use either the officers of the Army or such 
other volunteer agencies as may be available for the purpose. 

The field of their operations is not necessarily restricted to the territory 
over which they exercise actual control. 


DEPARTMENT OF JUSTICE, 
August 24, 1898. 

Srr: I have the honor to acknowledge the receipt of your 
communication of the 23d instant, calling my attention to 
the provisions of section 1 of the act entitled ‘‘An act to 
provide assistance to the inhabitants of Cuba, and arms, 
munitions, and military stores to the people of the island 
of Cuba, and for other purposes,” approved May 18, 1898, 
and requesting my opinion for the guidance of the War 
Department as to the proper construction of this act in 
certain particulars hereinafter mentioned. 
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The section referred to reads as follows: 


“That while serving in Cuba during the existing war, officers of the 
Army of the United States exercising separate commands may, by 
special order, cause subsistence, medical, and quartermaster’s supplies 
to be issued to, and other aid rendered to, inhabitants of the island of 
Cuba who are destitute and in imminent danger of perishing unlees they 
receive the same.’’ 


The first matter of doubt to which you direct my atten- 
tion relates to the meaning of the words ‘‘ while serving in 
Cuba during the existing war.” While you do not so state, 
Iassume that your doubt arises as to whether there isa 
status of war between the United States and Spain at the 
present time, the protocol providing for the cessation of 
hostilities and the appointment of commissioners to nego- 
tiate peace having been signed on the 12th of August 
instant. 

Notwithstanding the signing of the protocol and the sus- 
pension of hostilities, a state of war between this country 
and Spain still exists. Peace has not been declared and can 
not be declared except in pursuance of the negotiations 
between the peace commissioners authorized by the protocol. 
In my judgment, therefore, so far as this question is con- 
erned, the act is still operative. 

The next question suggested is whether the War Depart- 
ment, under this act, can send officers of the Army and others 
- into districts of the island of Cuba where the United States 
has no army and does not exercise any military or other 
control, for the purpose of distributing supplies to the 
inhabitants of the island of Cuba who are destitute and in 
imminent danger of perishing unless they receive the same. 

The manifest object of the act was to render relief to des- 
titute inhabitants of the island of Cuba. The whole island 
is comprehended within the meaning of the statute. The 
means designated by Congress for effecting this purpose is 
through the employment of officers of the United States 
exercising separate commands while serving inCuba. These 
officers are to act only m pursuance of special orders, by 
which, no doubt, is meant orders from the Commander in 
Chief, through the War Department. This provision of 
the statute will be complied with if the Secretary of War 
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will direct any officer of the United States exercising a sep- 
arate command in Cuba to cause subsistence, ete., to he is- 
sued to, and other aid rendered to, the destitute inhabitants 
of Cuba. No restriction is placed by the act upon the means 
by which such officers shall cause subsistence to be rendered. 
In making distribution of supplies, the commanding officers 
may use either the officers of the Army or such other vol- 
unteer agencies as may be available for the purpose. 

The field of their operations will not necessarily be re- 
stricted to the territory over which they exercise actual con- 
trol. In theory, if not in actual fact, the whole island of 
Cuba is subject to the military domination of the United 
States, the Spanish Government having agreed to immedi- 
ately evacuate the island. The only difficulties to be en- 
countered will be physical difficulties in carrying out the 
purpose of the act. I see no legal difficulties in the way. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF War. 


TAX ES—CONTRACT. 


The word ‘‘goods’’ includes money, securities, and other choses in 
action. 

When the Government enters into an agreement with a citizen it is not 
acting in its capacity of a sovereign, but places itself on the level with 
an ordinary individual, and its contracts have the same meaning as 
those between private persons. 

The provision of the rederal Constitution forbidding the impairment. of 
contracts, applies only to the States and not to acts of Congress. 

The constitutional requirement with reference to uniformity in the impo- 
sition of taxes, imposts, etc., is satisfied when a particular impost is 
uniform upon all subjects of the same kind or class. 

So long as a contractor is taxed uniformly with all others in the same 
line of business, upon the same transactions, and the tax is levied for 
proper objects of taxation, he can not complain merely because his 
compensation or profits under his contract with the Government are 
thereby indirectly reduced. 

The bill of lading, manifest, or receipt issued to the consignor by the 
United States Express Company when receiving money and securities 
for transportation under its contract with the Government, must have 
attached a revenue stamp duly canceled. 
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DEPARTMENT OF JUSTICE, 
August 26, 1898. 

Str: By contract entered into March 1, 1889, between the 
United States by the Secretary of the Treasury, and the 
United States Express Company, the United States agreed 
to employ the said company exclusively as its transportation 
agent for the transportation of all moneys and securities 
belonging to the United States within certain territorial 
limits in the contract specified. The contract fixes the rate 
of compensation to be paid to the company for the trans- 
portation of each kind of money, coin, paper currency, 
bonds, certificates, canceled securities, and mixed packages 
of currency and coin. The contract is terminable on six 
months’ notice in writing by either party to the other and is 
still in force. 

You submit for my decision the question whether under 
the war-revenue act of June 13, 1898, the United States 
Express Company is required, when receiving money and 
securities for transportation for the Government, under this 
contract, to issue to the consignor a bill of lading, manifest, 
or other receipt with a 1l-cent stamp duly attached and 
canceled. 

It is contended by counsel for the express company that 
moneys and securities transported by it under this contract 
are exempt from the provisions of the act in question for 
two reasons: 

First. Because the act applies in terms to ‘‘ goods,” and 
moneys and public securities such as are described in the 
contract are not ‘‘ goods” within the meaning of the act. I 
have already, in my opinion of August 17, 1898, decided 
that the word ‘‘goods” used in this connection includes 
money, securities, and other choses in action. 

Second. It is claimed in behalf of the express company 
that, in view of the fact that the amount of its compensa- 
tion for carrying each shipment had been determined and 
agreed upon in advance, the imposition by the Government 
through this act of Congress of a stamp tax upon each ship- 
ment is in effect a reduction of the compensation reserved 
to the company, and an impairment to that extent of the 
obligation of the contract, amounting to a violation of the 

1843—VOL 22, pT 1 13 





194 TAXES—OONTRACT. 


contractual obligation of the Government, and in fact an 
arbitrary and oppressive act under the guise of taxation. 

When a government enters into such an agreement, it is 
not acting in its capacity of a sovereign, but it comes down 
to the level of an ordinary individual. Its contracts have 
the same meaning as that of similar contracts between pri- 
vate persons. (Murray v. Charleston, 96 U. S., 482, 445.) 

The provision of the Federal Constitution which forbids 
the passage of any law impairing the obligation of contracts 
applies only to the States; there is no such prohibition 
expressly made in relation to acts of Congress. It is unnec- 
essary to discuss the question whether Congress has unre- 
stricted power to do what the States can not do in the 
impairment of contract obligations. It is probable it would 
be held that in some instances and for some purposes it can. 
Such an instance might be the enactment of a bankrupt law, 
which necessarily implies the impairment and even the entire 
discharge of contract obligations. (Miller on Constitution, 
529.) 

It is not improbable, however, that any act of Congress 
which should provide for the repudiation of any substantial 
part of a valid contract would be obnoxious to those other 
provisions of the Federal Constitution which are intended 
to protect the citizen and his property against arbitrary 
seizure and confiscation. 

But, in my judgment, there is no just ground to consider 
that the imposition of the stamp tax upon the United States 
Express Company by the act mentioned either impairs the 
obligation of its contract or takes private property for pub- 
lic use without compensation or without due process of law. 
While the imposition by way of stamp duty is commonly 
called a tax, nevertheless, considered in the light of the con- 
stitutional provision which regulates the levy of such taxes, 
it is not strictly a tax, but an impost. 

The Constitution declares that ‘‘the Congress shall have 
power to lay and collect taxes, duties, imposts, and excises; 
* * * but all duties, imposts, and excises shall be uniform 
throughout the United States.” (Art. I, sec. 8.) 

This constitutional quality of uniformity pertains to this 
particular piece of legislation. The law provides that ‘‘it 
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shall be the duty of every railroad or steamboat company, 
carrier, express company, or corporation or person whose 
occupation is to act as such, to issue to the shipper or con- 
signor, or his agent, or person from whom any goods are 
accepted for transportation, a bill of lading, manifest, or 
other evidence of receipt and forwarding for cach shipment 
received for carriage and transportation; and there shall be 
duly attached and canceled, as is in this act provided, to each 
of said bills of lading, manifests, or other memorandur, 
and to each duplicate thereof, a stamp of the value of 1 cent.” 

It satisfies the constitutional requirement of uniformity, 
when a particular impost is uniform upon all subjects of the 
same kind or class. Such is the character of this particular 
levy. It extends to all cases where goods are received for 
transportation by express companies, no matter whether the 
consignor be a municipality, a State, or the Federal Govern- 
ment itself, and without regard to whether such goods are 
received and transported under a continuing contract previ- 
ously entered into, or under the ordinary obligation of a 
common carrier to take and transport the goods of all who 
apply and tender reasonable compensation. 

No difference is perceived in the effect of this law in its 
operation upon the United States Express Company where 
it transports goods for the Government under this contract, 
and those instances wherein this or other companies are 
under similar contract with private persons at fixed rates 
established prior to the passage of the act and continuing 
during its operation. If the obligation of the contract is 
impaired in one case it is in the other. It would terminate 
the power of the Government to levy taxes and imposts if 
individuals were allowed to set up the plea that thereby 
their contracts were rendered less profitable than before, or 
even that their profits were more than balanced by the 
governmental exactions. The payment of taxes in any form 
is not supposed to contribute to the profits of the subject, 
but to swell the funds of the Government. Taxes may be 
ruinous, but they for that reason are not unlawful. The 
power to tax is the power to destroy. (Marshall, Ch. J., 
McCullough v. Maryland, 4 Wheat., 431.) Counsel for the 
express company does not contend, as I understand his brief, 
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that if this contract were between the company and a pri- 
vate firm or person the impost laid by the Government 
would afford any ground of complaint against the validity 
of the tax or the continuing force of the contract as between 
the parties. The act would be valid and would have to be 
complied with. 

But he urges that because, in fact, the impost is laid by 
the Government acting through its legislative department 
upon business done under a contract to which the Govern- 
ment in its capacity as a proprietor is a party, therefore the 
Government is exercising an arbitrary and unjust power in 
its own favor to the injury of the other party to the contract. 

No doubt an act of Congress which should single out any 
individual with whom it had contractual relations and impose 
upon him or upon his especial business new and peculiar 
exactions by way of tax or impost, whereby the value of his 
contract was impaired and the compensation reserved to 
him under the contract to be paid by the Government was 
either directly or indirectly reduced in a material degree, 
would violate fundamental principles of justice. It can not 
be supposed that Congress would pass such an act. This 
case is not of that kind. The impost is not peculiar to this 
company nor to its business. It is general, uniform, and 
has no exceptions. It applies to all cases where previous 
contracts exist between the company and its shippers. It 
does not assume to nor does it in fact violate or impair a 
single condition of the contract. It does not authorize the 
Treasury Department to withhold the sums due under the 
contract to meet the dues to the Government, as was 
the case in Murray v. Charleston (96 U. S., 482). The full 
amount of the agreed compensation will be paid to the 
company by the Government as it would have been had 
‘the war-revenue act never been passed. The act merely 
imposes upon the company a duty as to the issue of a receipt 
and the cancellation of a stamp, which are the methods for 
securing the payment of the impost intended to be laid for 
the high purpose of sustaining the Government in time of 
war. 

No case is cited nor do I know of any principle or decision 
which is in the remotest degree authority for the position 
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that a government having the power to tax can not exercise 
it upon ordinary subjects of taxation, either property or 
business, which are under contractual relations to the Goy- 
ernment. Could it be contended that a government could 
not tax a building which it occupied as a tenant because the 
payment of the tax would lessen the owner’s net income from 
the rent? In levying an income tax would it be unjust or 
unconstitutional to tax the income derived by a citizen from 
a contract to erect 4 public building, or dredge a river, or 
transport troops? The immediate answer would be in the 
negative. And yetevery objection urged against this exac- 
tion of a stamp impost upon this particular business of the 
United States Express Company could be with equal appli- 
cability urged against the Government in each case I have 
suggested. 

So long as the contractor is taxed uniformly with all others 
in the same line of business, upon the same transactions, 
and the tax is levied for appropriate objects of taxation, he 
can not complain merely because his compensation or profits 
under his contract with the Government are thereby indi- 
rectly reduced. The contract is notaffected. The business 
of the contractor is taxed, and it is not material whether 
that business is with private persons or with the taxing 
government itself. 

As bearing upon the principles herein enunciated, I refer 
to Murray v. Charleston (96 U. S., 482), Gaslight Co. v. 
Taxing District (109 U. S., 398), Latlroad Co. v. New 
Orleans (143 U. S. 192.) 

You are therefore advised that the United States Express 
Company is not by reason of its contract exempt from the 
requirements of the war-revenue act in the transportation 
of money, securities, etc., for the Government. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 
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MAILS—LOTTERY. 


An advertising circular, containing a picture and description of a slot 
machine designed for the purpose of gambling or the distribution of 
prizes dependent upon lot or chance, can not be excluded from the 
mails of the United States under the lottery law of September 19, 
1890. 

DEPARTMENT OF JUSTICE, 
August 29, 1898. 


Srr: I have the honor to acknowledge receipt of yours of 
the 24th instant, inclosing copy of advertisement of C. S. 
Turner & Co., of Wilkesbarre, Pa., and desiring an opinion 
as to whether or not this advertisement should be excluded 
from the mails of the United States under the lottery law 
approved September 19, 1890 (26 Stats. L., 465). 

The facts as given in your letter are as follows: 

The advertisement is headed ‘‘The Boomer,” and it is a 
picture of a slot machine, a description thereof, and an offer 
for its sale. You state further that the machine is designed 
for the purpose of gambling or the distribution of prizes 
dependent upon lot or chance, and you base this conclusion 
upon the following clause of the advertisement, namely: 

‘A nickel is dropped in the top of the frame, and causes 
the hand to revolve several times on the face of the dial, 
finally stopping at a number which denotes the quantity of 
articles to which the customer is entitled.” 

You then cite me to the following provisions of the law 
above referred to: 

‘“‘That no * * * circular concerning any lottery * 
* * or * * * enterprise offering prizes dependent 
upon lot or chance shall be carried in the mail or delivered 
at any post-office.” 

I do not think that the advertisement which you inclose 
and describe is excluded from the mail of the United States 
under this law. The advertisement is not a ‘‘circular con- 
cerning a lottery or enterprise offering prizes dependent upon 
lot or chance.” It is an advertisement for the sale of a piece 
of machinery which anyone, who desires, can buy. There 
is no lot or chance connected with the purchase of this 
machine. No matter what its purpose may be when put 
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into operation. It may be that the machine itself is a con- 
trivance purporting to offer chances for gain; and, when a 
purchaser gets it and places it where it can be used, it is 
probable that it will be patronized because of the fact that 
when a nickel is dropped into the slot the person dropping 
it expects to procure a prize, and yet there can be no sem- 
blance of a lottery or chance in proposing to sell the machine 
iteelf. 

I therefore hold that the advertisement which you inclose 
for the sale of this contrivance called ‘‘The Boomer,” which 
is a slot machine into which a nickel may be dropped as 
described, is not an advertisement concerning a lottery or 
enterprise offering prizes dependent upon lot or chance 
within the meaning of the statute which you have cited. 

Respectfully, 
JAMES E. BOYD 
Acting Attorney-General. 
The PosTMasTER-GENERAL. 


ARMY OFFICERS—RETIREMENT. 


An officer of the Regular Army holding at the same time a commission 
in the Volunteer Army, may continue to hold and exercise his com- 
mission in the Volunteer Army after having been placed upon the 
retired list by reason of the age limit. 

The act of June 20, 1882, relative to retirement, applies to an officer of 
the Regular Army who is 64 years of age, temporarily serving under 
a volunteer commission without affecting his status in the volunteer 
service, but does not apply to a volunteer officer not being in the 
Regular Army who is 64 years of age. 


DEPARTMENT OF JUSTICE, 
August 30, 1898. 

Str: Acknowledging the receipt of your communication 
of July 23, 1898, calling my attention especially to that por- 
tion of the act of June 20, 1882 (22 Stats., 117), which pro- 
vides that when ‘‘an officer is 64 years of age he shall be 
retired from theactive service and placed on the retired list,” 
and requesting my opinion on the question whether when an 
officer of the Regular Army serving for the time being in the 
Volunteer Army, under the provisions of the act of April 22, 
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1898, becomes 64 years of age, the said act of 1882 requires 
that he be retired from active service and placed upon the 
retired list, [ have the honor to state in response, that my 
opinion, addressed to you under date of August 3, replying 
to the request of your communication of July 14, substan- 
tially answers this query. But as in your letter of July 23 
you place the question in the alternative form, ‘‘or whether 
the law of 1882 is in abeyance during the time the officer is 
performing duty in the Volunteer Army,” I have the honor to 
state that, in my opinion, the law of 1882 is not in abeyance, 
but takes effect at the due time guoud such officer’s status 
in the regular service, leaving his status in the volunteer 
service unaffected. I therefore repeat the conclusion reached 
in my former opinion, viz, ‘‘that an officer of the Regular 
Army holding at the same time a commission * * * in 
the Volunteer Army, may continue to hold and exercise his 
commission in the Volunteer Army after having been placed 
upon the retired list by reason of the age limit.” 

You also ask my opinion on the question whether the act 
of June 20, 1882, applies to any officer of the Army, regu- 
lar or volunteer, who is 64 years of age. 

’ The significant portion of the act in question (22 Stats., 
p. 118) provides: 

‘* That on and after the passage of this act, when an officer 
has served 40 years either as an officer or soldier in the regu- 
lar or volunteer service, or both, he shall, if he make appli- 
cation therefor to the President, be retired from active serv- 
ice and placed on the retired list, and when an officer is 64 
years of age, he shall be retired from active service and 
placed on the retired list.” 

This provision and similar provisions of the statutes (sec. 
T, act June 18, 1878, 20 Stat., 145, 150) are in case of the 
officers and enlisted men of our armies, and were not intended 
to draw after them a burden, and operate to restrict future 
eligibility to service in such an emergency as has arisen, nor 
to limit their rights to office under appointment to a new 
volunteer service, nor further, it may be added, to limit the 
right of the President so to appoint. In other words, the 
volunteer service contemplated by these acts, to be com- 
puted for the benefit of officers and soldiers in arriving at 
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rights to retirement and longevity pay, was clearly the vol- 
unteer service in the civil war. The acts in question may 
not be held, in my opinion, to be prospective and to have 
anticipated a new volunteer service such as has arisen under 
the act of 1898, creating the present volunteer army. In 
addition, the contrary view requires two results which (not 
being expressly provided or even implied by any laws on 
the subject) are so unreasonable as to constitute that degree 
of impossible consequence in legislation which the courts 
will reject (e. g., Lau Ow Bew v. United States, 144 U. S., 
47, 60, 62), viz: The results that the President would not 
have the right to appoint to an office in the volunteer service 
under the act of 1898 any one of the age of 64 years or 
over, and that an officer in the volunteer service reaching 
the age of 64 years, without the continuous service contem- 
plated by the retirement acts and no matter how brief his 
period of duty, is entitled to be retired and placed on the 
unlimited retired list of the Army. It is only necessary to 
state this position to refute it. The army retired lists apply 
to the Regular Army alone, with due credit given for the 
time of volunteer service of officers of the Regular Army 
prior to the present war. These views are to be inferred 
from the language of my opinion already cited. I therefore 
advise you that the act of June 20, 1882, applies to an officer 
of the Regular Army who is 64 years of age, temporarily 
serving under a volunteer commission, without, however, 
affecting his status in the volunteer service, but does not 
apply to a volunteer officer (not being of the Regular Army) 
who is 64 years of age. 

Respectfully, | 

JAS. E. BOYD, 

Acting Attorney-General. 
The SEcRETARY OF War. 
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CHINESE.—CERTIFICATES. 


Chinese subjects of the permitted class, coming into the United States 
from China must produce the certificate of the Government of China. 

Privileged Chinese subjects resident within a foreign jurisdiction in order 
to gain admission into the United States must have a certificate issued 
by the foreign government and not by the officials of China. 
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DEPARTMENT OF JUSTICE, 
August 31, 1898. 

Sir: I have the honor to acknowledge the receipt of your 
communication of July 23, 1898, in which ydu invite my 
attention to the opinion of my predecessor, dated January 8, 
1894 (20 Opin., 693), holding that certificates issued by con- 
sular officers of China in a foreign country are certificates 
contemplated by section 6 of the Chinese exclusion act of 
July 5, 1884; and to the opinion of my predecessor, dated 
May 20, 1896 (21 Opin., 347), holding that under the treaty 
with China of March 17, 1894, the certificates in question 
must issue from the proper authorities of the foreign gov- 
ernment where Chinese subjects of the privileged classes, 
applicants for admission to the United States, last resided; 
and in which, finally, in view of the foregoing, you request 
my opinion as to the authority of consular officers of China 
in foreign countries to issue the certificates prescribed in 
section 6 of the said act of 1884. 

It is fairly to be assumed that the Chinese persons, whose 
case we ure to consider in this review, are those of the classes 
privileged to be admitted into the United States, who are 
subjects of China, resident in some other foreign country. 
The treaty referred to regards, in this connection, only 
‘*Chinese subjects” in terms and by necessary intendment; 
and the opinion last cited expressly relates to Chinese sub- 
jects alone. The act of 1884 embraces Chinese persons who 
are subjects of other foreign governments, as well as those 
who are Chinese subjects, but the opinion first cited, con- 
struing section 6 of this act, necessarily has in view only 
the latter class, since it may hardly be doubted that under 
this section it was, and is, requisite, that Chinese persons 
entitled to admission to the United States, being subjects of 
some other foreign government than that of China, must 
produce a certificate issued by the proper officials of such 
government and not by those of China. At all events, the 
question as it affects Chinese persons, other than Chinese 
subjects, is beyond the scope of our inquiry, and we may 
therefore dismiss that branch of the case. In any view it is 
reasonable to conclude that if the determination reached by 
me is that consular officers of China in a foreign country are 
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not authorized to issue to Chinese subjects resident therein 
the certificates prescribed by the act of 1884, a fortzora such 
consular officers are not authorized to issue these certificates 
to Chinese persons who are the subjects of such other for- 
eign country. 

Section 6 of the act of July 5, 1884 (23 Stats., 115), pro- 
vides that— 

* * * ‘Kvery Chinese person, other thanalaborer, who 
may be entitled by said treaty (the treaty of 1880) or this 
act to come within the United States, and who shall be about 
to come to the United States, shall obtain the permission 
of and be identified as so entitled by the Chinese Govern- 
ment, or of such other foreign government of which at the 
time such Chinese person shall be a subject, in each case to be 
evidenced by a certificate issued by such government.” * * * 

The opinion first cited herein, construing the language of 
this section that the ‘‘ permission” and ‘‘ identification” of 
the Chinese person shall be ‘‘evidenced by a certificate 
issued by such government,” reaches the conclusion that 
certificates accurately conforming to the requirements of 
section 6 and issued by consular officers of China in a foreign 
country, duly empowered by the Chinese Government, are 
valid. The words of the act ‘‘such government” point to 
the ‘‘Chinese Government or * * * such other foreign 
government of which at the time such Chinese person shall 
be a subject.” This language is to be taken distributively 
rather than as allowing an alternative source for the certifi- 
cate, either to Chinese subjects or to persons of Chinese 
descent who are not Chinese subjects, and hence the conclu- 
sion of the opinion in question quite clearly implies, as 
before indicated, an application only to subjects of China 
resident in another foreign country. 

The situation was changed by Article III of the conven- 
tion of 1894 between the United States and China (28 Stats., 
1210), which reads: 

* * * “To entitle such Chinese subjects as above 
described to admission into the United States, they may 
produce a certificate from their government or the govern- 
ment where they last resided, viséd by the diplomatic or 
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consular representative of the United States in the country 
or port whence they depart.” * * * 

My predecessor was of the opinion (21 Opin., 347) that 
the provisions of this article of the treaty of 1894 are self- 
executing and are a part of the supreme law of the land, and 
he holds in effect, therefore, that while prior to the treaty 
of 1884 a certificate from the foreign authorities as to priv- 
ileged Chinese subjects resident within a foreign jurisdiction 
would have been insufficient, anda certificate from the Chinese 
Government or its accredited consular officials would have 
been necessary, the treaty being subsequent to the act of 
1884 has modified the requirements thereof, so that the cer- 
tificate must now be issued in such cases by the foreign gov- 
ernment and not by officials of China. This opinion evidently 
regards the treaty as mandatory on this point, and suggests 
no alternative under which such an applicant for admission 
might properly produce either the certificate of consular 
officials of China or the certificate of the foreign govern- 
ment. I concur in this reasoning and conclusion. There is 
no fundamental inconsistency or repugnancy between the 
act and the treaty, nor between the opinions of my prede- 
cessors considering them respectively, nor has any radical 
change in procedure resulted from the partial modification 
of the act by the treaty. The certificate is the same in its 
contents and incidents, but the source from which it issues 
in the case which we are considering has been transferred 
from the Chinese Government to the foreign government 
of residence. The whole scope of the question may be sum- 
marized as follows: 

Chinese subjects of the permitted classes coming into the 
United States from China must produce the certificate of the 
Government of China, and coming from other foreign coun- 
tries, in which they are residents, must now produee, under 
the treaty of 1894, the certificate of the government of such 
countries, and not, as under the act of 1884 (us considered 
in 20 Opin., 693), the certificate of consular or other proper 
officials of China. It lies beyond our inquiry, as I have 
intimated, to determine whether, granting that under the 
act of 1884 the certificate of a Chinese person being the 
subject of another foreign government must be issued by 
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that government when he comes from its jurisdiction into 
the United States, it should be issued by that government 
or by the government of residence when he resides else- 
where and proceeds therefrom to the United States. To 
such Chinese persons the treaty of .1894 does not legally 
extend, and it has not been determined, so far as I am aware, 
whether as to them the test of relation as subject or citizen 
indicated by the act of 1884 or the test of residence by an 
equitable application (so to speak) of the principle of the 
treaty is to be invoked. It may be that this latter question 
is not of practical moment at present, or that you have 
already in the regulations and practice of your Department 
disposed of it. 

I therefore respond to your request by stating that, in my 
opinion, there is no authority to be derived from our exist- 
ing laws granting to consular officers of China in a foreign 
country the right to issue the certificates prescribed by sec- 
tion 6 of the act of July 5, 1884. 

Very respectfull 
etre JAS. E. BOYD, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


PRIZES—BOUNTY. 


Questions as to bounty under § 4635, Revised Statutes, should be sub- 
mitted to a judicial tribunal. 

Proceedings for adjudication of bounty for the capture or destruction of 
a vessel may be begun at the instance of the Secretary of the Navy in 
any district that he may designate, and upon his failure to designate a 
district within three months after the vessel has been captured or 
destroyed, the claimants may institute proceedings. 

The Court of Claims has authority to hear and determine such questions 
of bounty, either as a claim founded upon a law of Congress, or as one 
which may be transmitted to it by the head of a department, under 
§ 1063, Revised Statutes, and the act of March 3, 1887. 

In determining questions with reference to bounty arising under § 4636, 
Revised Statutes, the Secretary of the Navy is authorized: (1) To insti- 
tute proceedings under a libel of information in a district court of the 
United States, sitting as a prize court; (2) to submit the case to the 
Court of Claims; (3) to proceed to determine the question arising and 
award the bounty. 
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DEPARTMENT OF JUSTICE, 
September 2, 1898. 

Srr: I have the honor to acknowledge the receipt of your 
communication of August 30, wherein you refer to me the 
fact that prize lists have been presented by commanding 
officers of naval vessels, on behalf of themselves and the 
officers and men under their command, claiming a share in 
the distribution of prize moneys accruing from the sale of 
vessels and cargoes condemned during the war with Spain 
‘ and ordered by the prize courts to be sold or else taken for 
use of the United States. 

In considering these claims it is assumed by you that two 
steps are necessary: First, a determination by decree of the 
prize court as to the source and net amount of the prize pro- 
ceeds, as to the proportion allowable to the Government and 
captors in the aggregate, and as to the vessels entitled to 
share; secondly, a determination as to the individuals enti- 
tled to share, this function devolving upon the Navy Depart- 
ment and the Treasury Department. 

I am of the opinion that these assumptions are correct 
and that under sections 4634, 4637, and 4641, Revised Stat- 
utes, the law is well summarized in the case of Swan v. 
United States, to which you refer (19 Ct. Cls., 51), and 
in which section 4 of the syllabus succinctly states the rules, 
viz: 

‘*The term ‘distribution’ in the prize act of 1864 refers 
to a division of prize money (1) among vessels or between 
a capturing vessel and the Government; (2) among the fleet 
officers and individual captors. The former division must 
be decreed by the prize court, the latter by the Treasury 
Department; and the prize court is without jurisdiction to 
make distribution among individual captors, except in the 
case of captures by privateers.” 

Consequently, in accordance with your request, I have 
directed the United States attorneys for the respective dis- 
tricts in which prize causes have been adjudicated or are 
pending to obtain and forward to your Department copies of 
the several decrees rendered in such cases in their respective 
districts, calling their attention to section 4644, Revised 
Statutes. 
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The question as to bounty, under sections 4635 and 4642, 
presents greater difficulties. There is some authority, both 
in view of the language of this section and of the Various 
decisions and rulings, for the contention that this is a proper 
case for Executive determination and action, and not for the 
courts; but in the main this view has arisen with reference 
to army bounty provisions of the law consequent upon the 
civil war and of the wars prior thereto in which the United 
States has been engaged. 1 do not undertake authoritatively 
to decide, in the absence of conclusive judicial decision, that 
you have not the power to determine all the questions arising 
under section 4635, but the better view I believe to be that 
the questions of fact involved as to the status of the vessels 
destroyed and whether they were of superior, equal, or 
inferior force to our naval vessels engaged, and as to 
which of our naval vessels were engaged, should be adjudi- 
cated by the proper court or courts, which would also take 
cognizance of the legal question of jurisdiction. This is the 
conclusion which my predecessor reaches in 12 Opinion, — 
referred to below, in which he considers the subject of 
bounty to demand judicial investigation, and regards the 
jurisdiction of the prize court as manifestly proper if not 
exclusive. 

The cases of Porter v. United States, Farragut v. United 
States, and The Manasses (infra), are authority for the 
view that questions as to bounty under section 4635 should 
be submitted to a judicial tribunal. The question then 
arises, What court is the proper one? The general prin- 
ciple is well established in prize causes that, with few ex- 
ceptions, the prize court has no jurisdiction without having 
possession of the prize. This fact would defeat the ordi- 
nary prize jurisdiction in the case before us. (Santisszma 
Trinidad, 7 Wheat., 283; [/arlan v. United States, 4 Wall, 
635; Jecker v. Montgomery, 13 How., 498.) But it remains 
to be considered whether this case constitutes one of the 
exceptions to the rule. 

The case of The Nuestra Senora de Regla (108 U. S., 92), 
although the vessel there was in the actual custody of the 
prize court, is authority for the general proposition that the 
Executive may, without legislative authority, submit certain 
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questions incident to prize law to the determination of a 
judicial tribunal. No reason exists, I think, for holding 
that in analogy thereto the Executive may not voluntarily 
and properly submit to the determination of a prize court 
the questions as to bounty herein arising. 

In the case of Porter v. United States (106 U. S., 607), 
which is directly in point, it was determined that the bounty 
was not allowable under the prize act where vessels of the 
enemy were destroyed by the combined action of the sea and 
land forces of the United States. In the language of the 
report, this was a proceeding termed a libel of information, 
filed in the supreme court of the District of Columbia on 
behalf of Admiral Porter and others, officers and men of the 
North Atlantic Squadron, to recover bounty provided by 
the act of Congress. There is nothing in the report of this 
case or in the opinion of the Supreme Court to suggest a 
doubt of the jurisdiction of the supreme court of the District 
of Columbia, and the fact that the last-named court was 
sought may be held to indicate a doubt that the prize court 
of the proper district would have been the proper tribunal. 
The supreme court of the District of Columbia being clothed 
with jurisdiction of circuit courts of the United States, the 
proceeding in the Porter case might be viewed as falling 
under that narrow branch of prize jurisdiction committed to 
the circuit court by paragraph 6, section 629, Revised Stat- 
utes, in reference to the condemnation of property used for 
insurrectionary purposes; or, more probably, jurisdiction 
was taken by the court sitting as a district court of the 
United States in admiralty or in prize on the theory that the 
case was incident or assimilated to prize. 

Additional light is cast upon this subject by the Farragut 
prize and bounty cases and the case of Zhe Manasses. These 
were petitions or libels filed with the effect of a libel in 
prize in the supreme court of the District of Columbia, sit- 
ting as a district court of the United States. The proceed- 
ings instituted claims on behalf of officers and men of the 
Navy for the proceeds or value of certain captured vessels 
and other property of the enemy during the civil war, and 
to bounty in respect of certain vesseis sunk or destroyed. 
The Farragut cases were submitted to arbitrators after the 
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institution of proceedings in court, and their award was 
made, in each case, the decree of the court. The prize case 
involved the question of a joint capture by army and navy 
forces and other questions affecting the validity as prize of 
the captures or regarding salvage, which are not pertinent to 
our inquiry. The case reached the Supreme Court of the 
United States on appeal, and was disposed of there by approv- 
ing in most respects the award and the decree of the court 
below based thereon. (United States y. Farragut, 22 Wall., 
406.) In The Manasses case it appears that the court took 
jurisdiction, and after hearing entered a decree finding the 
facts as to the force of the enemy’s vessel and the number of 
persons on board, and awarding out of the special appropria- 
tion for bounties for destruction of the enemy’s vessels then 
existing a gross sum ‘‘to be distributed in the same manner 
as prize money under the direction of the Secretary of the 
Navy.” In the Farragut bounty case Justice Wylie dis- 
missed the libel on the ground that our law as to bounty, 
differing from the law as to adjudication in prize and in 
respect to procedure from the British bounty act, has con- 
ferred full authority on the Secretary of the Navy to dis- 
tribute the bounty of the Government without an adjudica- 
tion of the court. (District of Columbia Reports, vol. 7, 
p. 94.) Subsequently the decree based upon this opinion 
was reversed by a majority of the court sitting in banc, and 
ultimately a decree of allowance of bounty and distribution 
was entered determining the facts requisite to be ascertained 
under section 4635. Neither the Farragut bounty case nor 
The Manasses case appears to have been carried to the Su- 
preme Court of the United States, but a record of the vari- 
ous proceedings and briefs is contained in a volume entitled 
‘*Farragut Prize and Bounty Cases” (Library, Department 
of Justice). 

In similar proceedings at about the same period the Sec- 
retary of the Navy appears to have acquiesced or to have 
voluntarily submitted the questions to the court, and while 
the question of jurisdiction was thus being mooted my pred- 
ecessor rendered an opinion (12 Opin., 314) in which he 
held that the ascertainment of bounty or head money for 
the destruction of armed enemy’s vessels by a naval vessel 
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of the United States was the subject of judicial cognizance 
by the admiralty courts of the United States, and that pro- 
ceedings to that end in the district court of the District of 
Columbia are regular and valid. His view is that the ques- 
tions arising upon bounty provisions are eminently fitted 
for adjudication in court, and that such cases, while anom- 
alous under the English statutes and our own, are to be 
assimilated to those of prize and the prize jurisdiction so 
far extended to instances where the property itself is not 
brought in for adjudication. 

It may well be, however, that concurrent jurisdiction exists 
in such a proceeding. The ultimate right of the claimants 
to proceed in some forum can not be doubted, and perhaps 
without the sanction of your Department if such a con- 
tingency should arise; and as in England the King’s proc- 
tors may consent to the claim of the captors for head money 
being brought for decision before the court of admiralty, so 
the executive officers of this Government charged with the 
duty of paying and distributing head money may in this 
way avail themselves of the jurisdiction of a court to deter- 
mine the delicate questions often arising in respect to this 
species of bounty. Under a reasonable extension of the 
principle of section 4625 to the special bounty provisions, 
it appears to me that proceedings for adjudication may be 
begun at the instance of the Secretary of the Navy in any 
district which he may designate, and if he does not desig- 
nate a district within three months after the enemy’s vessel 
has been captured or destroyed the claimants may institute 
proceedings in any district. But there appears to me to be 
concurrent jurisdiction in this case in the Court of Claims, 
for by sections 1059, 1063, and 1064, Revised Statutes, as 
amended or affected by sections 1 and 12 of the act of 
March 3, 1887 (24 Stat., 505), the Court of Claims would 
seem clearly to have authority to hear and determine this 
question, either as a claim founded upon a law of Congress 
or as a claim which may be transmitted to it by the head of 
a Department under section 1063 and under the act of 1887 
above referred to (13 Opin., 164, 168). 

I may point out that section 2 of the act of 1887 provides 
for concurrent jurisdiction between the district and circuit 
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courts of the United States and the Court of Claims, with 
certain limitations as to the amount involved in a claim, 
which limitations, however, might not be effective to restrict 
the jurisdiction to the Court of Claims if the matter were 
connected with prize law. 

I may also point out that section 2 of the act of March 
3, 1883 (22 Stats., 485), provides for the submission by any 
of the executive departments to the Court of Claims of a 
claim or matter involving controverted questions of fact or 
law, under which section the facts and conclusions of law 
shall be found by the court, but judgment shall not be 
entered thereon, it being directed that the findings and 
opinions of the court shall be reported to the Department 
by which the matter was submitted for its guidance and 
action. 

Reiterating, therefore, that I do not hold hereby that 
there is not executive jurisdiction for the determination of 
the facts and questions arising under section 4635, in view 
of these statutes regulating the Court of Claims, and in 
view of the fact that the practice by which similar proceed- 
ings heretofore have been carried on in the supreme court 
of the District of Columbia has not been extensive or firmly 
settled, 1 am of the opionion that you may cause this pro- 
ceeding to be instituted under a libel of information ina 
district court of the United States sitting as a prize court 
(which would include the supreme court of the District of 
Columbia) at your own instance or by claimants, or you 
may bring the proceedings in a similar form by transmittal 
or submission of the case to the Court of Claims; or you 
may, if in your judgment there are sufficient facts before 
you of record in your Department upon which to proceed, 
yourself determine the questions arising and award the 
bounty. 

Very respectfully, JAS. E. BOYD, 
Acting Attorney-General. 
The SECRETARY OF THE Navy. 
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The master of an American steamship requested the discharge of a sea- 
man, the latter joining in the request. The log book showed that on 
a certain day the sailor refused to work, alleging sickness, which 
proved to be intoxication, and the following day he was unable to 
work from consequent illness. For these reasons the master deducted 
from his wages four and eight days’ pay, respectively. Held, The 
consul-general was justified in discharging the seaman. 

The master of the vessel had no legal right to impose and collect the 
fines indicated, as the entries in the log book did not amount to satis- 
factory evidence of unlawful refusal or neglect to work when required. 

If the seaman was discharged because of unusual or cruel treatment, he 
is entitled to the one month’s extra wages allowed by statute, and in 
such cases the consul-general is authorized to exercise some reasonable 
discretion in determining this extra allowance, in reference to actual 
or anticipated ill treatment. 


DEPARTMENT OF JUSTICE, 
September 20, 1898. 


Sm: I have the honor to acknowledge the receipt of your 
communication of September 6, inclosing copy of a dispatch 
from the United States consul-general at Panama, and ask- 
ing my opinion upon certain questions raised thereon. 

It appears that on August 15, 1898, Capt. W. H. McLean, 
master of the American steamship San José, came before the 
consul-general requesting the discharge of John Dowd, a 
coal passer on said vessel, said Dowd appearing and joining 
in the request, which was granted. The captain then pro- 
duced his log book, whereon were certain entries to the effect 
that on August 12 Dowd had refused to work, alleging sick- 
ness, which, on examination, proved to be intoxication, and 
that on the following day he again refused to work, being 
unable to do so from illness consequent on his condition the 
preceding day. For these offenses the master deducted 
from his wages four days’ pay and eight days’ pay, respec- 
tively, amounting in all to the sum of $14. While the dis- 
charge was desired by both master and seaman, the consul- 
general states that his principal reason for discharging 
the latter was the fact that he felt it would be unsafe to 
send the man back to the vessel owing to the evident ill will 
displayed by the master toward the seaman. 

You ask me, first, whether the consul-general acted cor- 
rectly in discharging the seaman. 
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Section 4580 of the Revised Statutes, as amended by the 
act ot June 26, 188+ (23 Stats., 53) provides that— 

‘*Upon the application of the master of any vessel toa 
consular officer to discharge a seaman, or upon the applica- 
tion of any seaman for his own discharge, if it appears to 
such officer that said seaman * * * is entitled to his 
discharge under any act of Congress or according to the 
general principles or usages of maritime law, as recognized 
in the United States, such officer shall discharge said sea- 
man, and require from the master of said vessel, before such 
discharge shall be made, payment of the wages which may 
then be due said seaman.” 

A consular officer may dlischaiys a seamen in case of 
desertion caused by unusual or cruel treatment (act of June 
26, 1884, sec. 6); also when the seaman is unusually or cruelly 
treated without having deserted. (Consular Regulations, 
par.211.) When insubordination or bad conduct are alleged, 
the grounds on which a seaman may be discharged are gen- 
erally such as to amount to a disqualification and show him 
to be an unsafe or unfit person to have on board a vessel; 
and the consular officer must satisfy himself that good and 
substantial reasons exist for a discharge before granting 
the application. (Consular Regulations, par, 213.) 

In this case the offenses charged against the seaman would 
hardly have constituted sufficient grounds for his discharge 
without his consent. A seaman is not to be discharged for 
slight or venial offenses, nor for a single offense unless of a 
very aggravated character (The Superior, 22 Fed. Rep., 927; 
Cons. Reg., par 212). If the seaman is charged with insub- 
ordination, it should satisfactorily appear that he is incor- 
rigibly disobedient, and that he persists in such conduct 
(The T. F. Oakes, 36 Fed. Rep., 442). Here, however, the 
discharge was requested by the seaman as well as the mas- 
ter, and it was therefore proper to grant it if ‘‘ according to 
the general principles or usages of maritime law as recog- 
nized in the United States” (act of June 26, 1884, sec. 2). 
As above shown, a seaman may be discharged for unusual 
or cruel treatment, and while in the present case no cruel 
treatment is actually recorded, yet if the consul-general dis- 
charged Dowd for these reasons, or because he feared such 
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treatment might supervene, the seaman himself joining in 
the application, your first question must be answered in the 
affirmative. 

You next inquire whether the master of the vessel had the 
legal right to impose and collect the fines above mentioned. 

As shown by the master’s log book, Dowd lost two days’ 
work as a result of his intoxication and consequent illness, 
and was thereupon fined twelve days’ pay, or $14. Section 
4528, Revised Statutes, provides that a seaman is not entitled 
to wages for any period during which he unlawfully refuses 
or neglects to work when required. In the absence of 
other authority permitting the imposition of such fines, 
your question must be answered in the negative. In my 
judgment the log-book entries do not amount to satisfac- 
tory evidence of unlawful refusal or neglect to work when 
required. 

Your third inquiry is: Should extra wages have been col- 
lected ? 

By section 4600, Revised Statutes, as.amended by the act 
of June 26, 1884, a seaman who has deserted on the ground 
of cruel and unusual treatment, and is discharged by the 
consular officer, is entitled to one month’s pay, and this pro- 
vision is construed to apply to seamen discharged for the 
same reason, but who have not deserted (Cons. Reg., par. 
222). Iam of the opinion that if Dowd was discharged by 
the consul-general because of unusual or cruel treatment, 
he is entitled to the one month’s extra wages allowed by 
statute, and that some reasonable discretion is to be per- 
mitted to the consular authority in determining this extra 
allowance in reference to actual or anticipated ill-treatment 
and a discharge consequent thereon. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF STATE. 
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The United States has power to enter into treaty stipulations with Great 
Britain for the regulation of the fisheries in the waters of the United 
States and Canada along the international boundary. 
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The regulation of fisheries in navigable waters within the territorial 
limits of the several States, in the absence of Federal treaty, is a sub- 
ject of State rather than of Federal jurisdiction. 

The fact that a treaty provision annuls and supersedes the law of a par- 
ticular State upon the same subject is no objection to the validity of 
the treaty. 

DEPARTMENT OF JUSTICE, 
September 20, 1898. 

Str: By a communication dated September 15, 1898, you 
request me to furnish you with my opinion as to the power 
of the United States to enter into treaty stipulations with 
Great Britain for the protection of the fisheries in the waters 
contiguous to the territory of the United States and Canada 
along tre international boundary from the Atlantic to the 
Pacific Ocean and on the Great Lakes. 

Under the Federal Constitution the President is invested 
with the power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators 
present concur. (Art. II, sec. 2, par. 2.) 

By section 10 of Article I of the Constitution, it is pro- 
vided that no State shall enter into any treaty, alliance, or 
confederation. The exclusive right, therefore, of regulat- 
ing by treaty with foreign nations all matters which are the 
proper subject of international agreement has been taken 
away from the States and committed to the Federal Gov- 
ernment. 

The Constitution nowhere attempts to specify or define 
the subjects of treaty regulation, but it has made a specific 
declaration of the supreme authority of treaties when made 
under the authority of the United States. Article VI, para- 
graph 2, declares: 

‘** All treaties made, or which shall be made, under the 
authority of the United States shall be the supreme law of 
the land; and the judges in every State shall be bound 
thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.” 

The waters of the lakes and rivers which form the bound- 
ary between the United States and Canada are upon this side 
of the boundary line within the territorial jurisdiction of 
the several riparian States. The regulation of fisheries in 
navigable waters within the territorial limits of the several 
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States, in the absence of a Federal treaty, is a subject of 
State rather than of Federal jurisdiction. Congress has the 
paramount right to regulate navigation in the navigable 
waters of the United States for the benefit of all the citizens 
of the Union, but Congress has no authority, in the absence 
of treaty regulations, to pass laws to regulate or protect 
fisheries within the territorial jurisdiction of the States. 
(McCready v. Virgunia, 94 U. S., 891; Lawton v. Steele, 152 
U. S., 133.) 

The question for eousideeaGon, therefore, 1 is whether the 
United States by treaty may deprive the riparian States of 
the power of control and regulation over the fisheries in 
the waters within their respective jurisdictions conterminal 
with the boundary between the United States and Canada. 
It is obvious that if by the exercise of the treaty-making 
power the regulation of this subject is assumed by the Fed- 
eral Government the respective State governments will be 
deprived of jurisdiction over that subject in the same 
waters. 

The regulation of fisheries has been recognized as a 
proper subject for international agreement. By the trea- 
ties with Great Britain in 1854 and 1871 certain rights 
of fishing were granted by the United States to citizens of 
Canada in the waters within the 3-mile limit of the States 
from Maine to Delaware. The nature and habits of fishes, 
the means necessary to their preservation from extinction, 
and their protection in spawning time are such as to ren- 
der it of importance that laws regulating their capture shal] 
be uniform and uniformly enforced over the whole extent 
of the body of water which they inhabit. Where a lake or 
river is divided into two jurisdictions by a boundary line 
between two nations, it is manifest that it would be not 
only convenient but almost necessary for the adequate reg- 
ulation of the subject that an agreement by treaty or other 
stipulation should exist between the governments of the 
two countries, in order to make any system of regulation 
and protection effective. The several States are by the 
Constitution forbidden to enter into any such treaty or 
regulation with any foreign power, and unless the United 
States may regulate the subject by treaty it is impossible of 
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regulation by uniform and reciprocal rules. I advise you, 
therefore, that the regulation of the fisheries in these 
boundary waters is a proper subject of the treaty-making 
power vested by the Constitution in the President. 

If it be suggested that such a treaty is beyond the consti- 
tutional power of the President and the Senate to effect, 
because it deprives the States of jurisdiction and authority 
now vested in them, and practically would annul their laws 
and destroy one subject of State sovereignty, without going 
into a history of that clause of the Constitution above quoted, 
which declares that all treaties made or which shall be made 
by the authority of the United States shall be the supreme — 
law of the land (the discussions of which in the Constitutional 
Convention and in the State conventions called for the adop- 
tion of the Constitution were very extensive and interesting), 
it is sufficient to say that it has been held by the Supreme 
Court of the United States that it is no objection to the 
validity of a treaty that it establishes within State jurisdic- 
tion a different law and standard of rights from that estab- 
lished by the laws of the State. That court has decided in 
the interest of a British subject that a treaty can annul a stat- 
ute of a State confiscating the debt due to a British subject. 
(Ware v. Hylton, 3 Dallas, 199.) It was held in the case of 
Hauenstein v. Lynham (100 U. S., 483) that a State law 
forbidding an alien to take lands by descent must give way 
to a treaty which confers the right of inheritance upon a 
subject of a foreign power. So that it is established by 
judicial decision of the highest authority that the mere fact 
that a treaty provision annuls and supersedes the law of a 
particular State upon the same subject is no objection to the 
validity of the treaty. In the case of Geofroy v. Riggs 
(183 U. S., 258) Mr. Justice Field declared that the treaty 
power of the United States extends to all proper subjects 
of negotiation between our Government and the govern- 
ments of other nations. ‘‘The treaty power as expressed 
in the Constitution is in terms unlimited except by those 
restraints which are found in that instrument against the 
action of the Government or of its departments, or those 
arising from the nature of the Government itself and that 
of the States. It would not be contended that it extends so 
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far as to authorize what the Constitution forbids, or a change 
in the character of the Government or in that of one of the 
States, or a cession of any portion of the territory of the 
latter without its consent. But with these exceptions it is 
not perceived that there is any limit to it touching any mat- 
ter which is properly the subject of negotiations with a 
foreign country.” 

My conclusion is that the United States has power to enter 
into treaty stipulations with Great Britain for the regula- 
tion of the fisheries in the waters of the United States and 
Canada along the international boundary. 

I have the honor to be, very respectfully, 


JOHN W. GRIGGS. 
The SECRETARY OF STATE. 


STAMP TAX—PROMISSORY NOTE—PLEDGE. 


Upon promissory notes a stamp is required of the value of 2 cents for a 
sum not exceeding $100, and for each one hundred dollars or fractional 
part thereof in excess of $100, 2 cents additional. 

In fixing the amount of tax required upon a mortgage or pledge of stock 
or property given to secure the payment of a promissory note for a 
definite and certain sum, the actual value of the stock or property is 
immaterial. 

A paper or instrument stipulating that certain securities or other prop- 
erty shall be held as indemnity or as a basis of credit, or a guaranty 
generally, without specifying particular property as security for the 
payment of a definite and certain sum, is not liable to tax under the 
provisions of the war-revenue act. 

Such a paper, being a pledge of property for the payment of adebt, is not 
to be construed as a power of-attorney and stamped as such, as it only 
authorizes the holder, in case of default, to make the securities avail- 
able for the purposes for which they were deposited. 

A power of attorney is an instrument by which the authority of one 
person to act in the place of another, as attorney in fact, is set forth. 


DEPARTMENT OF JUSTICE, 
September 21, 1898. 
Sir: I have the honor to acknowledge receipt of yours of 
30th August, ultimo, in which you submit certain papers 
and instruments, and request my opinion as to the stamp 
required under the provisions of the war revenue act. 


TO THE SECRETARY OF THE TREASURY. 219 


The first question is as to the stamp required upon a note 
and instrument as follows: 


‘*No. : $100,000. 00. 
‘* Chicago, , 189—. 
‘**On demand 1 , promise to pay to the order 
of the Northern Trust Company at its office in Chicago one 
hundred thousand dollars for value received, with interest at 
the rate of per cent per annum after date. 
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Accompanving this note, and upon the same paper, is the 
following instrument: 

se I have deposited with and pledged to 
said The Northern Trust Company, as collateral security 
for the payment of above and foregoing note and all other 
liabilities of the undersigned to said trust company or its 
assigns heretofore or hereafter contracted, the following 
property, viz: One thousand shares of Chicago and North- 
western Railway common stock, the market value of which 
is now $———.._ In case said trust company, or any of its 
officers, agents, or assigns, shall at any time be of opinion 
that said property is of less value than above stated, or that 
the whole or any part of said property has declined or may 
decline in value, or in case any liability or habilities of the 
undersigned to said trust company or its assigns shall be at 
any time increased, then in all, any, or either of such cases 
said trust company or its assigns may, in its or their discre- 
tion, call for additional security satisfactory to the holder 
of said note, and failure to furnish the same before 12 
o’clock noon of the day next after the day of such call shall 
make said note and all other liabilities of the undersigned 
to said trust company or its assigns, without notice or 
demand, at once due and payable. Said call for additional 
security may be made by giving any of the undersigned 
oral or written notice thereof, or by leaving written notice 
thereof at any office, place of business, or usual abode of 
any of the undersigned. The undersigned hereby give said 
trust company, or any of its officers, agents, or assigns, 
irrevocable power to sell said property or any part thereof, 
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without advertising or demanding payment or giving notice 
at public or private sale or sales or at any brokers’ board, 
in case said trust company, or any of its officers, agents, or 
assigns, shall at any time be of the opinion that said prop- 
erty or any part thereof has declined or may decline in 
value, or is or may be of less value than above stated, or in 
case such additional security, if called for, shall not be fur- 
nished as above provided, or in case said note or any other 
liability or liabilities of the undersigned to said trust com- 
pany or its assigns shall not be paid at maturity. If said 
sale or sales shall be public or at any brokers’ board, said 
trust company or its assigns may purchase said property or 
any part thereof at such sale or sales. The net proceeds of 
such sale or sales, after payment of all expenses and attor- 
ney’s fees growing out of or connected with said property and 
the sale and delivery thereof, may be applied upon all or any 
of the liabilities (whether due or not), of the undersigned to 
the holder of said note, and the surplus, if any, shall be 
paid to the undersigned. If the net proceeds of such sale 
or sales shall not pay in full all the liabilities of the under- 
signed to said trust company or its assigns, then all such 
liabilities remaining unpaid shall become at once due and 
payable and bear interest at the rate of seven per cent per 
annum from the time of such sale. In case of any exchange 
of or substitution for, or addition to said property or any 
part thereof, the provisions of this agreement shall extend 
to such new, exchanged, substituted, or additional property. 
And the undersigned hereby authorize said trust company 
at any time, at the discretion of any officer or ayent thereof, 
to apply any money or moneys which said company may 
have or hold on deposit or otherwise for the undersigned 
toward the payment of said note and other liabilities, 
whether due or not. The word liabilities herein shall include 
all liabilities of undersigned, whether of same class as said 
note or otherwise, and whether of undersigned alone or 
jointly with others. . The undersigned hereby expressly 
empowers said trust company at its option to subscribe for, 
take, and hold as additional collateral to any and all of the 
indebtedness above named all stock increases and stock and 
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other special dividends which may be made upon collaterals 


held hereunder. 


4 
66 ” 








The stamp required upon this promissory note is easily 
determined, the law being that upon promissory notes a 
stamp is required of the value of 2 cents for a sum not 
exceeding $100, and for each $100 or fractional part thereof 
in excess of $100 2 cents. 

The paper following the note presents two phases: In the 
first place, it is a pledge of certain specific personal property 
described therein, as security for the payment of the promis- 
sory note for $100,000. It therefor requires a stamp as a 
pledge of personal property for the payment of a definite 
and certain sum of money, towit: the sum of $100,000. The 
actual value of the 1,000shares of Chicago and Northwestern. 
Railway common stock, which is deposited and pledged, is 
not stated, but if it were it would not be material, for the 
stamp required upon a mortgage or pledge of property 
given to secure the payment of a definite and certain sum is 
governed by the sum secured to be paid, and not by the 
actual value of the property included in the mortgage or 
pledge. For instance, if A borrows from B $5,000 and gives 
a note for it to B, and at the same time executes a mortgage 
or pledge as security for its payment upon property worth 
$50,000, the stamp upon the mortgage or pledge would not 
be estimated by the actual value of the property, but by the 
amount secured to be paid, as set forth in the face of the 
mortgage or pledge. So then the note for $100,000 and the 
paper executed in conjunction with it, pledging the stock 
described as security for the payment, do not, so faras I can 
see, present any difficulty in arriving at the stamp required 
to be placed thereon under the provisions of the war-revenue 
act. 

As before stated, in the first place, the one thousand 
shares of railroad stock are deposited and pledged to the 
Northern Trust Company as security for the payment of the 
above and foregoing note, meaning the note for $100,000. 
Then follows the stipulation in these words: ‘‘and all other 
liabilities of the undersigned to said trust company, or its 
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assigns heretofore or hereafter contracted.” This presents 
the second phase of the instrument, and is the one from 
which the principal question arises. The provision of the 
war-revenue act is that a mortgage or pledge of property 
made as security for the payment of any definite and certain 
sum of money, lent at the time or previously due and owing, 
or forborne to be paid being payable * * * shall be 
stamped, etc. 

The stipulations in the instrument, aside from those which 
make it a pledge for the payment of a definite and certain 
sum, are in the nature of a guarantee for unliquidated debts 
or for liabilities to accrue in future. There is no definite or 
‘certain sum stated in the instrument except as to the $100,000 
note, for which the property stands pledged. In this re- 
spect the instrument may be treated not as a pledge as con- 
templated in the war-revenue act, but as an agreement that 
certain collateral held by the bank shall be held as a basis 
of credit to the owner, or to meet liabilities depending upon 
the happening of future contingencies. The property thus 
deposited and held by the bank may or may not become 
liable as security for a debt of the owner, or it might, in 
the business dealings of the owner with the bank, be consid- 
ered one day as collateral security and another day it would 
not, for the status of his account could, by deposits or cred- 
its, be changed from that of debtor to creditor within a day 
or even within an hour or less time. It seems, of course, 
that the instruments or agreements like the one under con- 
sideration are made to the bank by patrons and depositors 
with the view of obtaining credit, and of constituting secur- 
ity to the bank through the means of property held by the 
bank for the repayment of overdrafts or other indebtedness 
or liability which may be incurred, but as long as the de- 
positor or patron has funds in bank to meet his checks or 
drafts, or does not incur liability to the bank by note or 
other evidence specifying indebtedness, the bank could not 
hold any security that he had deposited with it under the 
terms of this paper. It is only when the contingency arises 
under the terms of the stipulation or agreement that the 
property deposited with the bank can be held. Before the 
provisions of the war-revenue act would apply the amount of 
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the indebtedness must be liquidated and rendered certain, 
and in order to require a stamp upon the paper which pledges 
the property for the amount of the debt thus rendered cer- 
tain, the amount for which the property is pledged must be 
definitely set forth in the face of the pledge itself, or the 
instrument pledging the property as security should accom- 
pany the note or evidence of debt, the payment of which it 
is intended to secure. 

Iam unwilling to construe a paper like the one we are 
considering as of such character as to require a revenue 
stamp. Take a case like this: Suppose a man, who has val- 
uable securities, such as Government bonds, etc., desires 
to obtain credit at a bank; he goes to the bank and deposits 
these securities as a basis of credit, and he stipulates, as in 
the case under consideration, that if at any time he should 
fail to pay any debt he owes the bank, either by note, over- 
draft, or otherwise, that the bank may hold this property, 
and, under certain conditions, may sell it to make good the 
owner’s indebtedness. This does not constitute a pledge of 
property for the payment of a debt such as is contemplated 
by the act in question. The law does not say that all mort- 
gages and pledges of property shall require a stamp, but 
only such mortgages and pledges as are made to secure the 
payment of definite and certain sums of money loaned at the 
time, previously due and owing, or forborne to be paid, 
being payable. Mortgages or pledges are sometimes given 
for indemnity where persons become surety upon official 
bonds. It is frequently the case that the principal will 
execute a mortgage or pledge of property to his surety to 
indemnify him against loss on account of the conduct of the 
principal. Such mortgage or pledge is not for the security 
of any sum until the official shall make default and the 
amount of his default shall be ascertained. Consequently, 
such instruments do not require a stamp when they are exe- 
cuted, because they are not to secure the payment of a 
definite and certain sum, but the sum which they are to 
secure is dependent upon a contingency which may never 
happen. 

The same in case of these deposits. The owner of the 
property deposited may never become liable to the bank. 
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He may not make an overdraft or become otherwise in- 
debted to the bank, and if he does, as before stated, how is 
the amount of the stamp to be determined when the paper 
itself states no definite or certain sum? Certain instru- 
ments and papers are required by the provisions of the war 
revenue act to be stamped. Still, if a man does not make 
the instrument or paper, he is not taxed by the law. Prom- 
issory notes are required to be stamped, and yet if a man 
borrows money and does not give a note he does not have 
to bear the burden of astamp. So it is as to a lease or 
agreement made for the renting of land. If it is made in 
writing it has to have the stamp; but one may rent land by 
parole, and if he does of course there is no stamp, because 
the instrument required to be stamped is not executed. 
And numbers of other cases might be instanced of the same 
character. 

I hold, therefore, that a paper or instrument like this 
one, stipulating that certain securities or other property 
shall be held as indemnity or as a basis of credit or a guar- 
anty generally, without specifying particular property as 
security for the payment of a definite and certain sum, is 
not liable to tax under the provisions of the war revenue 
act. 

I can not agree to the proposition that the paper or instru- 
ment under consideration, in addition to being a pledge of 
property for the payment of debt, is also to be construed as 
a power of attorney and stamped as such. A power of 
attorney is an instrument hy which the authority of one 
person to act in the place and stead of another as attorney 
in fact is set forth. The language of this instrument does 
not constitute the party holding the property as security 
the attorney in fact of the owner. It only authorizes the 
holder in case of default to make the securities available for 
the purposes for which they were deposited, and in order to 
do this authority to sell and to transfer, etc., are given. 
This is not a power of attorney. It is only a necessary ele- 
ment of the instrument in order that it may be utilized to 
the end that it was executed. 

I do not think it necessary to consider the second instru- 
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ment or paper submitted, the question involved in it being 
substantially the same as the one I have discussed. 
Respectfully, 
JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


VOLUNTEER ARMY—APPOINTMENTS—OFFICERS. 


When an organization of State militia, with regimental and company 
officers bearing commissions from the governor of the State in which 
organized, is received as a body into the service of the United States 
under the provisions of the act of April 22, 1898, the officers so com- 
missioned and recognized by the military authorities of the United 
States remain in their several grades until vacancies contemplated by 
the law occur, and can not be removed at will by such governor. 


DEPARTMENT OF JUSTICE, 
September 26, 1898. 

Str: I have the honor to acknowledge receipt of yours of 
the 25th of August, ultimo, in which you submit for my 
opinion the facts relating to the captaincy of Company A, 
in the Fifth Missouri National Guard Regiment, a regiment 
of Missouri State militia which was accepted into the United 
States Volunteer Army on the 16th day of May, 1898, and 
you ask my opinion as to whether Charles F. O’Brien or 
Charles M. Howells should be recognized by the War De- 
partment as the legal captain of the said company. 

The facts, as I gather them from the the papers and cor- 
respondence on file in this case, are that in the month of 
April, 1898, after the first proclamation of the President 
calling for troops for the war with Spain, a regiment of mili- 
tia was organized in the State of Missouri as the Fifth Regi- 
ment of Missouri National Guards. The regimental and 
company officers of this regiment were commissioned by 
the governor of the State as such, and according to their 
several grades, on or about the 30th of April, 1898, and 
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among them Charles F. O’Brien was commissioned by the 
governor as captain of Company A in the said regiment. 

On the 16th of May, 1898, this regiment, as a body, was 
tendered by the governor of Missouri, and was accepted by 
the War Department of the United States, for service in the 
Volunteer Army under the provisions of the act of April 22, 
1898. The officers, regimental and company, including 
Charles F. O’Brien as captain of Company A, were, on the 
said 16th day of May, 1898, received with the regiment into 
the service of the United States according to their several 
grades, as indicated by the commissions held from the gov- 
ernor, and were so entered upon the army rolls of the 
United States. This was done with the full knowledge 
and assent of the governor. The commissions issued to 
the regimental and company officers of this regiment, as 
aforesaid, were signed by Lon V. Stephens, who was at that 
time governor of the State of Missouri, was the governor 
who tendered the regiment for service in the Army of the 
United States, and still is governor of Missouri. After the 
acceptance of this regiment into the Army of the United 
States, O’Brien continued to be recognized and act as captain 
of Company A, and to be paid as such by the United States, 
without interruption, until the 2d of August, 1898, when 
the governor issued a commission to Charles M. Howells, a 
lieutenant in the regiment, as captain of Company A in place 
of O’Brien, who, it was contended by the governor, was 
not the legal captain. Upon receipt of the governor’s com- 
mission, Howells qualified and undertook to assume the 
duties as captain of Company A, when O’Brien declined to 
surrender, and thus the question 1s presented as to which 
one of these men is entitled to the rank and grade of cap 
tain of Company A in this regiment. 

By the terms of the act of April 22, 1898, the Volunteer 
Army can be organized only after Congress has authorized 
the President to raise such a force, or to call into the actual 
service of the United States the militia of the several States. 
The President, by his first proclamation, which was issued 
April 23, 1898, called for 125,000 troops in order to carry 
into effect the resolution of Congress, which is referred to 
in the said proclamation. Under this proclamation an esti- 
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mate was made by the War Department as to the quotas of 
the several States necessary to constitute the aggregate, and 
the States were called upon, respectively, to furnish the 
number required. The Fifth Regiment of Missouri National 
Guards was tendered to the United States, as before stated, 
by the governor, and constituted a part of Missouri’s quota 
under this call. 

The portion of the act of April 22 which is more particu- 
larly involved in this controversy is section 6, and the part 
of it necessary for consideration reads as follows: 

‘* Provided, That each regiment of the Volunteer Army 
shall have one surgeon, two assistant surgeons, and one 
chaplain, and that all the regimental and company officers 
shall be appointed by the governors of the States in which 
their respective organizations are raised: Provided further, 
That when the members of any company, troop, battery, 
battalion, or regiment of the organized militia of any State 
shall enlist in the Volunteer Army in a body, as such com- 
pany, troop, battery, battalion, or regiment, the regimental, 
company, troop, battery, and battalion officers in service 
with the militia organization thus enlisting may be appointed 
by the governors of the States and Territories, and shall, 
when so appointed, be officers of corresponding grades in 
the same organization when it shall have been received into 
the service of the United States as a part of the Volunteer 
Army.” 

The general provision is that all regimental and company 
officers shall be appointed by the governors of the States in 
which their respective organizations are raised, and the 
second proviso is that where a regiment of organized militia 
of any State, as in this case, enlists in a body, the governor 
of the State may appoint the officers who are at the time in 
service with the militia organization, and when so appointed 
the said officers shall have corresponding grades in the said 
organization when it shall have been received into the serv- 
ice of the United States as a part of the Volunteer Army. 
This provision evidently contemplated that regiments of 
organized militia in the several States could be tendered by 
the governors to the United States for service, and when 
such regiments were accepted by the United States they 
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became for the time being a part of the Volunteer Army of 
the United States, and the officers holding governors’ com- 
missions at the time of such acceptance into the service of 
the United States were to be recognized by the authorities 
of the United States as of the rank and grade indicated by 
their several commissions; and so far as the right of the 
governors to appoint the regimental and company officers 
is concerned, the organizations of militia thus constituted 
and received into the service of the United States continued 
to retain the distinctive feature of State organizations. It 
is, therefore, immaterial whether the governors issued com- 
missions to the regimental and company officers of such 
organizations before or after they were received into the 
service of the United States as a part of its military force. 
To say that the enlistment of a State organization like the 
Fifth Missouri Regiment of National Guards as a part of 
the Volunteer Army of the United States destroyed its 
character as a State organization and made it a part of the 
Army of the United States to the extent that it took away 
its character as a State organization would at once destroy 
the right of the governors to appoint regimental and com- 
pany officers, because the section of the Constitution of the 
United States which provides for the appointment of all 
officers of the United States, both civil and military, con- 
fines the appointing power to the President, by and with 
the advice and consent of the Senate, to the President alone, 
to the courts, and to the heads of Departments. When 
Congress made the provision of the law respecting the 
appointment of regimental and company officers in State 
organizations, it undoubtedly had in view paragraph 16 of 
section 8, Article I, of the Constitution of the United States, 
which, under the head of ‘‘The Duties and Powers of Con- 
gress,” reads as follows: 

‘* To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be em- 
ployed in the service of the United States, reserving to the 
States, respectively, the appointment of the officers and the 
authority of training the militia according to the discipline 
prescribed by Congress.” 

The power vested in Congress by this paragraph of the 
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Constitution is to provide for the organization, etc., of the 
militia, but the right to appoint the officers, when the militia 
is organized, is reserved to the States. The act of April 
22, 1898, is in harmony with this constitutional provision, 
in that it provides that the regumental and company officers 
shall be appointed by the governors of the States in which 
the respective organizations are raised, and, when the organi- 
zations are received into the service of the United States, 
such officers are recognized by the Government as holding 
grades corresponding with their commissions, and the 
organizations so received into the service become a part of 
the Volunteer Army of the United States. 

The War Department has recognized, substantially, the 
principle above laid down in its ruling that, where vacancies 
occur in the regimental and company offices of these State 
organizations after they have been accepted for service in 
the Volunteer Army of the United States, the right still 
remains to the governors of the States, respectively, in 
which the organizations are raised, to fill such vacancies. 

When the second proviso of section 6 of the act of April 
22 was framed and passed into a law, the lawmakers must 
have contemplated that the organizations would be com- 
pleted and the regimental and company officers commis- 
sioned by the governors of the States, respectively, in which 
the organizations were raised before the same were received 
into the service of the United States as a part of the Volun- 
teer Army, for the language of the act is this: 

‘**That when the members of a company, troop, battery, 
battalion, or regiment of the organized militia of any State 
shall enlist in the Volunteer Army ina body, etc., the offi- 
cers in service with the militia organization thus enlisting 
may be appointed by the governors of the States, and shall, 
when so appointed, be officers of corresponding grades in 
the same organization when tt shall have been received into 
the service of the United States as a part of the Volunteer 
Army.” 

Language could scarcely be more direct and more readily 
comprehended as to its meaning than that Congress had in 
mind when a regiment or other organization, such as is 
mentioned, was perfected under the State authorities, the 
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ranks of the companies filled, the regimental and company 
officers appointed and commissioned, that then it would be 
in & condition to be tendered to the United States and to be 
received into the service of the United States as a part of 
the Volunteer Army. This was the precise condition in 
which the Fifth Missouri Regiment of National Guards was 
when it was received into the service of the United States 
to constitute a part of its Volunteer Army. The regiment 
was completely organized, the regimental and company offi- 
cers bore the commissions of the governor of the State, who 
himself tendered the regiment as a part of his State’s quota, 
thereby inviting the military authorities of the United 
States to receive it. By this act he in effect said to the War 
Department of the Government: 

‘* Here is a completed regiment of State militia, which I 
tender to the United States as an entirety. The regimental 
and company officers who will present my commissions are 
those whom I have selected. The organization is ready for 
active service, and in this condition I ask the authorities of 
the United States Government to receive it.” 

I am led into this line of reasoning by the contention in 
behalf of the claim of Howells, that the governor could not 
legally commission an officer in this regiment for service in 
the Volunteer Army of the United States until after the men 
were all enlisted by the United States and became a part of 
its army. This carries us back to the position I have taken 
above, that, if the power of the governor to appoint officers 
does not arise until the men are enlisted as Federal soldiers, 
then the power in the governor does not exist at all; that it 
can only exist and be exercised by the governor because of 
the fact that the organizations are distinctively creatures of 
the State and not of the National Government, though, when 
received by the United States for active service, they become 
for the time a part of the Army of the United States. In 
order to uphold the authority of the governor to appoint 
and to recognize his commissions to regimental and com- 
pany officers, the regiments themselves must be treated as 
State and not Federal organizations. Then, if a regiment 
is completed and the regimental and company officers, at 
the time the organization is tendered to the United States 
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for service, hold commissions from the governor of the 
State in which the regiment is raised, this would seem to 
be sufficient. The law does not require an unnecessary 
thing to be done, and if these officers, at the time they are 
received into the service of the United States, hold commis. 
sions from the very authority which the law prescribes, 
there is no good reason, in my opinion, for the contention 
that another commission of like character and grade shall be 
issued. 

Then, unless we are to admit that the governor of a State, 
after he has appointed and commissioned the regimental and 
company officers in one of these organizations, may, when- 
ever he feels inclined or his whim suggests, make changes 
by removing one officer and appointing another in his stead, 
we must hold that when an organization, such as we are 
considering, with the regimental and company officers bear- 
ing the commissions to their respective ‘grades from the 
governor of the State in which they are organized, is 
received as a body into the service of the United States 
under the provisions of the act of April 22, the officers so 
commissioned and so received and recognized by the mili- 
tary authorities of the United States remain in their several 
grades and positions until vacancies contemplated by law 
occur. 

As bearing upon the point under consideration, I call 
attention to the fact that the regiments from the several 
States received into the service of the United States asa 
part of the Volunteer Army, under the provisions of the act 
of April 22, retain the numbers which they held as State 
organizations, and also the names of the States from which 
they came, and in this case, as will be observed, the regi- 
ment is numbered and named the Fifth Missouri Volunteer 
Infantry of the United States Volunteer Army, and regi- 
ments from other States were designated in a like manner, 
according to the States in which they were organized, 
respectively. 

I therefore advise you that, in my opinion, Charles F. 
O’Brien is the legal captain of Company A of the Fifth 
Regiment of Missouri National Guards, which was on the 
16th day of May, 1898, received into the service of the 
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United States as a part of the Volunteer Army of the United 
States; that the commission issued by the governor of the 
State of Missouri to the said O’Brien, as captain of the said 
Company A, before the regiment was tendered to and 
received into the service of the United States, is in sub- 
stantial compliance with the requirements of the paragraph 
of the Constitution of the United States before cited and in 
accordance with the provisions of the act of April 22, 1898. 

Hence I hold that Charles F. O’Brien, and not Charles M. 
Howells, should be recognized by the authorities of the 
United States as the captain of the said company. 

Very respectfully, 
| JAS. E. BOYD, 
Assistant Attorney-General. 


Approved. 
JOHN W. GRIGGS. 


The ‘SECRETARY OF WAR. 


INDIAN COUNTRY—DISTILLERY. 


While the general Indian country ceases to be such upon the extinction 
of the Indian title, the territory as organized and defined by metes 
and bounds and named Indian Territory does not at all cease to be 
such upon any such contingency. 

The establishment of a distillery on lands in the Indian Territory, al- 
though the Indian title thereto has become extinct, is in contravention 
of law. 

DEPARTMENT OF JUSTICE, 
October 4, 1898. 

Sir: Under date of September 7, 1898, you requested my 
opinion as to whether there is anything in the laws of the 
United States in relation to the Indian Territory which pre- 
vents the establishment of a distillery on lands therein where 
the Indian title is extinct, or whether the internal-revenue 
laws apply as in other portions of the country. (Sec. 3448, 
Rey. Stat.) 

By your communication you refer to section 2141, Revised 
Statutes, which provides, in substance, that any person who 
shall, within the Indian country, set up or continue a dis- 
tillery for the manufacture of ardent spirits shall be liable 
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toa penalty of $1,000. And you refer also to the case of 
Bates y. Clark (95 U. S., 204), wherein it was decided that— 

‘“‘In the absence of different provisions by treaty or act 
of Congress, all the country described by the first section of 
the act of June 30, 1834 (4 Stat., 729), as Indian country 
remains such only as long as the Indians retain their title to 
the soil.” 

Under the section referred to no distillery can be set up 
or continued in what is ‘‘ Indian country,” and, under the 
above decision, what is ‘‘Indian country,” if once so, 
becomes a question of fact, dependent upon whether the 
Indian title has been extinguished or not. 

What was originally Indian country or Indian territory, 
for the names are used indifferently in the act, is defined by 
the first section of the act of June 30, 1834, and embraced 
all that part of the United States west of the Mississippi 
not included in the States of Missouri or Louisiana or the 
Territory of Arkansas, and also all that part east of the 
Mississippi River not within any State, to which, in each 
case, the Indian title had not been extinguished. 

Under the above decision in Bates v. Clark, all this terri- 
tory remains Indian country, except as the Indian title 
thereto has been extinguished, and as it includes the place 
where the distillery in question is proposed to be erected, 
its erection is obviously forbidden by the section above 
referred to, unless the Indian title there has become extinct 
in the sense in which that expression is used in the case 
above cited. 

Just to what extent over this vast territory thus described 
as Indian country the Indian title must be extinguished 
in order that, under the decision referred to, a particular 
locality therein shall cease to be Indian country is not ap- 
parent. But, in view of the evident object and purpose of 
Congress in this and kindred legislation to prevent the in- 
troduction of intoxicating liquors among the Indians or into 
localities inhabited by them, it is obvious that much more 
m this direction is required than that the Indian title shall 
be extinct as to the particular lot or parcel of land on which 
the distillery is erected or proposed to be erected. 

In view of this and of existing facts in the Indian terri- 
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tory, the question submitted is somewhat indefinite. You 

ask in substance whether there is anything in the laws of 

the United States that prevents the establishment of a dis- 

tillery in the Indian territory ‘‘on lands thereon when the 
Indian title is extinct?” 

If this means merely that the Indian title to the particular 
lands on which the distillery is proposed to be erected is ex- 
tinct, the first part of the question should be answered in 
the affirmative, while if it means that the Indian title is ex- 
tinct there over such an extent of territory as that such ter- 
ritory has, under the doctrine of Bates v. Clark (supra), 
ceased to be Indian country, then the section above referred 
to does not itself prohibit such distillery. 

Historically, the situation appears to be this. Previous 
to 1887 the only title that the Indians had to their lands in 
the Indian country or the Indian territory was tribal, 
when no individual had title to any particular tract, but all 
was held in common, and the title could be extinguished only 
by act of the tribe. By the act of February 8, 1887 (24 
Stat., 388), a species of allotment to individuals was author- 
ized as to some of the tribes, but did not include the Miamis, 
Peorias, and some other tribes who occupy the northwestern 
part of the Indian territory, and it is assumed that the 
question asked has relation to this small portion of the 
Indian territory, as this is the only portion of that territory 
where, in any proper sense, if at all, it can be said the 
Indian title has become extinct; but the act of May 21, 
1889 (25 Stat., 1018), did include these titles, and, under 
these acts, allotments of land have been made in severalty 
to the Indians of this portion of the Indian territory. By 
a later act these Indian allottees were authorized to sell 
a portion of their allotments, so that each retained 100 acres 
thereof; and under this power of alienation some of the 
Indians in that portion of the Indian territory have sold to 
white persons portions of their several allotments, and, as 
to these scattered, detached small portions of the Indian 
territory, the Indian title may be said to be extinct; but the 
Indians continue to reside there as before, and it would seem 
to be as much Indian country as ever, within the meaning of 
these statutes. 
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It is my understanding that, excepting town sites author- 
ized by Congress, there is no considerable extent or portion 
of the Indian Territory in which the Indian title has become 
extinct or that has ceased to be Indian country, or where 
the prohibition of the section above referred to would not 
apply. | 

But the section referred to is not the only one applicable 
to the case in hand. Besides this and several] other sections 
and acts of Congress applicable generally to the entire In- 
dian country, and showing the careful, persistent, and uni- 
form purpose of Congress to entirely prohibit and prevent 
the introduction of intoxicating liquors among the Indians 
or into localities inhabited by them, there are others appli- 
cable especially to what is distinctively known as the ‘‘In- 
dian Territory,” in which the question here arises. 

What is known and described in the statutes and generally 
as the ‘‘ Indian Territory” was organized and described by 
metes and bounds by the act of May 2, 1890 (26 Stat., 81, 
93, sec. 29), and the territory within those bounds is just 
as much a separate, distinct, integral part of the United 
States as is the State of Kansas or Territory of Arizona, and, 
while within the general description of Indian country as 
defined by section 1 of the act of 1834, is yet governed for 
the most part by laws applicable to that Territory alone. 
Nor does its existence or status of the ‘* Indian Territory ” 
depend at all upon the continuance of the Indian title to the 
land or upon the fact that any Indians remain there. On 
the contrary, although the Indian title had become extinct 
as to every foot of land in the Territory, and although there 
was no longer an Indian there, still the laws applicable to 
that Territory would continue in force as before until re- 
pealed or changed, except, of course, those relating to the 
Indians. While the general Indian country ceases to be 
such upon the extinction of the Indian title, this Territory, 
as organized and defined by metes and bounds and named 
the ‘‘Indian Territory,” does not at all cease to be such 
upon any such contingency, and laws applicable to that Ter- 
ritory continue to govern it, no matter who owns the soil, 
excepting, as before, laws relating peculiarly to Indians. It 
follows, therefore, that if there be any law prohibiting the 
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introduction of intoxicating liquors into that Territory, such 
prohibition does not cease with the extinction of the Indian 
title. 

Section 8 of the act of March 1, 1895 (28 Stat., 693-697), 
which refers and applies specially to the Indian Territory, 
provides that— 

‘‘Any person, whether an Indian or otherwise, who shall 
in said Territory manufacture, sell, give away, or in any 
manner, or by any means, furnish to anyone, either for 
himself or another, any vinous, malt, or fermented liquors, 
or any other intoxicating drinks, of any kind whatsoever, 
whether medicated or not, or who shall carry, or in any 
manner have carried, into said Territory any such liquors 
or drinks, or shall be interested in such manufacture, sale, 
giving away, furnishing to anyone, or carrying into said 
Territory any such liquors or drinks, shall, on conviction 
thereof, be punished by fine not exceeding five hundred 
dollars, and by imprisonment for not less than one month 
nor more than five years.” 

As this section forbids the introduction into the Territory 
thus described, defined, and named as above stated, its pro- 
hibition does not cease with the extinction of the Indian 
title nor the removal of the Indians, but continues in force 
until repealed, without reference to either, and the erection 
of a distillery in this Indian Territory would be as unlawful 
after such contingency as before. 

I am therefore of opinion that both under the laws relat- 
ing generally to the Indian country and those relating 
especially to the Indian Territory, to which the question 
refers, the establishment of the proposed distillery would 
be in contravention of law. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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DISTRICT OF COLUMBIA—NAVAL MILITIA—OFFICE. 


The resignation of a military office does not take effect until accepted 
by the proper superior authority. 

The acceptance by the commanding general of the National Guard of 
the District of Columbia of a commission as colonel in the Volunteer 
Army, for service in the war with Spain, did not operate as a vacation 
of the District command. 

Such commanding officer is authorized, under the act of May 11, 1898, 
to nominate candidates for appointment as officers in the naval 
battalion. 

Incompatibility in law exists where the nature and duty of the two 
offices are such as to render it improper, from considerations of public 
policy, for one incumbent to hold both, and does not necessarily arise 
when the incumbent places himself for the timebeing in a position 
where it may be impossible for him to discharge the duties of both 
offices. 


DEPARTMENT OF JUSTICE, 
October 4, 1898. 

Sir: I am in receipt of your communication of the 20th 
ultimo, in which you request the opinion of the Attorney- 
General upon the question whether George H. Harries, who 
was appointed and commissioned by the President command- 
ing general of the militia of the District of Columbia prior 
to the war with Spain, but who accepted from the President 
a commission as colonel of a volunteer regiment composed 
largely of the officers and men of the militia of the District 
of Columbia, organized under the act of April 22, 1898 (30 
Stat., 361), providing for the increase of the military estab- 
lishment of the United States in time of war, is now the com- 
manding general of the militia of the District of Columbia, 
authorized under the act of May 11, 1898 (30 Stat., 40-4), 
providing for the organization of a naval battalion in the 
District of Columbia, to nominate candidates for appoint- 
ment as officers In such naval battalion. 

The act of March 1, 1889, for the organization of the mili- 
tia of the District of Columbia (25 Stat., 772) provides (sec- 
tion 6) ‘‘that the President of the United States shall be the 
commander in chief of the militia of the District of Colum- 
bia,” and (section 7) ‘‘that there shall he appointed and 
commissioned by the President of the United States 2 com- 
manding general of the militia of the District of Columbia, 
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with the rank of brigadier-general, who shall hold his office 
until his successor is appointed and qualified, but may be 
removed at any time by the President.” 

General Harries was in command of the District militia 
when the war with Spain was declared. He held this office 
at the pleasure of the President, being removable at any 
time. His term was to last until his successor should be 
appointed and qualified. This being the situation, the Presi- 
dent appointed and commissioned him colonel of the volun- 
teer regiment organized in the District. He accepted this 
commission, but did not resign the command of the District 
militia. Was the President bound totreat his acceptance as 
a vacation of the command of the District militia and appoint 
his successor ? 

Ithink not. Thereis no statutory prohibition against the 
holding of the two offices. Is there any incompatibility in 
law? Incompatibility exists where the nature and duty of 
the two offices aresuch as to render it improper, from con- 
siderations of public policy, for one incumbent to hold both. 
It does not necessarily arise when the incumbent places him- 
self, for the time being, ina position where it may be impos- 
sible for him to discharge the duties of both offices. (Bryan 
v. Cattell, 15 Iowa., 538, 550; 1 Dill. Mun. Corp. sec. 227, 
note). By accepting the volunteer commission General Har- 
ries did not subject himself to a conflicting authority, for he 
received it from his commander in chief, the President. More- 
over, inaccepting it, and retaining command of that portion of 
the District militia which responded to the call of the President 
and entered the service of the United States, he was simply 
doing one of the things for which he had been made com- 
manding general. The District militia, organized under the 
act of March 1, 1889, are subject to be called into the service 
of the United States (sections 4and 5). In case of such call 
the National Guard, being the active militia, are the first to 
be ordered into the service (section 10). No officer or sol- 
dier of the National Guard, when ordered into the service 
of the United States in obedience to the call of the President, 
shall beexcused from such duty except upon the certificate 
of a surgeon (sec. 45). The reading of the entire act of 
March 1, 1889, is convincing upon the point, that one of the 
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objects for which the District militia was organized is to 
meet any call for service from the United States through 
the President. 

The act of April 22, 1898, authorized the President to 
create a Volunteer Army, and for that purpose to require 
each State and Territory and the District of Columbia to 
furnish its quota. Under this authority the President made 
a call upon the District of Columbia. One regiment was 
required. It was only natural that the commanding general 
of the district militia should be the colonel of this regiment, 
made up of officers and men from his command. It is true that 
the service of the United States took him out of the District, 
but mere absence from the District would not in itself amount 
to an abandonment of the District command. Suppose that, 
with the approval of the President, he had gone abroad for 
several months to observe military operations there. Such 
absence, instead of indicating an intention to abandon his 
command, might be taken for the express purpose of improv. 
ing himself in military science, so as the better to exercise 
the command. And so with the experience in actual war 
gained in Cuba. 

Moreover, absence from the District would not of neces- 
sity interfere with the discharge of the duties of command- 
ing general of the District militia. During a temporary 
absence of a commanding general his subordinates at home 
might under his direction discharge all the duties required 
of him. The war itself might last but a few months, and 
the matter of appointing his successor, and the successors of 
the officers who accompanied him, might well be left in abey- 
ance to await the issue of the war. This, it now appears, 
was what was done. There being no incompatibility in the 
two offices, the acceptance of the volunteer commission could 
not operate as a vacation of the District command, unless 
the President saw fit to treat it as the equivalent of a resig- | 
nation and accept it by appointing a successor; for the resig- 
nation of a military office does not take effect until accepted 
by the proper superior authority. (Jfmmack v. United 
States, 97 U. S., 426.) 

The question, then, finally resolves itself into one of expedi- 
ency—what was best for the public and for the District militia 
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under all the circumstances. This question of expediency 
was for the President to determine in view of the situation 
presented. Whether the public interests required that the 
National Guard be reorganized and the places of those absent 
in Cuba treated as vacant and filled, or that those who had 
responded to a patriotic call in the line of military duty be 
regarded as temporarily absent on leave and their places 
reserved for their return, was for the President, as Com- 
mander in Chief, to determine. The fact that the President 
did not appoint a successor to General Harries may be taken 
as a sufficient indication that he saw fit to take the latter 
view. 

It is, therefore, my opinion that General Harries is the 
commanding officer of the National Guard of the District of 
Columbia, authorized, under the act of May 11, 1898, to 
nominate candidates for appointment as officers in the naval 
battalion. " 


Respectfully, 
JOHN K. RICHARDS, 


Solecitor- General. 


Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF War. 





REVOCABLE LICENSES. 


The granting of a revocable license to the Washington and Glen Echo 
Railway to lay a single track on the Aqueduct Reservation near Cabin 
John Bridge does not conflict with the acts of July 29, 1892, and June 
3, 1896, authorizing the construction of the Washington and Great 
Falls Railway Company and providing that there shall be but one rail- 
way parallel to and near the Conduit road. 

The license granting the right to construct the road should contain such 
restrictions or regulations as may be necessary to fix its location and 
protect Government property. 

The granting of a revocable license subject to termination at any time at 
the will of the Government confers no contractual right upon the 
licensee. 

The open and notorious use of Government reservations by licensees 
for other than governmental purposes, and the long-continued exercise 
of the power to grant such use by the Secretary of War without legis- 
lative objection implies the tacit assent of Congress to this custom, 
but it can not be maintained upon any ground except that of benefit 
to the public interests. 
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DEPARTMENT OF JUSTICE, 
October 6, 1898. 

Siz: By your communication to me, under date of Sep- 
tember 10, 1898, you ask my opinion upon certain questions 
arising out of certain facts, which in your letter are stated 
as follows: 

‘‘On June 22, 1898, application was made to this Depart- 
ment by the Washington and Glen Echo Railroad Com- 
pany for permission to lay a single track on the lands of the 
United States known as the Washington Aqueduct Reserva- 
tion, near Cabin John Bridge, Montgomery County, Md. 

‘‘After the usual procedure in such cases a ‘revocable 
license’ was granted and issued on the 3d instant, but in 
view of certain legal considerations since presented, upon 
which your opinion is desired, the license has been suspended. 

‘*The Washington and Glen Echo Railroad Company is a 
corporation organized under the laws of the State of Mary- 
land. By the act of May 7, 1898 (30 Stat., 399), the com- 
pany was authorized to obtain a right of way and construct 
tracks into the District of Columbia. 

‘*The Washington and Glen Echo Railroad Company has 
its eastern terminus at or near the northern boundary of the 
District of Columbia in Chevy Chase, and runs thence to 
Idylwood, in Montgomery County, Md., about 600 yards 
from Cabin John Bridge. 

‘*The railroad company now seeks to extend the tracks of 
the road from the present stopping place to Cabin John 
Bridge, and for this purpose desires to lay a track upon a 
portion of the Washington Aqueduct Reservation for a dis- 
tance of about 300 feet. The portion of the reservation 
included in the terms of the revocable license (which has 
been suspended) and on which the proposed track is to be 
constructed, commences at a stone marked ‘W. A. N. 39,’ 
and runs west for a length of 300 feet to an extreme width 
of 22 feet. As shown by the report of Lieut. Col. A. M. 
Miller, with the papers herewith transmitted, the proposed 
track is to be laid on a trestle. It is further shown by the 
tracings herewith that the proposed track is near to the 
Conduit road and parallel to or in the same direction with 
said road. 
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‘‘By the act of Congress approved July 29, 1892 (27 Stat., 
326), entitled ‘An act to incorporate the Washington and 
Great Falls Electric Railway Company,’ it was provided— 

‘s¢ That there shall be but one railway parallel to and near 
the Conduit road, and there shall never be more than one 
double track on or over the Canal road, and all act or parts of 
acts granting the use of the surface of the Canal road or any 
part thereof for laying railway tracks thereon and operating 
cars thereon are hereby repealed; and wherever the route 
specified in this act is parallel with or coincides with the 
route of any other railway the two companies shall maintain 
and use but one set of double tracks, and any violation of 
this provision by the said Washington and Great Falls Elec- 
tric Railway Company shall operate as a repeal of this 
charter; and matters of dispute between the companies 
respecting railways parallel to the Conduit road and affect- 
ing the same, whether in the District of Columbia or in 
Maryland, shall be referred to and determined by the Secre- 
tary of War, and matters in dispute between the companies 
respecting railways on the Canal road shall be determined 
upon the application of either road to any court in the Dis- 
trict of Columbia having competent jurisdiction.’ 

‘*The act of June 3, 1896 (29 Stat., 246), entitled ‘An act 
to amend an act entitled ‘‘An act to incorporate the Wash- 
ington and Great Falls Electric Railway Company,”’ pro- 
vides— 

‘**That there shall be but one railway parallel to and near 
the Conduit road; and wherever the route specified in this 
act is parallel with or coincides with the route of any other 
railway the two companies shall maintain and use but one 
set of double tracks, and any violation of this provision by 
the said Washington and Great Falls Electric Railway Com- 
pany shall operate as a repeal of this charter; and matters 
of dispute between the companies respecting railways par- 
allel to the Conduit road, and affecting the same, in the Dis- 
trict°of Columbia, shall be referred to and determined hy 
the Secretary of War; and matters in dispute between the 
companies respecting railways on the Canal road shall be 
determined upon the application of either road to any court 
in the District of Columbia having competent jurisdiction.’ ” 
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The questions submitted for my opinion upon this state 
of facts are as follows: 

1. ‘* Will the granting of a revocable license to the Wash- 
ington and Glen Echo Railroad Company, for the purpose 
indicated, conflict with the law hereinbefore cited (acts 
July 29, 1892, and June 3, 1896), providing that ‘there shall 
be but one railway parallel to and near the Conduit road’? 

2. ‘*There being matters of dispute between the two com- 
panies named, respecting a proposed railway parallel to the 
Conduit road, is the Secretary of War authorized to deter- 
mine the same? 

‘The act of July 29, 1892, hereinbefore cited, provides 
that ‘matters of dispute between the companies respecting 
railways parallel to the Conduit road, and affecting the same, 
whether 7n the District of Columbia or in Maryland, shall be 
referred to and determined by the Secretary of War,’ while 
the later act of June 3, 1896, provides that ‘matters of dis- 
pute between the companies respecting railways parallel 
to the Conduit road, and affecting the same, zn the Destrict 
of Columina, shall be referred to and determined by the 
Secretary of War.’ 

3. ‘*Should a revocable license be granted to the said com- 
pany, ‘vould the company be legally restricted as to the 
distance of the inner side of its railway from the middle of 
the paved portion of the Conduit road, by reason of the pro- 
Vision contained in the act of June 3, 1896, hereinbefore 
cited; and if so, to what extent?” 

I answer your first question in the negative. Iam of the 
opinion that the proviso in the charter of the Washington 
and Great Falls Railway Company, and the acts amending 
that charter, is merely a restriction or limitation upon the 
company created by said acts, and refers merely to the 
location of the road to be constructed and operated by it. 
I do not think that it was intended to operate asa restriction 
upon any power of granting a revocable license which may 
exist in the Secretary of War. 

I think also that this proviso related to the establishment 
of a permanent line of railway parallel toand near the Con- 
duit road, and not to the mere maintenance, for temporary 
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purposes, of a road possessing no better title than such 
revocable license as your Department can lawfully grant. 

‘*There being matters of dispute between the two com- 
panies named, respecting a proposed railway parallel to the 
Conduit road, is the Secretary of War authorized to deter- 
mine the same?” 

The provision of the amendatory act of June 3, 1896, as 
to this is thus stated, as part of the sentence last quoted: 
‘*And matters of dispute between the companies respecting 
railways parallel to the Conduit road, and affecting the same, 
in the District of Columbia, shall be referred to and deter- 
mined by the Secretary of War.” 

I do not think this provision, or any other provision in 
that act, confers upon the Secretary of War any jurisdic 
tion to either grant or refuse any such license as is now 
under consideration, but that whatever jurisdiction he may 
have in the premises is independent of this statute. 

The jurisdiction conferred by this act is expressly limited 
to cases arising in the District of Columbia, where only 
Congress has power to enact such laws. The original act 
of July 29, 1892 (27 Stat., 326), provided that ‘‘all such 
disputes, whether in the District of Columbia or Maryland,” 
shall be thus referred to and determined by the Secretary 
of War; while the amendatory act eliminates Maryland and 
confines such jurisdiction to cases arising within the District 
of Columbia. 

While this is abundantly sufficient, the same conclusion 
would result even without this local limitation in the stat- 
ute; for the jurisdiction to hear and determine the matter 
and to grant such license must exist, if at all, when appli- 
cation for the license is made, and can not be conferred by 
or made to depend upon the subsequent fact that afterwards 
some other company files a protest, thereby creating a dis- 
pute between two companies, for if it did the Secretary 
would have no power to hear or determine the matter, or to 

grant such license, unless some other company should oppose 
it. I do not think the act in question has any relation to 
the question of whether the Secretary of War shall or shal] 
not grant such license as is here asked for. 
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Inasmuch as the power of the Secretary of War, inde- 
pendently of any express authority by statute, is involved 
in the application now pending, it seems appropriate that | 
should call to your attention a consideration in connection 
with the power and practice of the Secretary of War with 
reference to such matters. 

The right of an Executive Department of the Government 
to grant permission for the use of any part of the Govern- 
ment lands, except for Government purposes, has been sev- 
eral times considered by the Attorney-General. (16 Opin., 
206; 19 Opin., 628; 20 Opin., 93; 21 Opin., 537.) In no 
Instance that I know of has any Department assumed to 
grant anything more than a mere revocable license, subject 
to termination at any time at the will of the Government. 
That such license conferred no contractuai right upon the 
licensee has been universally asserted by every Attorney- 
General who has had occasion to pass upon such concessions. 
When, in 1869, a license was granted to a railroad company 
to use a part of the Government land at Sandy Hook for 
railroad tracks, the license was expressly granted for ‘‘ so 
long as it may be considered expedient and for the public 
interest by the Secretary of War or other proper officer of 
the Government in charge of the United States lands at 
Sandy Hook.” Under a similar license a part of the land 
belonging to the Fortress Monroe Reservation, at Old Point 
Comfort, was allowed to be used as a site for a hotel. In 
the same way the Secretary of War has granted licenses to 
construct and maintain an irrigation ditch through the mili- 
tary reservation at Fort Selden, N. Mex., the licensee fur- 
nishing free to the United States all the water required for 
military purposes. 

Long-continued exercise of a power of this kind by the 
Secretary of War, and the open and notorious use of Gov- 
ernment reservations by such licensees without legislative 
objection from Congress and without the adoption of any 
legislative rule upon the subject, implies the tacit assent of 
Congress to this custom. At the same time, I deem it 
proper to call your attention to the fact that this custom can 
not be maintained upon any ground except benefit to the 
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public interests, either directly or indirectly. It can not be 
used as a basis for granting, under the guise of a temporary 
license, a substantially permanent right to maintaina railroad. 

I think, under the practice of the Departments, if the Gov- 
ernment property will not be injuriously affected thereby, 


and if the temporary operation of such a railroad will be of 
general or special benefit to the public interests, it would be 


proper to permit the applicant to maintain temporarily its 
tracks in such manner as your Department may decide to be 
consistent with the preservation and safety of the aqueduct 
property; but if the applicant conceives that by the grant 
of such license it can obviate the necessity of obtaining the 
consent of Congress to a permanent use of the Government 
land for such qn object it ought to be disabused of such an 
impression. If there is a direct, visible benefit to the prop- 
erty under your charge which will arise out of the mainte- 
nance of such a railroad as the applicant proposes to operate, 
then it would be proper for you to consent to the construc- 
tion and operation of such railroad so long as the Govern- 
ment received such direct benefit; but if the operation of the 
railroad is only valuable on account of general public bene- 
fits, then the grant ought not to be extended fora longer time 
than may be necessary reasonably to accommodate the tem- 
porary purposes of the applying company. 

I answer your third question in the negative; and would 
add that whatever restriction or regulations are proper in 
this respect for the protection of the water main under the 
Conduit road, or other Government property, or for any 
other purpose, should be stated in the license granted. This 
is upon the assumption that the acts referred todo not gov- 
ern such a case further than to indicate the design of Con- 
gress to protect Government property and rights. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF War. 





STAMP TAX—BAGGAGE RECEIPT. 


An excess-baggage receipt issued by a railroad company to a passenger 
for excess weight of baggage does not require a stamp under the war- 
revenue law. 
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DEPARTMENT OF JUSTICE, 
October 7, 1898. 

Str: I have the honor to acknowledge yours of the 3d 
instant, transmitting a copy of a letter from the Commis- 
sioner of Internal Revenue, and also inclosing a form of an 
excess- baggage receipt issued by railroad companies to pas- 
sengers for excess weight of baggage, and you ask my 
opinion as to whether such receipt is subject to stamp tax 
under Schedule A of the war-revenue act. 

I do not think that baggage received by a railroad com- 
_ pany and carried upon the same train with the owner, who 
is a passenger, in the usual way in this country, can be 
included under the head of ‘* Express and freight,” as con- 
templated in the war-revenue act, whether such baggage be 
the quantity allowed ordinarily by the rules of the railroad 
company or is in excess of such amount. 

The consideration to the carrier for the transportation of 
baggage is the fact that the owner is a passenger, and it is a 
part of the consideration of the ticket which the passenger 
holds that his baggage shall be carried along with him. If, 
however, a passenger has more baggage than is allowed by 
the rules on account of an ordinary ticket, it does not change 
the character of the baggage nor the nature of the con- 
tract with the passenger for the carrier to require a greater 
amount of fare. If we were to hold that the receipt given 
for excessive weight of baggage is liable to the stamp upon 
the ground that goods are accepted for transportation, we 
should also have to hold that the check given for any bag- 
gage should have the stainp, for the law does not make any 
difference whether the goods accepted for transportation are 
in large or small quantities. The transportation of baggage 
is a privilege extended to a passenger aboard the train, in 
consideration of the fact that the passenger himself is 
entitled to be carried. So really it is the fact that the 
passenger himself, and not his baggage, is accepted by the 
carrier for transportation that forms the basis of the contract. 

I therefore advise you that a check such as you inclose, 
given to denote that the carrier is conveying for the passen- 
ger an amount of baggage in excess of that allowed by the 
rules, in consideration of an ordinary ticket, and for which 
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the passenger pays an amount greater than the usual fare, is 
not a bill of lading or manifest for goods accepted for trans- 
portation as contemplated under the head of ‘* Express and 
freight” in the war-revenue act. 
Very respectfully, 
JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


STAMP TAX—REBATE CHECKS. 


Rebate checks which are given by a railroad company to passengers who 
purchase their tickets from the conductor aboard the train do not 
require a stamp under the provisions of the war-revenue law. 


DEPARTMENT OF JUSTICE, 
October 10, 1898. 

Sir: I have the honor to acknowledge receipt of yours of 
the 4th instant, inclosing copy of a letter of the Commis- 
sioner of Internal Revenue, dated October 1, 1898, in which 
you request my opinion as to whether or not what are 
called ‘‘ rebate checks,” issued by the railroad companies, 
are required to be stamped, under the provisions of the war- 
revenue act, as orders for the payment of money. 
__ Rebate checks, as they are called, are used by the railroad 

companies in cases where passengers without tickets pur- 
chased at regular stations pay fare to conductors aboard the 
train. The purpose of these checks, as it appears, is two- 
fold: First, to induce passengers to buy tickets before 
going aboard passenger trains and thus avoid the inconven- 
ience of having refunded an extra charge; and in the sec- 
ond place, to furnish evidence to the railroad companies 
that cash fares have been paid to conductors, so as to bea 
check upon their reports. The plan is to require the pas- 
senger to pay more than the price of a ticket purchased at 
a station, and the conductor to whom it is paid gives to the 
passenger what is called a rebate check, which is redeem- 
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able ata ticket office of the railroad company for the amount 
paid by the passenger over and above the regular fare. 

These checks, I advise you, are not orders for the pay- 
ment of money, as contemplated by the war-revenue act. 
They are not drawn by one person or company upon another. 
They are more in the nature of transactions of a railroad 
company with itself, in which the passengers are used as 
instruments to carry them out. The company gives to the 
passenger a check, by which the same company agrees to 
refund an amount of money which the passenger has paid, 
provided the check is presented at a certain place within a 
specified time. Such checks, given under these circum- 
stances, do not, in my opinion, require a stamp under the 
provision of the act referred to. 

Respectfully, JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


HAWAIIAN ISLANDS—CHINESE. 


The laws of the United States affecting the Hawaiian Islands, as well as 
the laws of such islands, are to remain generally undisturbed by reason 
of the resolution of annexation, until Congress provides a government 
therefor. 

Any law of the Hawaiian Islands inconsistent with the terms of the reso- ~ 
lution of annexation is invalid and inapplicable. 

The restrictions placed upon the admission to the United States of 
Chinese persons of the exempt class, and the regulations affecting the 
departure and return to this country of registered Chinese laborers, are 
to be held applicable to Chinese persons applying for admission to the 
Hawaiian Islands or to such persons residing there who may wish to 
depart with the intention of returning. 


DEPARTMENT OF JUSTICE, 
October 21, 1898. 
Sir: I have the honor to acknowledge the receipt of your 
communication of October 11, with its inclosures, in rela- 
tion to the status of the Chinese in the Hawaiian Islands, 
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and with particular reference to their entrance into and exit 
from said islands. In view of the provisions of the joint 
resolution approved July 7, 1898, annexing the Hawaiian 
Islands, you desire my opinion on the question whether or 
not the restrictions placed by the Chinese exclusion laws 
upon the admission of Chinese persons of the exempt class, 
and the regulations made under the provisions of the treaty 
between the United States and China providing for the 
departure from and return to this country of registered 
Chinese laborers, are to be held applicable to Chinese persons 
applying for admission to the Hawaiian Islands, or to such 
persons residing there and who may wish to depart with the 
intention of returning; and in connection with this question 
you call my attention to a recent law passed by the Hawaiian 
legislature, a copy of which you inclose, amending the 
Hawaiian Chinese immigration acts. 

I understand generally from the papers submitted, 
although you do not so state, that in certain respects the 
Hawaiian Chinese immigration laws are more stringent, and 
in certain other respects are more liberal, than our own; and 
I may state here that in due time and in pursuance of con- 
stitutional methods Congress may modify, enlarge, or restrict 
the application of our Chinese laws to the Hawaiian Islands, 
in view of the special or peculiar circumstances existing 
there affecting the rights and liabilities of persons of Chinese 
birth or descent. 

But the present question is, how does the case stand now? 
In an opinion dated July 22, 1898, relative to the collection 
of tonnage tax upon vessels coming to the United States 
from Hawaiian ports, I was of the opinion, considering the 
terms of the Hawaiian resolution and the fact that no lan- 
guage was used therein indicating an intention to change 
the relations of our tonnage-tax laws to Hawaiian ports and 
vessels coming from them, that Hawaiian ports were for- 
eign ports within the meaning of those laws, and that the 
previous relations of the two countries should be regarded 
as continuing for the present, and upon this question I used 
the following language: 

‘*If we should hold the previous relations of the two 
countries altered as suggested, we should vainly look through 
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the resolution for any adequate provision for enforcing such 
laws as are supposed to apply to the islands. No arrange- 
ment is made for collecting our tonnage tax upon vessels of 
other countries entering Hawaiian ports, nor is any other 
tax law or other law of the United States, unless it be the 
law prohibiting Chinese immigration, expressly or impliedly 
furnished with instrumentalities for its execution.” 

And I reach the conclusion in that opinion that Congress 
in respect to this and other questions has affirmatively in- 
dicated its intent that our laws (and I may now add the 
Hawaiian laws) are to remain generally undisturbed by the 
annexation of the islands until ‘‘Congress shall provide a 
government for such islands,” or until a commission shall 
advise and Congress enact ‘‘such legislation concerning the 
Hawaiian Islands as they shall deem necessary or proper.” 

With reference to Chinese immigration, however, I find, 
as indicated in the said opinion, a clear intention on the part 
of Congress to make that question an exception and to apply 
at once the Chinese exclusion laws of this country to the 
Hawaiian Islands. The language of paragraph 8 of the 
resolution of July 7, 1898, is as follows: 

‘*There shall be nu further immigration of Chinese into 
the Hawaiian Islands except upon such conditions as are 
now or may hereafter be allowed by the laws of the United 
States; and no Chinese, by reason of anything herein con- 
tained, shall be allowed to enter the United States from the 
Hawaiian Islands.” 

The question, therefore, of diverse provisions affecting 
Chinese relative to those islands and of enlarging, modify- 
ing, or restricting in relation thereto the privileges and pro- 
hibitions of our Chinese exclusion laws must be committed 
to Congress, and until Congress shall see fit to take further 
action, I am of the opinion that the foregoing portion of the 
Hawaiian resolution fully covers the case. If, as is to be 
inferred from your communication, the laws passed by the 
Hawaiian legislature, including the recent law which you 
submit, relative to Chinese immigration to those islands are 
inconsistent with the terms of the resolution, they must be 
held to be so far invalid and inapplicable, either as being 
thus far supplied by the provision of the resolution or as 
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being thus far totally inconsistent therewith and repugnant 
thereto. 

I therefore respond to your request by stating that in my 
opinion the restrictions placed by our exclusion laws upon 
the admission of Chinese persons of the exempt classes, and 
the regulations made under the provisions of the treaty 
between the United States and China providing for the 
departure and return to this country of registered Chinese 
laborers, are to be held applicable to Chinese persons apply- 
ing for admission to the Hawaiian Islands or to such persons 
residing there and who may wish to depart with the intention 
of returning. 

I return the inclosures of your letter herewith. 

Very respectfully, 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


STAMP TAX—BILLS OF LADING. 


The term ‘‘ accepted for transportation ’’ as used in the war-revenue law 
means goods received from a shipper or consignee other than the carrier 
itself, and is intended to apply to goods received for transportation in 
the usual manner by common carriers. 

Money and merchandise carried by the Adams Express Company for 
the Pennsylvania Railroad Company over the lines of the latter, free 
of charge, under a contract between the two companies, do not require 
a bill of lading or manifest under the provisions of the war-revenue 
law, and, if given, it is not liable to a stamp tax. 


DEPARTMENT OF JUSTICE, 
October 21, 1898. 

Sir: I have the honor to acknowledge receipt of yours of 
the 18th instant, inclosing copy of letter of the Commissioner 
of Internal Revenue, and also a copy of a letter addressed to 
the Commissioner of Internal Revenue by the general solic- 
itor of the Pennsylvania Railroad Company, in which you 
request my opinion as to whether goods, suchas money and 
merchandise, which are carried by the Adams Express Com- 
pany free for the Pennsylvania Railroad Company, under a 
contract between the two companies, are included under the 
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head of ‘* Express and freight” in the war-revenue act, and 
whether the manifest or other paper evidencing the trans- 
portation thereof is subject to the stamp provided for in 
said act. 

The facts relating to this question, as submitted, are as 
follows: 

‘* First. By agreement, dated November 25, 1896, between 
the Pennsylvania Railroad Company and the Adams Express 
Company, by virtue whereof the latter conducts its business 
on and over the lines of railroad operated by the former, 
and the lines of railroad or other companies affiliated with 
said railroad company, it is, inter alia, stipulated as follows: 
That the express company shall ‘carry for the railroad com- 
pany all money and other valuable packages pertaining to” 
the business of the railroad company over the lines of the 
latter free of charge, the railroad company assuming all 
risk of loss or injury thereto of property so carried, except 
through theft or dishonesty, carelessness or inefficiency of 
the employees of the express company; and it being under- 
stood that, for this purpose, the lines covered by this agree- 
ment, and those covered by the agreements of even date 
herewith with the other companies affiliated with the rail- 
road company, shall be considered as forming one system; 
such money and valuable packages shall be carried free of 
charge over such lines for any of the companies whose lines 
form part of that system.’ | | 

‘* Second. That the money packages and other valuable 
packages covered by the said agreement, and by its terms 
to be carried free of charge, are exclusively the property and 
appertain wholly to the business of the railroad companies, 
and the transportation thereof is incidental to and absolutely 
necessary for the efficient management and operation of the 
railroad companies, and the proper administration of their 
business. 

‘* Thord. That the carriage thereof is made in the cars of 
the railroad companies, which are hauled by their own 
motive power, and frequently in charge of one person, who 
is the agent of both the express and railroad companies; 
and, but for the existence of the said contract, would be 
carried in like manner, save only that the exclusive em- 
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ployee of the railroad company would have custody thereof 
during such carriage.” 

Under the head of ‘* Express and freight,” which is a part 
of Schedule A of the war-revenue act, it is made the duty of 
every railroad or steamboat company, carrier, express com- 
pany, or corporation or person whose occupation it is to act 
as such, to issue to the shipper or consignor, or his agent, 
or person from whom any goods are accepted for transpor- 
tation, a bill of lading, manifest, or other evidence of re- 
ceipt and forwarding for each shipment received for car- 
riage and transportation, and upon such bill of lading, mani- 
fest, etc., is required a stamp of the value of 1 cent. 

The term ‘‘accepted for transportation,” as used in the 
statute, evidently means goods received from a shipper or 
consignor other than the carrier itself, for one can not be 
said to accept goods from himself, and the term must have 
been intended to apply to goods received for transportation 
in the usual manner by common carriers. 

The goods and moneys of the railroad company, by virtue 
of the contract above set forth, are carried in its own cars, 
on its own railway, in trains moved by its own locomotives, 
operated by its own servants. The employees of the express 
company, it is true, handle the goods and moneys, but, under 
the contract, they do so in a sense as the agents of the rail- 
road company. The relation of shipper and carrier as usu- 
ally applied does not, and can not, under the circumstances 
be said to exist between the two companies. 

In 21 Opinions, 394, will be found an opinion of the Attor- 
ney-General, in which the principle involved is somewhat 
analogous. The question there was as to the right of rail- 
road companies to carry letters pertaining to their own busi- 
ness, and, whilst it is held (under sections 3985 and 3993, Re- 
vised Statutes, which are revenue laws) that the public interest 
requires that the Government should have a monopoly of the 
business of carrying letters, the law is construed to authorize 
letters and packets relating to the business of the railroad on 
which they are carried to be carried by such railroad outside 
of the mails and not in Government stamped envelopes. 

I advise you, therefore, upon the facts presented in the 
case submitted by you, that no bill of lading or manifest is 
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required under the provisions of the war-revenue act, and if 
any such is given it is not liable to the stamp provided in 
said act. 
Respectfully, JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN. K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


LEAVES OF ABSENCE. 


Sixty days’ leave of absence, with pay, may be granted employees in 
the Executive Departments, provided that as much as thirty days of it 
was made necessary by personal illness. 

The act of July 7, 1898, nullifies so much of the act of March 15, 1898, 
as provides that the thirty days’ sick leave shall only be granted 
with pay in exceptionally meritorious cases, and reestablishes the law 
authorizing thirty days’ annual leave with pay without any cause 
being given, and thirty days’ addititional leave on account of sickness. 


DEPARTMENT OF JUSTICE, 
October 25, 1898. 

Str: I have the honor to acknowledge receipt of your 
commucication of October 7, requesting my opinion upon 
the provisions of the statute of March 15, 1898, which pro- 
vides that the head of any department may grant thirty 
days’ leave with pay in any one year to each clerk oremployee, 
and also that in exceptional and meritorious cases, where a 
clerk or omployee is personally ill, and where to limit the 
annual leave to thirty days would work peculiar hardship, 
the leave may be extended with pay, not exceeding thirty 

ys, 

You also request my opinion as to the effect upon the act 
above stated of the provisions of the later act of July 7, 
1898, which provides that nothing contained in section 7 of 
the act, of March 15, 18938, shall be construed to prevent the 
head of the Department from granting thirty days’ annual 
leave with pay toa clerk or employee, notwithstanding the 
clerk or employee may have had not exceeding thirty days’ 
leave with pay on account of sickness. 
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You accompany your request with an opinion communi- 
cated to you by the Judge-Advocate General, which states 
the case and the principles of law to be applied and the 
proper conclusions therefrom so satisfactorily and so in 
accord with my own views that I quote the same, as follows: 

‘*In this case Mr. H. M. Shannon, a clerk of the Record 
and Pension Office, is stated to have been absent during the 
present year thirty-nine days, with pay, on account of sick- 
ness; and the question has arisen as to whether he is entitled 
to twenty-one days additional as annual leave. 

‘*In my opinion the substance of the two acts taken together 
is that a clerk may be granted as much as sixty days’ leave 
with pay in the whole year, provided that as much as thirty 
days of it was made really necessary by his personal illness. 
In other words, he may be granted as much as thirty days 
without any cause given (called in the statutes ‘ annual leave’), 
and he may he granted this notwithstanding he ‘may have 
had’ not exceeding thirty days’ sick leave. And if he shall 
take his thirty days’ annual leave and then become sick after- 
wards, he may be granted leave on account of his sickness 
for as many days as he may be sick up to thirty days. 

‘**Mr. Shannon was absent sick more than thirty days— 
1. @., it is said he was absent sick thirty-nine days—and was 
paid for the whole time. It is assumed that he was paid for 
thirty days of the time because his absence was made neces- 
sary by sickness, and for the other nine on account of annual 
leave, notwithstanding he was sick at the time. 

‘* It is further asked in the first indorsement hereon whether 
the ‘ exceptional, meritorious, etc., provisions of the said act 
of March 15, 1898,’ are nullified by the later act. In my 
opinion they are. Under either act the head of the Depart- 
ment may grant as much as sixty days, under certain circum- 
stances named. Clearly one of the objects of the later act 
was to authorize the annual leave to be granted after the sick 
leave had been taken, for it provides that itmay be granted, 
notwithstanding the applicant ‘may have Aad’ not exceeding 
thirty days’ sick leave. In fact, this seems to be the prin- 
cipal, if not the sole, object of the last act. 

‘* Now, the first act provided, in substance, that the sick 
leave should be an ectension of the annual leave, and that 
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this extension of the annual leave should not be granted 
with pay unless the circumstances of the case were of such 
exceptional and meritorious character as to make it a hard- 
ship not to grant it. 

“And if the sickness comes before the annual leave is 
taken it can not be determined at the time the sick leave is 
taken whether or not it would work a hardship not to extend 
the annual leave on account of it. If, for instance, the clerk 
is sick ten days early in the year, and before the annual leave 
is taken, it could not be determined then whether it would 
be a hardship to deduct the time from his thirty days’ annual 
leave or not, because it could not be determined then whether 
the person would need more than twenty days’ annual leave 
that year or not. Therefore, to provide that the sick leave 
may be granted first and thirty days’ annual leave afterwards 
makes it impracticable to apply the said exceptional and 
meritorious, etc., clause or provision of the act of March 15, 
1898. And to so legislate as to prevent the application of 
preivous legislation is to repeal the previous legislation by 
implication. 

“Tam, therefore, of the opinion that, taking the whole 
of the law as it stands now, and construing it together, it is 
proper to hold that it reestablishes the old and simple law 
and custom of the Department to the effect that the Secre- 
fary of War may (through the heads of bureaus or per- 
sonally) grant clerks and employees thirty days’ leave with 
pay each year without any cause being given, and may 
also, aside from that, grant the applicant leave with pay 
during such time as he is compelled by sickness to be absent, 
up to as much as thirty days.” 

The conclusions reached by the Judge-Advocate-General 
are, in my opinion, sound and correct, and you are there- 
fore advised accordingly. 

Very respectfull 
cee. JOHN W. GRIGGS. 
The Secretary or Wak. 
1848—voL 22, pT 1——17 
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ARMY OFFICERS—SUSPENSION OF HOSTILITIES. 


The suspension of hostilities provided for by the protocol of agreement 
between the United States and Spain is not tantamount to the termi- 
nation of the war, but creates only an interval in the war and supposes 
a return to it. 

Officers exercising, under assignment in orders, a command above that 
pertaining to their grade, in connection with the Army of the United 
States, if performing no other service of a domestic nature, but held 
in readiness to resume hostilities, are entitled to the increased pay and 
allowance provided for by the act of April 26, 1898. 


DEPARTMENT OF JUSTICE, 
October 26, 1898. 

Sre: Under date of October 24, 1898, you request my 
opinion as to whether, in view of the suspension of hostili- 
ties between the United States and Spain at the present 
time, there are any United States troops that can be said to 
be operating against an enemy within the meaning of sec- 
tion 7 of the act of Congress for the better organization of 
the line of the Army of the United States, approved April 
26, 1898. 

The clause referred to reads as follows: 

‘* That in time of war any officer serving with troops oper- 
ating against an enemy who shall exercise, under assign- 
ment in orders issued by competent authority, a command 
above that pertaining to his grade shall be entitled to 
receive the pay and allowances appropriate to the command 
so exercised.” 

I had occasion, at your request, to expound the meaning 
of this clause in an opinion rendered to you under date of 
June 17, 1898. I then stated that the clear purpose of the 
President and of Congress, as evidenced by this legislation 
and subsequent proceedings, was to form the volunteers, in 
connection with the regular troops, into an army of the 
United States for service in the war against Spain; that the 
object of the clause under consideration was undoubtedly 
to give the officers assigned to commands above those per- 
taining to their rank in the regular service just and proper 
pay commensurate with the rank in which they were actu- 
ally serving in the war forces, instead of the smaller pay 
allowed to them by law according to their commissions in 
the regular service in time of peace. I further stated that 
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the clause in question was intended to apply to all instances 
where the troops of the United States are assembled into 
separate bodies, such as regiments, brigades, divisions, or 
corps, for the purpose of carrying on and bringing to a 
conclusion the war with Spain, and that if the operations of 
the troops are with the direct object of assisting in the mili- 
tary measures of the Government for subduing the forces 
of Spain they could, within the reasonable intendment of 
this act, be considered as operating against an enemy, 
although such operations might not be direct, but in the 
nature of necessary component steps, though remote, in one 
great military objective. 

The question that now arises is whether the status of 
armistice prevailing between the United States and Spain 
by virtue of the protocol of agreement between the two 
Governments, signed at Washington, August 12, 1898, has 
rendered these views inapplicable, so that the conditions 
under which increased pay should be allowed have termi- 
nated. 

By article 6 of said protocol it is agreed that upon the 
conclusion and signature of this protocol hostilities between 
the two countries shall be suspended, and notice to that 
effect shall be given as soon as possible by each Govern- 
ment to the commanders of its military and naval forces. 

In my judgment the suspension of hostilities provided for 
by the protocol is not tantamount to a termination of the 
war, but creates only what you happily describe in your 
letter as an interval in war and supposes a return to it. 
The Volunteer Army of the United States has not been dis- 
banded, but isstillarmed and in the field, ready for the resump- 
tion of hostilities provided the negotiation for a final and 
definite peace, which are now being conducted, shall eventu- 
ally fail. The United States is in possession of various 
points of Spanish territory, holding and governing it by 
virtue of military law. No treaty of peace has been signed, 
and in the eye of the law a condition of war still continues, 
actual hostilities only being suspended. 

I therefore advise you that in all instances where officers 
are exercising, under assignment in orders, a command 
above that pertaining to their grade, in connection with the 
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Army of the United States, either in Cuba, Puerto Rico, 
the Philippine Islands, or within the United States, if per- 
forming no other service of a domestic nature, but held 
merely in readiness to resume hostilities, if necessary, and 
cooperate with the forces in carrying out the purposes of 
the war, they are entitled to the increased pay and allow- 
ance provided for by the act in question. 
Very respectfully, 
JOHN W. GRIGGS, 
Attorney- General. 


The SECRETARY OF War. 


CHINESE. 


A Chinese person not connected with the diplomatic service is not enti- 
tled to admission to the United States unless an official, teacher, stu- 
dent, merchant, or traveler for curiosity or pleasure. 

A trader not being expressly known to the law as among the exempt 
classes, and not being included therein as a merchant, is not entitled to 
admission into the United States. 

The status of a valid wife and her relation to her husband fairly embrac- 
ing her with him in the permitted classes, if she is not in fact a 
laborer, does not extend so far as to confer upon her immunity from 
the certificate requirement to which her husband is entitled because of 
his having acquired a domicile here. 

The wife is a distinct Chinese individual, and since all Chinese persons 
of the privileged classes must produce upon their original entry the 
prescribed certificate, the wife of a merchant must in any case produce 
that certificate upon her original entry. 


DEPARTMENT OF JUSTICE, 
November 3, 1898. 

Str: I have the honor to acknowledge the receipt of your 
communication of October 31, in which you inform me that 
since the 1st of October, 1896, customs officers have been 
instructed, in accordance with Syn. Dec. 17445, to require 
the certificate prescribed by section 6 of the act of July 
5, 1884, relating to the exclusion of Chinese, to be pre-_ 
sented by all applicants for admission to this country, with- 
out reference to sex or age, and that under my opinion of 
July 15, last, such officers have been instructed that only 
such Chinese persons as are specifically enumerated, viz, 
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officials, teachers, merchants, or travelers for curiosity or 
pleasure, shall be allowed admission upon presentation of 
the prescribed certificate. You state that the wife of Lee 
Yuen, a Chinese merchant resident at Rochester, N. Y., for 
ten years or more, has applied for admission to this country, 
but has not produced a certificate from the Government of 
China, from which country she comes directly to the United 
States, and you refer to credible testimony submitted as to 
the meritorious standing of Lee Yuen as a merchant of the 
city named. On these facts you submit for my decision the 
question whether or not, under the circumstances, the 
woman should be allowed to join her husband. 

In my opinion referred to, considering the right to ad- 
mission of Chinese persons known as traders under a certain 
form of certificate, I reached the conclusion that a trader, not 
being expressly known to the laws as among the exempt 
classes, and not being properly included therein as a mer- 
chant, is not entitled to admission into the United States 
even upon a certificate framed in accordance with section 6 of 
the act of 1884. The broad result may be drawn from this 
opinion that no Chinese person not connected with the dip- 
lomatic service is entitled to admission into this country 
unless embraced in the classification marked out by the 
phrase ‘“‘ officials, teachers, students, merchants, or travelers 
for curiosity or pleasure.” We now have to consider 
whether the wife of a Chinese merchant is properly to be 
excepted from this absolute exclusion. 

In the case of Jung Yeong (19 Fed. Rep.. 184), the court 
considered, under the treaty of 1880 and the act of 1882, the 
right of entry of certain Chinese children of tender years, 
and found there was no requirement of law which would 
necessitate the denial to the parent of the custody of his 
child and the sending of the latter back to the country from 
which he came. The treaty of 1880, by article 2, accorded 
to Chinese subjects when proceeding to the United States as 
teachers, students, merchants, or travelers, together with 
their body and household servants, all the rights, privileges, 
Immunities, and exemptions which are accorded to the sub- 
jects and citizens of the most favored nation. Section 6 of 
the act of May 6, 1882, as amended by the act of 1884, re- 
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quired from ‘‘every Chinese person other than a laborer 
who may be entitled by said treaty [the treaty of 1880] or 
this act to come within the United States” a certificate of 
permission and identification from the Chinese Government 
or from the other foreign government of which at the time 
such Chinese person shall be a subject; and this amended sec- 
tion provided for the contents of such certificate and made 
the same the sole evidence permissible on the part of an ap- 
plicant for admission to establish a right of entry into the 

United States. 

In the case of Ah Quan (21 Fed. Rep., 182, 186) it was 
held that the wife or minor child of a man of the Chinese 
race other than a laborer entitled to come to the United 
States is a Chinese person entitled under the law to enter this 
country upon the production of the required certificate, but 
not otherwise, in view of the provisions of the amendatory 
act requiring a certificate, the court being satisfied that these 
provisions embraced every Chinese individual. 

. In the case of the Chinese Wife (21 Fed. Rep., 785), 
affecting the wife of a laborer coming to this country for 
the first time returning under the laws then in force, Justice 
Field held that although the status of the wife is not neces- 
sarily that of her husband, and she is therefore to be regarded 
as other than a laborer, she is, however, a distinct person and 
must furnish the certificate required, while Judge Sawyer 
thought that the status of the wife follows and partakes of 
that of the husband as one of his class, and that the wife was 
therefore to be excluded absolutely as a laborer. 

In the case of Chung Toy Io et al. (42 Fed. Rep., 398), 
Judge Deady held that the wife and children of a Chinese 
merchant, who was entitled under article 2 of the treaty of 
1880 and section 6 of the act of 1884 to come within and 
dwell within the United States, are entitled to come into the 
country with him or after him as such wife and children 
without the certificate prescribed in said section 6, the court 
considering that the domicile of the wife and children is to 
be taken as that of the father, and concluded, therefore, that 
though they are not expressly mentioned in the treaty, the 
act of 1884 does not limit or restrict the privileges conceded 
by the treaty, but only adds a rule or measure of evidence 
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by which they may be conclusively established. The learned 
judge further considers that the father is entitled to the 
‘ company of his wife and the care and custody of his children 
by natural right and ought not to be deprived of them 
unless the intention of Congress to the contrary is clear and 
unmistakable. 

The cases of Wo Taz In (48 Fed. Rep., 668) and Zz Foon 
(80 Fed. Rep., 881) follow the earlier decisions exacting a 
certificate from all Chinese persons of the permitted classes, 
while the case of Unzted States v. Gue Lim (83 Fed. Rep., 
138) follows Judge Deady’s decision in the case of Chung 
Toy Ho. 

In United States v. Lee Yee Sing (85 Fed. Rep., 635) the 
court adheres to the opinion rendered in the case of Mrs. 
Gue Lim, but sustains the exclusion by the collector of cus- 
toms of a minor child of a Chinese merchant domiciled in 
this country, on the ground that paragraph 6 of the act of 
August 18, 1894 (2 Supp. Rev. Stat., 253), makes the deci- 
sion of the appropriate Government officer excluding an alien 
from admission into the United States final unless reversed 
on appeal to the Secretary of the Treasury. 

In most of the foregoing cases it appears that the husband 
or father had duly acquired a commercial domicile in this 
country. 

In the case of Lau Ow Bew v. United States (144 U. S., 
47, 63) it was held that a Chinese merchant having a com- 
mercinl domicile here may leave the country for temporary 
purposes and return without the production on his reentry 
of the certificate required by the act of 1884, and that the 
certificate is only required to be produced by Chinese per- 
sons of the exempted classes upon their original entry into 
the United States for travel, business, or to take up their 
residence. 

The inquiry, then, in many cases, including the case before 
us, is this: Is the status of the wife, and her relation to her 
husband when he has become duly domiciled here and is not 
therefore required to produce a certificate upon his return 
to the country after a temporary absence, to be taken as 
extending such exemption to her, so that upon the original 
entry of the wife of such a Chinese merchant she would 
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not be required to produce a certificate, but merely to submit 
evidence as to her identity and valid relation to her husband 
sufficient to satisfy the collector of customs under the act 
of August 18, 1894? 

Conceding that a fundamental natural right exists under 
the language of the treaties of 1880 and 1894, by which, in 
view of the relationship to the husband and father, a valid wife 
and legitimate minor children or children of tender years may 
be admitted to this country, I am clearly of opinion that this 
right in all cases must be established by the rule or measure 
of evidence laid down by section 6 of the act of 1884, namely, 
by the certificate therein required. I can perceive no valid 
distinction between the case of the wife of a Chinese mer- 
chant accompanying her husband to this country upon his 
original entry here and that of the wife of such a merchant 
already domiciled here and entitled to remain in this coun- 
try, who subsequently follows her husband and seeks to 
join him here and for that purpose to enter the country for 
the first time. In both cases a certificate for the wife is 
requisite. 

The status of a valid wife and her relation to her husband 
fairly embracing her with him in the permitted classes, if 
she is not in fact a laborer, does not extend so far as to con- 
fer upon her an immunity from the certificate requirement 
to which the husband is entitled because of his having 
acquired a domicile here. The wife is a distinct Chinese 
individual, and since all Chinese persons of the privileged 
classes must produce upon their original entry into this 
country the prescribed certificate (authorities cited ante; 
see also Wan Shing v. United States, 140 U.S., 424, 428), 
the wife of a merchant must in any case produce that certifi- 
cate upon her original entry here. 

I therefore answer your question hy stating that the 
Chinese woman in this case, Mrs. Lee Yuen, should not be 
allowed to join her hushand and remain in this country 
without the production of the proper certificate from the 
Government of China. 


Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


— 
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PUBLIC PRINTING—DEPARTMENT OF AGRICULTURE. 


The direct object of section 89 of the act of January 12, 1895, was to limit 
the number of pages of the bulletins of the Department of Agriculture 
to 100 and the maximum size of the pages to octavo. 


DEPARTMENT OF JUSTICE, 
November 14, 1898. 

Str: I am in receipt of your letter of 7th instant, advising 
me that it is the desire of your Department to publish a bul- 
letin of the Division of Forestry in 16 mo. form, to contain 
more than 100 pages, and inquiring whether, in view of the 
provisions of section 89 of the act providing for the public 
printing and binding and the distribution of public docu- 
ments, approved January 12, 1895, it will be lawful to do so. 

The proviso to the section mentioned, which you quote in 
your letter, is as follows: 

‘* Provided, The Secretary of Agriculture may print such 
number of copies of the Monthly Crop Report, and of other 
reports and bulletins containing not to exceed one hundred 
octavo pages, as he shall deem requisite.” 

The effect of this proviso is to limit all such bulletins and 
other publications to 100 pages, which shall not exceed the 
size known as octavo. If it is desired to use a smaller form 
it is not, in my judgment, permissible to print a bulletin 
containing more than 100 pages upon the ground that no 
more matter is contained therein than would be contained in 
a bulletin of 100 pages of octavo. The direct object of the 
legislation was to limit the number of pages to 100 and the 
maximum size of the pages to octavo. It might be contended 
with a good deal of force that the word ‘‘ octavo” was used 
to define exactly the form in which these bulletins should be 
printed, but I do not go so far as to advise you that it has 
that effect. ; 

I agree with the interpretation put upon this provision by 
the chief clerk of the Public Printer, which is cited in vour 
letter. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF AGRICULTURE. 
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FOREST RESERVATIONS—STATUTORY CONSTRUCTION. 


Congress has the right to place the control of the occupancy and use of 
forest reservations in the hands of the Secretary of the Interior for 
their preservation. 

A criminal prosecution will lie to punish a person who grazes sheep in a 
forest reservation in violation of the regulations promulgated by the 
Secretary of the Interior pursuant to law. 


Congress can not delegate its legislative power so as to authorize an ad- 
ministrative officer, by the adoption of regulations, to create an offense 
and prescribe its punishment. 

DEPARTMENT OF JUSTICE, 
November 17, 1898. 

Sir: Section 5388 of the Revised Statutes, as amended by 
the act of June 4, 1888 (25 Stat., 166), provides as follows: 

‘* Every person who unlawfully cuts, oraids or is employed 
in unlawfully cutting, or wantonly destroys or procures to 
be wantonly destroyed, any timber standing upon the land 
of the United States which, in pursuance of law, may be 
reserved or purchased for military or other purposes, or 
upon any Indian reservation, or lands belonging to or occu- 
pied by any tribe of Indians under authority of the United 
States, shall pay a fine of not more than five hundred dol- 
lars or be imprisoned not more than twelve months, or both, 
in the discretion of the court.” 

The act of June 4, 1897, entitled ‘* An act making appro- 
priations for sundry civil expenses of the Government for 
the fiscal year ending June 30, 1898, and for other purposes,” 
provides (80 Stat., 35): 

‘*The Secretary of the Interior shall make provisions for 
the protection against destruction by fire and depredations 
upon the public forests and forest reservations which may 
have been set aside or which may be hereafter set aside 
under the said act of March 3, 1891, and which may be con- 
tinued; and he may make such rules and regulations and 
establish such service as will insure the objects of such res- 
ervations, namely, to regulate their occupancy and use and 
to preserve the forests thereon from destruction; and any 
violation of the provisions of this act or such rules and regru- 
lations shall be punished as is provided for in the act of 
June 4, 1888, amending section 5388 of the Revised Statutes 
of the United States.” 
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Under the authority thus conferred the Secretary of the 
Interior, on June 30, 1897, promulgated certain rules and 
regulations for the purpose of regulating the occupancy 
and use of the forest reservations and to preserve the forests 
thereon from destruction, among which was the following: 

‘13. The pasturing of live stock on the public lands in 
forest reservations will not be interfered with so long as it 
appears that injury is not being done to the forest growth 
and the rights of others are not thereby jeopardized. The 
pasturing of sheep is, however, prohibited in all forest 
reservations, except those in the States of Oregon and 
Washington, for the reason that sheep grazing has been 
found injurious to the forest cover and therefore of serious 
consequence in regions where the rainfall is limited. The 
exception in favor of the States of Oregon and Washington 
is made because the continuous moisture and abundant rain- 
fall of the Cascade and Pacific coast ranges make rapid 
renewal of herbage and undergrowth possible, etc.” 

In view of the foregoing you request my opinion whether 
a criminal prosecution will lie to punish a person who grazes 
sheep in a forest reservation in violation of the regulation 
quoted. 

I recognize the existence of the salutary rule that Con- 
gress can not delegate its legislative power so as to author- 
ize an administrative officer, by the adoption of regulations, 
to create an offense and prescribe its punishment. But 
here the statute proclaims the punishment for an offense 
which, in general terms, is defined by law, the regulation 
dealing only with a matter of detail and administration, 
necessary to carry into effect the object of the law. The 
protection of the public forests is intrusted to the Secretary 
of the Interior. Section 5388 makes it an offense, punisha- 
ble by fine and imprisonment, for any person wantonly to 
destroy any timber on a public reservation. In furtherance 
of this policy the act of June 4, 1897, directs the Secretary 
to make provision for the protection of the forests and 
authorizes him to regulate the use and occupancy of the 
forest reservations and to preserve the forests thereon from 
destruction, making for such purpose proper rules and reg- 
ulations. Any violation of such rules and regulations is by 
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the statute made an offense, punishable as provided in sec- 
tion 5388. By this law the control of the occupancy and 
use of these reservations is handed over to the Secretary 
for the purpose of preserving the forests thereon, and any 
occupancy or use in violation of the rules and regulations 
adopted by him is made punishable criminally. It seems to 
me Congress has a right to do this. Suppose Congress had 
provided that the occupation or use of a forest reservation 
by any person without permission of the Secretary should 
be a misdemeanor. Would not this be a valid exercise of 
legislative power? The present statute does no more. The 
regulation is reasonable and necessary. It restrains no one 
in the enjoyment of any natural or legal right. To use the 
language of Mr. Chief Justice Fuller in /n re Aollock (165 
U. $., 526, 533): 

‘*The regulation was in execution of, or supplementary 
to, but not in conflict with, the law itself, and was specifically 
authorized thereby in effectuation of the legislation which 
created the offense.” 

Your question, therefore, is answered in the affirmative. 

Very respectfully, 
JOHN K. RICHARDS, 
Solicitor- General. 

Approved: 

JOHN W. GRIGGS. 

The SECRETARY OF THE INTERIOR. 


COPYRIGHTS—CUBA, PUERTO RICO, THE PHILIPPINE 
ISLANDS. 


The inhabitants of Hawaii, in the absence of affirmative legislation by 
Congress to that effect, are not entitled to the benefits of the United 
States copyright lawe. 

When Cuba, Puerto Rico, and the Philippine Islands have been duly 
ceded to the United States their respective inhabitants will not be 
entitled to the benefits of the copyright laws unless the treaty by its 
terms confers such right or Congress shall extend such laws to the 
inhabitants of those countries. 

Hostilities between nations suspend intercourse and deprive citizens of 
the hostile nations of rights of an international character previously 
enjoyed. 
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So long as a state of war exists between Spain and the United States 
Spanish subjects have no right to the privilege of copyright conferred 
upon Spanish citizens by proclamation prior to the declaration of war. 


DEPARTMENT OF JUSTICE, 
December 2, 1898. 

Sir: I have the honor to acknowledge the receipt of your 
communication of November 28, inclosing one from the 
Librarian of Congress, who desires to know whether the 
inhabitants of Hawaii, Cuba, Puerto Rico, and Manila are 
entitled to register publications for copyright, and if so, 
whether as foreigners or as citizens or subjects of the United 
States. 

In answer, I have the honor to advise you as follows: 

It appears that the subjects of Hawaii had not, prior to 
the passage of the resolution of annexation of July 7, 1898, 
become vested by proclamation with the privilege of copy- 
right in the United States. I have heretofore held, in an 
opinion, a copy of which is inclosed herewith, that certain 
laws of the United States relative to tonnage dues upon ves- 
sels from foreign ports still applied to the ports of Hawaii, 
and had not been abrogated by the terms or effect of the 
resolution of annexation. For the reasons given in that 
opinion, I think that the inhabitants of Hawaii are not at: 
present, in the absence of affirmative legislation by Congress 
to that effect, entitled to the benefits of our copyright laws. 

Puerto Rico, Cuba, and Manila have not, as yet, been 
formally ceded to the United States. So far as they are 
subject to the control and government of this country, they. 
are ruled under the principle of belligerent right. They 
have not become entitled to the rights and privileges of citi- 
zens of the United States. In my opinion, when they shall 
have been directly ceded by treaty to the United States, and 
such treaty duly ratified by the Senate, their respective 
inhabitants will not be entitled to the benefit of the copy- 
right laws unless the treaty by its terms confers such right, 
or Congress shall afterwards extend such laws to the inhab- 
itants of those countries. 

If any inhabitants of Puerto Rico, Cuba, or the Philippine 
Islands claim the privilege of copyright as Spanish subjects, 
that right at present is subject to the well-known rule that 
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hostilities between two nations suspend intercourse and de- 
prive citizens of the hostile nations of rights of an interna- 
tional character previously enjoyed. Iam of opinion that 
so long as a state of war exists between Spain and the United 
States Spanish subjects have no right to the privileges of 
copyright conferred upon Spanish citizens by proclamation 
prior to the declaration of war. 

When a treaty of peace shall have been finally concluded 
their rights will be determined either by the provisions of the 
treaty, or, if the treaty be silent, it will be competent for 
the United States, through its executive officers, to resume 
the exercise of such rights and privileges as previously 
existed and have not been definitely declared terminated. So 
that if the treaty of peace be silent with reference to copy- 
right, it would, in my opinion, be entirely proper for the 
Librarian of Congress to admit Spanish subjects after the 
conclusion and ratification of the treaty to the same copy- 
right privileges that they enjoyed prior to the declaration 
of war. | 


Very respectfully 
JOHN W. GRIGGS. 
The PRESIDENT. 
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The paragraph of Schedule A under the head of ‘‘Charter Party’’ in the 
war-revenue law, applies to all vessels registered under the provisions 
of Title XLVIII, Revised Statutes, and does not apply to vessels en- 
rolled or licensed under Title L. 

The charter parties of registered vessels sailing between the Atlantic 
and Pacific coasts of the United States in the coasting trade are to be 


stamped. 
DEPARTMENT OF JUSTICE, 
December 2, 1898. 

Sir: I have the honor to acknowledge yours of the 25th of 
November ultimo, requesting a further opinion as to the tax 
upon charter-party contracts and agreements under Schedule 
A of the war-revenue act of June 13, 1898. 

You state in your letter that the Treasury Department 
considers it doubtful whether the law was intended to exempt 
from tax charter parties of registered vessels sailing between 
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the Atlantic and Pacific coasts in the United States in the 
coasting trade. This doubt seems to have arisen from the 
fact that, in an opinion rendered to you August 2, 1898, by 
me, I copied an advisory opinion which [ had previously 
given to the Commissioner of Internal Revenue upon this 
question, in which I said that ‘*‘ Under Title XLVIII regis- 
tered tonnage comprises the tonnage of vessels of the United 
States employed in foreign trade or the whale fisheries; ” 
and for this reason it seems to have been assumed that the 
stamp tax upon charter-party contracts and agreements was 
to be confined to this class of vessels. But upon the reading 
of the whole opinion of August 2, 1898, you will ohserve 
that the distinction drawn is between registered vessels, to 
which the provision of the war-revenue act is held to apply, 
and enrolled and licensed vessels, to which it is held not to 
apply, for I say in my previous opinion that— 

‘* When the term ‘ registered tonnage’ was used in the 
act, it could mean, in my opinion, nothing more than to 
apply the law to such vessels as are required by law to be 
registered. Itis a technical term and applied to a particular 
class of vessels known as registered vessels in distinction 
from enrolled vessels and licensed vessels.” 

However, to be fully understood, I again reiterate that 
my view of the proper construction of the act is that the 
paragraph of Schedule A, under the head of ‘‘ Charter 
party,” applies to all vessels registered under the provisions 
of Title XLVIII of the Revised Statutes, and does not 
apply to vessels enrolled or licensed under Title L of the 
said statutes. 

Respectful 
Pewee JAS. E. BOYD, 
Assistant Attorney-General. 


Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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STAMP TAX—PATENT MEDICINES. 


Uncompounded medicinal drugs or chemicals, no matter how put up, or 
what is claimed for them, are exempt from tax by section 20 of the 
act of June 13, 1898. 

The class of medicines taxable under the provisions of the law are such 
as go to the consumer in the unbroken packages in which they are put 
up by the proprietor, manufacturer, or compounder, with name and 
disease and the directions for use without the intervention of a pre- 
scription of a physician or pharmacist. 

The act does not apply to such medicinal articles or preparations as are 
put up under pharmaceutical or classifying names for use of physicians 
in their practice, or pharmacists or druggists in their trade. 

By the last clause of section 20 of the act of June 13, 1898, Congress 
intended to levy tax upon proprietary medicinal articles, or such as 
assume the character before the public of proprietary, patent, or trade- 
mark articles, and such inedicinal articles as go from the hands of the 
proprietor, compounder, or manufacturer so put up in packages as to 
comport with the manner and style of patent, trade-mark, or proprie- 
tary medicines in general. 

The question as to what is an uncompounded medicinal drug, or an 
uncom pounded chemical, being one of fact and not of law, is to be 
determined according to the technical meaning that has become 
attached to it. 

‘‘To advertise’? means to give publicity through the medium of news- 
papers, handbills, circulars, or some similar way, so as to call particu- 
lar attention to a subject-matter in order that people may identify it 
from the description given in the advertisement. 


DEPARTMENT OF JUSTICE, 
December 22, 1898. 

Str: I have the honor to acknowledge receipt of your 
two letters, one of the 11th and the other of the 21st of 
October, 1898, both requesting opinions as to the construc- 
tion of section 20 of the act of June 13, 1898, known as the 
war-revenue act. 

In your letter of the 21st of October two questions are 
propounded. First, ‘‘ What, under the law, is an uncom- 
pounded medicinal drug?” Second, ‘‘ What, under the law, 
is an uncompounded medicinal chemical?” 

The inquiry as to what is an uncompounded medicinal 
drug or an uncompounded chemical is not, in my opinion, a 
question of law, but a question of fact, to be determined 
according to the general definition of the word ‘‘ uncom- 
pounded,” or according to such technical meaning as has 
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become attached to it as a pharmaceutical or medical term. 
It is clear, however, that no tax is imposed by the act 
above mentioned on any uncompounded medicinal drug or 
chemical, no matter how put up or what is claimed for it, 
the same being excepted from the operations of the act by 
the first clause of the proviso in section 20, which is in these 
words: ‘*That no stamp tax shall be imposed upon any 
uncompounded medicinal drug or chemical.” 

The question, therefore, left for my consideration is the 
request contained in your letter of the 11th of October, 
for an opinion as to the construction of the last clause of 
section 20 of the said act. This clause reads as follows: 

‘* The stamp taxes provided for in Schedule B of this act 
shall apply to all medicinal articles compounded by any 
formula, published or unpublished, which are put up in style 
or manner similar to that of patent, trade-mark or proprie- 
tary medicine in general, or which are advertised on the 
package, or otherwise, as remedies or specifics for any ail- 
ment, or as having any special claim to merit, or to any 
peculiar advantage in mode of preparation, quality, use, or 
effect.” 

If we digest this provision of the law we find that the 
subjects of taxation to be included within it comprise: 

First. Medicinal articles compounded by any formula, 
published or unpublished, which are put up in style or man- 
ner similar to that of patent, trade-mark, or proprietary 
medicines in general. 

Second. Medicinal articles compounded by any formula, 
published or unpublished, which are advertised on the pack- 
age, or otherwise, as remedies or specifics for any ailment, 
or as having any special claim to merit, or to any peculiar 
advantage in mode of preparation, quality, use, or effect. 

The manner and style of putting up what are known as 
patent, trade-mark, or proprietary medicines in general is 
so familiar to the public that it is readily understood as to 
what articles under the first of the above divisions the stamp 
tax applies, the general stvle of putting up these medicinal 
articles being in a bottle, phial, box, or other inclosure, 
accompanied by the name of the preparation, the name of 
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the proprietor, owner, or manufacturer, together with the 
name of the disease or diseases for which the medicine is 
claimed to be a remedy or specific, with directions as to 
use, etc. I may better illustrate what articles are compre- 
hended under this first division by calling attention to some 
of the exhibits which have been filed with me for consider- 
ation in connection with this question. For instance, 
Chamberlain’s Cough Remedy: This medicine is put up in 
a bottle which will probably hold two ounces. Blown in 
the bottle on the side is ‘‘Chamberlain’s Cough Remedy, 
Des Moines, Ia., U. S. A.” On another side of the bottle 
is pasted a label, upon which is printed: 


** CHAMBERLAIN’S COUGH REMEDY. 


**For the cure of Coughs, Colds, Croup, Whooping 
Cough, Influenza, Hoarseness, Bronchitis, and Sore Throat. 

‘It is also a certain preventive for Croup if used as 
directed. 

‘*DOSE: The average dose for a grown person, for a 
cold, is one teaspoonful, for a child a half teaspoonful. If 
that is ineffectual take more. If it nauseates take less. 

‘* For Croup give one or two teaspoonfuls, according to 
age of the child, every ten minutes until vomiting is produced. 

** Read the directions before using. 

**Manufactured by CHAMBERLAIN MEDICINE co., Des 
Moines, Ia.” | 

Around the bottle is a printed circular as to the special 
merit claimed for the preparation, and also as to its use 
and effect. The bottle with this printed circular around it 
is inclosed in a paper case or wrapper, securely pasted, and 
upon the outside of this case or wrapper is also printed the 
name of the medicine, the names of the diseases which it is 
claimed to cure, the name and location of the manufacturer, 
and the price of the bottle or package, which is 25 cents. 

Now, that is a proprietary medicine, put up in the style 
and manner of patent, trade-mark, or proprietary medicines 
in general. 

A great number of other proprietary preparations, such 
as Simmons’ Liver Regulator, Paine’s Celery Compound, 
Warner’s Safe Liver and Kidney Cure, Crane’s Syrup of 
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Tar and Wild Cherry, all of which are put up in manner 
and style similar to the above-described remedy, and adver- 
tised as remedies and specifics, have been called to my atten- 
tion, as exhibits, in passing upon the question which your 
letter presents. These medicinal articles, with others put up 
in the same manner and style, and offered to the public, are 
readily seen to be included within the provisions of the act. 
The only difficulty seems to be to determine the scope of 
the language under the second heading, which I have given 
before, and to say whether it increases the subjects of taxa- 
tion referred to under the first heading; and if so, how far; 
or is intended more particularly to describe such subjects 
in order to prevent evasion of the tax. I think a proper 
construction is to hold the latter to be the intent of the law. 
Under the second heading, articles to be subject to the 
tax must not only be compounded by some formula, but 
must be remedies or specifics for some ailment, or have spe- 
cial claim to merit, or to peculiar advantage in mode of 
preparation, quality, use, or effect. If the law makers had 
stopped here they would perhaps have left a broader field 
for the consideration of this subject; but, in addition to the 
above, the requirement of the law is that these medicinal 
articles must be put up in packages, and not only put up in 
packages, but there must be an advertisement on each pack- 
age as to the diseases for which the medicine is a remedy or 
specific, or as to the special merits, etc., which are claimed for 
it; or, if the advertisement is not on the package itself, there 
must be an advertisement otherwise made, by which the 
public is referred particularly to the medicine in the package 
or class of packages. In other words, the advertisement 
either goes with the package itself into the hands of the 
consumer, so as to indicate to him the character of the medi- 
cine, the disease for which it is prescribed, and the special 
merit, etc.. which is claimed for it, or the advertisement, 
made in newspapers, handbills, circulars, or otherwise, 
apart from the packages, must point the reader to this par- 
ticular medicine. 
Mr. Bouvier defines ‘‘advertisement” to mean ‘‘a notice 
published in handbills or a newspaper.” Hence, to adver- 
tise would mean to give publicity through the medium of 
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newspapers, handbills, circulars, or some similar way, so as 
to call particular attention to a subject-matter, in order that 
people may identify it from the description given in the 
advertisement. 

This line of reasoning, which, I think, is sustained by the 
wording of the act, leads to the conclusion that it was the 
purpose of the Congress to levy the tax under the provision 
of the law referred to upon proprietary medicinal articles, or 
such as assume the character before the public of proprie- 
tary, patent, or trade-mark articles, and such medicinal arti- 
cles as go from the hands of the proprietor, compounder, or 
manufacturer so put up in packages as to comport with the 
manner and style of patent, trade-mark, or proprietary 
medicines in general, or where medicinal articles, though 
not put up in the usual style of patent, trade-mark, or pro- 
prietary articles in general, still have the characteristics of 
patent, trade-mark, or proprietary articles to the extent that 
they are advertised on the packages or otherwise as specifics 
or remedies for certain ailments, or have claims to special 
merit or advantage in mode of preparation, quality, use, 
or effect. I am borne out in this conclusion by the fact 
that when we turn to Schedule B, where the manner of 
paying the tax upon these articles is provided, we find that 
in the first clause of Schedule B the subjects of taxation are 
described in these words: ‘* Medicinal proprietary articles 
-and preparations.” This description is not general so as to 
include medicinal articles and preparations which may bear 
a technical or pharmaceutical name, indicative of the disease 
for which they are used, in order to classify them and dis- 
tinguish them from other medicines, but is confined to such 
as are ‘‘proprietary.” Then, when we come to consider 
the manner in which the tax is estimated, we see that the 
Congress still had in mind packages, packets, boxes, bottles, 
pots, etc., each of which must have a retail price or value 
attached to it so as to determine the amount of the stamp to 
be placed upon it. 

Now, to draw the distinction more clearly between medic- 
inal articles or preparations which I hold to be taxable 
under the provisions of the law and those that are not, [ will 
call attention to a class of preparations or medicines, sam- 
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ples of which have been filed with me for examination, and 
which, in my opinion, are not taxable. They are articles 
which are put up in bottles, vials, or other packages more 
particularly for the use of physicians and pharmacists. 
They are such articles as antistreptococcic serum, anti- 
tetonic serum, antidiphtheritic serum, and many others of 
like character. These articles are not put up in the manner 
or style of patent, trade-mark, or proprietary medicines in 
general, nor are they advertised to the public upon the 
package or otherwise as specifics or remedies for particular 
diseases, or as claiming special merit, etc. The names upon 
the bottles, phials, or other packages containing these prepa- 
rations are simply medical or pharmaceutical designations 
used to indicate the class of medicines to which they belong, 
and are for the guidance of physicians and pharmacists, and 
under their directions to be used by the consumer. 1 also 
include under this head such medicinal articles as Pil. 
Migraine Comp., Pil. Neuralgic, compressed tablets antima- 
larial, and medicines of similar classes put up in quantities 
in bottles or other packages, for the use of physicians, drug- 
gists, and pharmacists, through whom they are dealt out to 
consumers as prepared prescriptions. These articles have 
the technical medical names upon the bottle or other pack- 
age, and also the formula by which they are prepared. 
There is no exclusive proprietorship or right of manufac- 
ture claimed in them, but any pharmacist or manufacturing 
druggist has the right to make them after the formula given, 
and there is no retail price or value stated on the bottle or 
other package containing them. 

It might make the distinction still more plain to say that 
the class of medicines which in my opinion are taxable under 
the provisions of the law are such as I have described above, 
which go to the consumer in the unbroken package in which 
they are put up by the proprietor, manufacturer, or com- 
pounder, with name, disease, and directions for use without 
the intervention of a prescription of a physician or pharma- 
cist; while, on the other hand, the provisions of the act do 
not reach such medicinal articles or preparations as are put 
up under pharmaceutical or classifying names for the use of 
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physicians in their practice or of pharmacists or druggists 
in their trade. 

Calomel is a medicinal article or remedy compounded, I 
believe, by a formula from mercury, sulphuric acid, chloride 
of sodium, and distilled water. It is a well-known remedy 


for certain diseases, and special merit is claimed for it in 


the treatment of diseases like bilious fevers, hepatitis, jaun- 
dice, bilious and painters’ colic, and other affections attended 
with congestion of the portal system or torpidity of the 
hepatic function. This medicinal article is put up in quan- 
tities by the manufacturers after the prescribed formula, 
and is sold to physicians, pharmacists, and druggists, and 
the latter in turn prescribe it for the afflicted and deal it 
out in quantities to suit the emergency. Now, calomel is 
not taxable under the provisions of the war-revenue act for 
the reason that it does not come within the description of 
articles declared to be subject to tax-under the provisions 
of the act. In the first place, it is not put up in the manner 
and style of patent, trade-mark, or proprietary medicines 
in general; and, in the second place, it isnot advertised on 
the package in which it is put up as contemplated by the 
act; and even if the manufacturer or compounder were to 
put on the inclosure containing the calomel the additional 
words ‘‘antibilious” or ‘‘antihepatitis” it would, in my 
opinion, only have the effect to designate more particularly 
the class of medicines to which it belongs, and not toadver- 
tise it as a specific or remedy for a particular disease. I 
have given this illustration and used the name of a well- 
known medicinal article to make the distinction which I 
have attempted to draw the more easily understood. 
Respectfully, 
JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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STAMP TAX—FERMENTED LIQUORS. 


Section 3339, Revised Statutes, as amende dby the war-revenue law, still 
contains the express provision that the tax on fermented liquors must 
be paid by the brewer. 

Retail liquor dealers are not required to pay the additional tax of $1 im- 
posed by the war-revenue law on fermented liquors purchased by them 
prior to June 14, 1898, and held in stock by them on that day. 

The place of business of a retail dealer in any commodity can not prop- 
erly be termed a warehouse. 

A warehouse is a place for storing goods, not for selling them at retail. 


DEPARTMENT OF JUSTICE, 
December 27, 1898. 

Str: Prior to the passage of the so-called ‘* war-revenue 
act” of June 13, 1898 (30 Stat., 448), which took effect on 
June 14, 1898, the day next succeeding its passage (sec. 
51), the tax upon fermented liquors was fixed at $1 for every 
barrel, and was required to be paid by the brewer, the stat- 
ute (sec.. 3339 Revised Statutes) reading: 

‘There shall be paid on all beer, lager beer, ale, porter, 
and other similar fermented liquors brewed or manufac- 
tured and sold, or removed for consumption or sale, within 
the United States, by whatever name such liquors may be 
called, a tax of one dollar for every barrel containing not 
more than thirty-one gallons; and at a like rate for any other 
quantity or for any fractional part of a barrel. 

‘In estimating and computing such tax the fractional 
parts of a barrel shall be, etc. (describing them). The said 
tax shall be paid by the owner, agent, or superintendent of 
the brewery or premises in which such fermented liquors 
are made, and in the manner and at the time hereinafter 
specified.” 

The war-revenue act of June 13, 1898, provided in its first 
section as follows: 

**That there shall be paid, in lieu of the tax of one dollar 
now imposed by law, a tax of two dollars on all beer, lager 
beer, ale, porter, and other similar fermented liquors brewed 
or manufactured and sold, or stored in warehouse, or removed 
for consumption or sale, within the United States, by what- 
ever name such liquors may be called, for every barrel con- 
taining not more than thirty-one gallons; and at a like rate 
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for any other quantity or for the fractional parts of a bar- 
rel authorized and defined by law. And section thirty-three 
hundred and thirty-nine of the Revised Statutes is hereby 
amended accordingly: Provided, That a discount of seven 
and one-half per centum shall be allowed upon all sales by 
collectors to brewers of the stamps provided for the pay- 
ment of said tax: Provided further, That the additional tax 
imposed in this section on all fermented liquors stored in 
warehouse to which a stamp had been affixed shall be assessed 
and collected in the manner now provided by law for the 
collection of taxes not paid by stamps.” 

In view of the changes thus made in the law taxing the 
manufacture and sale of fermented liquors, and more espe- 
cially in view of the provision requiring the tax to be paid on 
all fermented liquors ‘‘ brewed or manufactured and sold, 
or stored in warchouse, or removed for consumption or sale,” 
you submit the question, Must retail liquor dealers pay the 
additional tax of $1 on fermented liquors purchased by them 
prior to June 14, 1898, and held in stock by them on that 
date / 

The first section of the war-revenue act, after increasing 
the tax from $1 to $2 per barrel, and after making it appli- 
cable to all fermented liquors manufactured and stored in 
warehouse, as well as to fermented liquors manufactured 
and sold or removed for consumption or sale, provides that 
‘* section thirty-three hundred and thirty-nine of the Revised 
Statutes is hereby amended accordingly,” and then attaches 
the two provisos, the first allowing a discount of 74 per 
centum and the second providing for the collection of the 
additional tax on liquors stored in warehouse by assessment. 
This section therefore amends and supplements section 3339, 
Revised Statutes, which, as thus modified, would read as 
follows: 

‘* Sec. 3339. There shall be paid onall beer, lager beer, ale, 
porter, and other similar fermented liquors, brewed or manu- 
factured and sold or stored in warehouse, or removed for 
consumption or sale, within the United States, by whatever 
name such liquors may he called, a tax of feo dollars for 
every barrel containing not more than thirty-one gallons; 
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and ata like rate for any other quantity or for any frac- 
tional part of a barrel. 

‘In estimating and computing such tax the fractional 
parts of a barrel shall be, etc. [describing them]. And the 
said tax shall be paid by the owner, agent, or superintendent 
of the brewery or premises in which fermented liquors are 
made, and in the manner and at the time hereinafter speci- 
fied: Provided, That a discount of seven and one-half per 
centum shall be allowed upon all salex by collectors to brewers 
of the stamps provided for the payment of said tax: Provided 
Further, That the additional tax imposed in this section on all 
JSermented liquors stored in warehouse to which a stamp had 
been affixed shall be assessed and collected in the manner now 
provided by laro for the collection of taxes not pard by stamps.” 

Section 3339 is one of a number of sections (3335 to 3354, 
inclusive) which compose chapter 5 of title 35 of the Re- 
vised Statutes and regulate the levy and collection of the 
tax on fermented liquors. These sections are all carefully 
framed for the purpose of carrying into execution # tax pay- 
able by the brewer. Thus, section 3339 requires every 
brewer to give notice to the collector of his intention to 
enter upon the brewing business. Section 3336 provides for 
the bond which the brewer on giving such notice must exe- 
cute to secure the payment of the tax. Section 3337 pre- 
scribes the books the brewer must keep and the reports he 
must make to the collector of the fermented liquors made 
and sold by him. Section 3338 requires a monthly verifica- 
tion on oath of the book entries. Section 3339, quoted 
above, imposes the tax and expressly provides that it shall 
be paid by the brewer. Section 3340 fixes the penalty for 
the brewer who evades or attempts to evade the payment of 
the tax. Section 3341 regulates the supply and sale of the 
revenue stamps denoting the tax. Section 3342 prescribes 
how these stamps shall be affixed and canceled. Section 
3343 provides a penalty for selling and removing or buying 
fermented liquors in packages without the proper stamp. 
Section 33-44 fixes the penalty for drawing fermented liquors 
from a package without the stamp or without destroying the 
stamp thereon. Section 3345 provides that any brewer, un- 
der a permit, may remove fermented liquors from his 
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brewery to ‘‘a depot, warehouse, or other place used ex- 
clusively for storage or sale in the bulk,” without affixing 
the stamps. This is what is known technically as a brewer's 
warehouse. The succeeding sections provide a penalty for 
counterfeiting stamps (section 3346), for the disposition of 
damaged liquor (section 3347), for the sale by brewers at 
retail (section 3348), for the branding by brewers of pack- 
ages (section 3349), for a permit for a brewer to change his 
place of business in case of accident (section 3350), for the 
sale among brewers of unfermented worts (section 3351), for 
the forfeiture of unstamped packages of liquor wherever 
found outside of breweries or warehouses (section 3352), for 
the punishment of those who unlawfully remove or deface 
stamps affixed to packages (section 3353), and for the with- 
drawal from a brewery or warehouse to a bottling house of 
fermented liquor (section 3354). 

In framing these sections Congress steadily kept in mind 
that the tax isa tax on the manufacture and sale of fermented 
liquors, payable by the person who makes the liquor, the 
brewer. In view of this fact, and the wording of section 
3339, as amended by the war-revenue act, I am disposed to 
think that the tax is not intended to apply to a retail dealer. 
The amendment in section 3339 made by the first section of 
the war-revenue act changed the word ‘‘one” before ‘‘dol- 
lar” to ‘* two,” inserted the words ‘‘ or stored in warehouse” 
after ‘* brewed or manufactured and sold,” and added the 
provisos, without otherwise altering the reading of the sec- 
tion as it stood. . It therefore still contains the express pro- 
vision that the tax shall be paid by the brewer. While it 
now provides that the tax shall be paid on fermented liquors 
brewed or manufactured and stored in warehouse, this clearly 
means fermented liquors brewed or manufactured and stored 
in warehouse by the person liable for the tax, namely, the 
brewer. Congress evidently had in mind that outside of 
the technical bonded brewery wareheuse, where fermented 
liquors are stored without affixing the stamps, the great 
brewing establishments have agencies in the cities through- 
out the country, where their liquors are stored and from 
which they are distributed to the retail trade. If the in- 
crease in the tax had not been made applicable to liquors 
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thus stored in warehouse, the brewers, in anticipation of the 
inrease, could have removed immense quantities of liquors 
from their breweries and bonded warehouses by paying the 
old tax and held them in storage at their agencies, awaiting 
the increase in price which the imposition of the additional 
tax might bring. To prevent this, Congress made the in- 
crease applicable to liquors stored in warehouse, but it was 
liquor stored in warehouse by the brewer. 

Another thing. The principal fermented liquor sold in 
this country is beer. It is a well-known fact that the stock 
of beer held by a retail dealer is, comparatively speaking, 
insignificant. Each day he is supplied by the brewer or his 
agent. The few barrels which a retail dealer keeps as his 
stock in trade could not properly, in my opinion, be regarded 
as beer ‘*stored in warehouse.” The place of business of a 
retail dealer in any commodity can not properly be termed 
awarehouse. Nor can the stock in trade which is at hand 
and is constantly being drawn on to supply his customers 
be rightfully regarded as ‘*stored in warehouse.” A ware- 
house is a place for storing goods, not for selling them at 
retail. The distinction is obvious. 

Your question is therefore answered in the negative. 

Very respectfully, 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 





STAMP TAX—WAREHOUSE RECEIPTS. 


All receipts given for goods, merchandise, or property held on storage 
in a warehouse must be stamped. 

A receipt is a writing acknowledging the taking of money or goods, and 
nay or may not be negotiable as the party by whom it is given may 
choose to make it or local law may provide. 

A warehouse receipt is nothing more nor less than the written statement 
of the warehouseman that certain goods, merchandise, or property are 
deposited in his warehouse and held on storage for some particular 
person or persons. 


DEPARTMENT OF JUSTICE, 
December 29, 1898. 
Str: I have the honor to acknowledge receipt of yours of 
the 29th of October, 1898, inclosing copy of letter from the 
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Commissioner of Internal Revenue, in which you ask my 
opinion as to the proper construction to be put upon the 
clause of Schedule A of the war-revenue act relating to 
stamps upon warehouse receipts. The clause referred to is 
as follows: 

‘* Warehouse receipt for any goods, merchandise, or prop- 
erty of any kind held on storage in any public or private 
warehouse or yard, except receipts for agricultural products 
deposited by the actual grower thereof in the regular course 
of trade for sale, twenty-five cents.” 

Omitting the portion of this statute excepting from its 
operation receipts for agricultural products deposited by the 
actual grower thereof in the regular course of trade for sale, 
it is a reproduction of a like provision in the revenue act of 
July 1, 1862. (See 12 Stat. L., ch. 119, Schedule B, p. 483.) 

The construction placed upon this clause of the statute of 
1862 is found in Boutwell’s Manual of the United States Tax 
System, page 340, ruling No. 241, and it is held that— 

‘All receipts for grain or other property of any kind on 
storage in any public or private warehouse or yard are 
‘warehouse receipts’ within the meaning of the excise law, 
and are each subject to a stamp duty of twenty-five cents, 
without regard to the quantity specified or the time for 
which the property is stored.” 

I concur in this construction of the former law, and, the 
language of the statute now under consideration being the 
same as that contained in the former law, I adopt it as 
the proper interpretation of the provision of the act of 
1898 above quoted. 

The contention made in the brief filed by the representa- 
tive of the warehousemen that in order to be taxable a 
receipt given for goods, merchandise, or property held on 
storage in a warehouse must be a negotiable paper is in my 
opinion untenable. A receipt isa writing acknowledging the 
taking of money or goods, and may or may not be negotiable 
as the party by whom it is given may choose to make it or 
local laws may provide; but, whatever its character in this 
respect, it is still a receipt, and a receipt given for goods, 
merchandise, or property held on storage in a warehouse is 
a warehouse receipt. A warehouse receipt is nothing more 
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nor less than the written statement of the warehouseman 
that certain goods, merchandise, or property are deposited 
in his warehouse and held on storage for some particular 
person or persons. It is the written evidence of the storage 
of the property. This is the paper or instrument which, in 
my opinion, it is the intention of the law to tax, and I think 
such intention is plainly and unequivocally expressed in the 
language of the law. 

I therefore advise you that all receipts given for goods, 
merchandise, or property held on storage in a warehouse 
require the stamp provided for by the clause of the war- 
revenue act above cited. 

Respectfully, JAS. E. BOYD, 
Assistant Attorney- General. 

Approved. 

JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


DUTIES—LEAD ORE. - 


In case the refined metal set aside as the product of imported lead ore is 
not reexported within six months from the date of the receipt of the 
ore the regular duties must be paid on the imported ore. 


DEPARTMENT OF JUSTICE, 
December 29, 1898. 
Sir: Section 29 of the tariff act of July 24, 1897 (30 Stat., 
151), reads as follows (p. 210): 


‘*Sec. 29. That the works of manufacturers engaged in 
smelting or refining metals, or both smelting and refining, 
in the United States may be designated as bonded ware- 
houses under such regulations as the Secretary of the Treas- 
ury may prescribe: Provided, That such manufacturers shall 
first give satisfactory bonds to the Secretary of the Treasury. 
Ores or metals in any crude form requiring smelting or refin- 
ing to make them readily available in the arts, imported into 
the United States to be smelted or refined and intended to 
be exported in # refined but unmanufactured state, shall, 
under such rules as the Secretary of the Treasury may pre- 





286 DUTIES—LEAD ORE. 


scribe, and under the direction of the proper officer, be 
removed in original packages or in bulk from the vessel or 
other vehicle on which they have been imported, or from 
the bonded warehouse in which the same may be, into the 
bonded warehouse in which such smelting or refining, or 
both, may be carried on, for the purpose of being smelted 
or refined, or both, without payment of duties thereon, and 
may there be smelted or refined, together with other metals 
of home or foreign production: Provided, That each day a 
quantity of refined metal equal to ninety per centum of the 
amount of imported metal smelted or refined that day shall 
be set aside, and such metal so set aside shall not be taken 
from said works except for transportation to another bonded 
warehouse or for exportation, under the direction of the 
proper officer having charge thereof, as aforesaid, whose 
certificate, describing the articles by their marks or other- 
wise, the quantity, the date of importation, and the name of 
vessel or other vehicle by which it was imported, with such 
additional particulars as may from time to time be required, 
shall be received by the collector of customs as sufficient 
evidence of the exportation of the metal, or it may be 
removed under such regulations as the Secretary of the 
Treasury may prescribe, upon entry and payment of duties, 
for domestic consumption, and the exportation of the ninety 
per centum of metals hereinbefore provided for shall entitle 
the ores and metals imported under the provisions of this 
section to admission without payment of the duties thereon: 
Prowided further, That in respect to lead ores imported 
under the provisions of this section the refined metal set 
aside shall either be reexported or the regular duties paid 
thereon within six months from the date of the receipt of 
the ore. All labor performed and services rendered under 
these regulations shall be under the supervision of an officer 
of the customs, to be appointed by the Secretary of the 
Treasury, and at the expense of the manufacturer.” 

After directing my attention to the last proviso of this 
- section, you submit the question whether, in case the refined 
metal set aside as the product of imported lead ore is not 
reexported within six months from the date of the receipt 
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of the ore, the regular duties must be paid on the imported 
ore or the refined metal produced therefrom. 

The proviso reads: 

‘Provided further, That in respect to lead ores imported 
under the provisions of this section the refined metal set 
aside shall either be reexported or the regular duties paid 
thereon within six months from the date of the receipt of 
the ore.” 

The doubt asto the proper construction of the proviso arises 
from the position of the word ‘‘thereon.” This word fol- 
lows the words ‘‘refined metal.” Does it refer to them or 
to the ore which is the subject of the proviso! This must 
he determined by a reading of the entire section in the light 
of the act of which it is a part. 

Section 29 provides, primarily, a method for smelting 
imported ores in bonded warehouses for exportation with- 
out the payment of duties. Incidentally, there is provision 
for the removal of the refined metal for domestic consump- 
tion, upon entry and payment of duties; the primary ob- 
ject being the smelting of the imported ores in bond, the 
ascertainment of the refined product, and its exportation 
without the payment of duties. A method is provided for de- 
termining from day to day the actual product of the imported 
oressmelted. This is done by making an allowance of 10 per 
cent for wastage in the refining process, and requiring each 
day a quantity of refined metal equal to-90 per cent of the 
amount of imported metal smelted or refined that day to be 
set aside as the equivalent, in retining form, of the imported 
ore. The exportation of this retined metal cancels the ware- 
house bond and exempts from duties the imported ores out 
of which it is made; but if it is removed from the bonded 
smelter for domestic consumption there must be a proper 
entry and the payment of the regular duties. 

Of course, when the refined metal is removed from the 
bonded smelter for domestic consumption there is a depar- 
ture trom the primary purpose of the section, and the product 
of the bonded smelter, instead of being exported, enters at 
once into competition in the home market with the product of 
the nonbonded smelter. The nonbonded smelter, if it uses 
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imported ore, whether alone or along with domestic ore, has 
to pay a duty on the full amount of the imported ore, no 
allowance being made for estimated wastage in the subse- 
quent process of refining. In other words, the lead pro- 
duced in a nonbonded smelter bears the total duty paid on 
the lead contents of the imported ore, as ascertained by 
assay on importation, without any abatement on account of 
loss incurred in the smelting. 

The subject of the proviso is ‘‘ lead ores imported under 
the provisions of this act.” It is with respect to such ores 
the special provision is made. Six months from the receipt 
of such ore the refined metal set aside must be reexported 
or the regular duties paid. On what are ‘‘the regular 
duties” to be paid; upon the imported ore or the refined 
metal produced therefrom? Obviously, upon the former. 
Within six months from its receipt it must be smelted and 
the refined metal exported or the regular duties on the ore 
paid. On what could ‘‘the regular duties” be paid except 
upon the imported ore? It alone was the dutiable article, 
the thing actually imported, the thing on which ‘‘the regu- 
lar duties” would have been paid had it not gone into the 
smelter to be refined for export. 

The view that the duty must be paid on the imported ore 
is supported by the concluding phrase of the proviso, 
‘‘ within six months from the date of the receipt of the 
ore.” The duties are to be paid not within six months from 
the setting aside of the refined metal, but within six months 
from the receipt of the ore. The bonded smelter was created 
to refine ore for exportation. Ore imported for this purpose 
goes into the smelter free of duty. It escapes the regular 
duties for a purpose, and in the case of lead ore this pur- 
pose must be carried out within six months or the exemp- 
tion ceases, the regular duties must be paid, and the 
imported lead ore and its refined product placed upon the 
same footing with lead ore imported in the ordinary way 
and its product. 

Other considerations will suggest themselves, but these 
are sufficient to explain the conclusion I have reached that 
when the refined metal produced from imported lead ore is 
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not exported within six months from the receipt of the ore 
the regular duties must be paid on the ore. 
Respectfully, 
JOHN K. RICHARDS, 


Soltector- General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 





DIRECTORS UNION PACIFIC RAILWAY COMPANY. 


The Government directors of the Union Pacific Railway Company are 
chargeable with no duties or obligations in respect to the proceedings 
for the enforcement of the claim of the United States in the matter of 
the indebtedness of the Kansas Pacific Railway Company. 


DEPARTMENT OF JUSTICE, 
January 3, 1899. 

Sir: In your communication to me under date of October 
25, 1898, you ask my opinion whether the directors of the 
Union Pacific Railway Company are chargeable, under 
existing laws, with any duties or obligations in respect of 
the pending proceedings for the enforcement of the claim 
of the United States in the matter of the indebtedness of 
the Kansas Pacific Railway Company. 

In reply, I have the honor to submit the following: 

Section 1 of the act of July 1, 1862 (12 Stat., 489), which 
is the charter of the Union Pacific Railroad Company, pro- 
vides for the appointment by the President of two Govern- 
ment directors of that corporation. The Union Pacific 
Railroad Company subsequently, by consolidation with other 
railroad companies, formed the Union Pacific Railway Com- 
pany. By section 13 of the act of July 2, 1864 (13 Stat., 
356), the number of these Government directors was in- 
creased to five, but by these sections and their appointment 
thereunder these directors became and were directors of 
that corporation only, and were chargeable with no duties 
or obligations except in respect of that corporation. These 
general duties are specified in the two sections referred to, 
and have relation to the management of the affairs of that 
company. 
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You transmit with your letter a copy of the report of the 
Government directors, dated September 30, 1898, showing, 
among other things, that by foreclosure proceedings insti- 
tuted by the United States the whole railroad and telegraph 
line and property of the Union Pacific Railway Company, 
from Council Bluffs, Iowa, to a point about 5 miles beyond 
Ogden, in Utah (being the line in aid of which the Gov- 
ernment subsidy bonds were issued), were sold under the 
decree of the United States circuit court, the sale con- 
firmed, fully consummated, and deed transferring the prop- 
erty executed and delivered, from the proceeds of which 
the entire indebtedness of the Union Pacific Railroad Com- 
pany to the United States was paid and extinguished. 

By like proceedings, and under the decree of the same 
court, the railroad and telegraph line and property of the 
Kansas Pacific Railway Company (also a bond-aided cor- 
poration) were sold, the sale confirmed and fully consum- 
mated, and deed transferring the property executed and 
delivered. The proceeds of this latter sale fell short of 
paying the whole amount due the United States on account 
of its subsidy bonds. To collect this balance, proceedings 
have been instituted by me, as Attorney-General, on behalf 
of the United States, and are now pending in the proper 
court awaiting final determination according to the ordinary 
forms and procedure of that court. With these proceed- 
ings the Government directors would seem to have no con- 
cern, and in respect thereto they are chargeable with no 
duties or obligations. | 

I advise you, therefore, that the Government directors 
are chargeable with no duties or obligations in respect to 
these proceedings. 

Very respectfull 
tee ee JOHN W. GRIGGS. 


The SECRETARY OF THE INTERIOR. 





INDEMNITY—LOST REGISTERED MAIL. 


The act of February 27, 1897, authorizes the Postmaster-General to 
‘establish, as part of the system of registration, rules providing for 
indemnity for foreign as well as domestic first-class registered matter 
lost in the mail. 


TO THE POSTMASTER-GENERAL. 991 


The rules promulgated pursuant to said act apply to both domestic and 
foreign registered mail matter, and no further legislation is required in 
order that the provisions of the postal convention relative to loss of 
registered matter may become operative or to make the Department 
liable to this limited extent for foreign first-class registered matter lost 
in the mails. 

DEPARTMENT OF JUSTICE, 
January 3, 1899. 

Sr: By your communication dated September 26, 1898, I 
am requested to advise you whether, under the provisions 
of the act of February 27, 1897 (29 Stat., 599), the liability 
of the Post-Office Department can properly be extended to 
foreign registered mail matter lost in the mails, under the 
provisions of the Universal Postal Union Convention, or 
whether additional legislation by Congress is necessary 
before the provisions of the postal convention relative to 
losses of registered matter can be put in operation. 

With reference thereto I have the honor to submit the 
following: 

The answer to the question thus presented depends upon 
whether the act of February 27, 1897, and the rules and 
regulations adopted by the Postmaster-General thereunder, 
apply to foreign as well as to domestic registered mail 
matter. 

Our postal registry system began with the act of June 8, 
1872 (17 Stat., 300), section 126 of which provides: ‘* That 
for the greater security of valuable mail matter, the Post- 
master-General may establish a uniform system of registra- 
tion.” This is also the exact language used in the act of 
February 13, 1897, which provides for indemnity for lost 
registered articles. 

The language of this provision is broad and general enough 
to include foreign as well as domestic registered mail matter, 
and in view of the fact that the foreign mails were such an 
important factor in our postal system, it is not to be sup- 
posed that Congress, in ‘“‘An act to revise, consolidate, and 
amend the statutes relating to the Post-Office Department,” 
and. which provides for both foreign and domestic mails, and 
carefully distinguishes between them when a distinction is 
intended, should, in a new and important provision like this, 
use language clearly broad enough to include both unless 
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both were intended. I have no doubt that this original pro- 
vision in the act of 1872 applied alike to both foreign and 
domestic mail matter, and authorized the Postmaster-General 
to establish a system for the registration of both. 

And such appears to have been the construction given to 
it by the Post-Office Department; and, under this provision, 
the Postmasters-General have promulgated rules and regula- 
tions for the registration, transmitting, receiving, and deliv- 
ery of both foreign and domestic mail matter, and such 
foreign matter has continued to be registered, transmitted, 
received, and delivered, and the fees therefor collected and 
retained, and under no other authority than this provision. 

A reference to the rules and regulations of the Post-Office 
Department, as published in the United States Official Postal 
Laws and Regulations, will show that, under the provisions 
above referred to, the registration of foreign mail matter is 
fully recognized and provided for. 

For instance, in the volume of the Postal Laws and Regu- 
lations of 1887, chapter 36, page 401, is entitled ‘‘ Registra- 
tion of Foreign Mail Matter,” and is devoted to that subject. 

And, indeed, I understand this to have been long the 
practice of the Department, and have no doubt that it is the 
correct one under this statute. 

Then came the Universal Postal Union Convention of 
Vienna, July 4, 1891, article 6 of which provides that ‘‘ the 
articles specified in article 5 may be registered.” Article 5 
specifies articles that would be included in our first-class 
mail matter and many that would not, and article 6 provides 
that— 

‘*In case of the loss of a registered article, and except in 
case of force majeure, the sender or, at his request, the 
addressee is entitled to an indemnity of 50 francs.” 

But this is modified by section 11 of the final protocol of 
that convention, which provides that— 

‘*In modification of the stipulations of article 8 of the 
convention it is agreed that, as a temporary measure, the 
administrations of the nations outside of Europe whose leg- 
islation is at present opposed to the principal of responsi- 
bilty, retain the option of postponing the application of 
that principle unt they shall have been able to obtain from 
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the legislative power the authority to introduce it. Up to 
that time the other administrations of the Union are not 
bound to pay an indemnity for the loss, in their respective . 
services, of registered articles addressed to or originating in 
the said countries.” 

A careful reading of this article, especially in view of the 
universality and uniformity intended by this convention, 
will show, first, that the postponement by the countries 
referred to (of which this was the principal one) of the 
principle of indemnity was to be but temporary; and sec- 
ond, that such countries were bound to at least try to obtain 
an early legislative power to adopt it. 

It is to be presumed that Congress was not ignorant of, 
but had this provision of that convention in mind in the pas- 
sage of the act of 1897, which, though not authorizing the 
adoption of the principle of indemnity to the full extent 
expressed in that convention, did so to a limited extent, 
restricting it to the loss of first-class registered articles. 
Whether the other contracting nations were bound to accept 
this modified adoption or to reciprocate accordingly is not 
important here. : 

This act of February 27, 1897 (29 Stat., 599), provides 
that— 

‘*For the greater security of valuable mail matter, the 
Postmaster-General may establish a uniform system of regis- 
tration, and as part of such system, he may provide rules 
under which the sender or senders of first-class registered 
matter shall be indemnified for losses thereof in the mails.” 

This indemnity is not to exceed $10 for any one registered ° 
piece. 

It will be seen that the language of the first part of the 
section—that giving to the Postmaster-General power to 
establish a system of registration—is identical with that of 
the act of 1872, and, doubtless, it should receive the same 
construction, and if the latter authorized the registration of 
foreign mail matter so does the former. 

But, independently of this, the language is broad enough 
to include both. And when we consider that this act was 
passed in view of the provisions of the Universal Postal 
Union Convention, which required at least some legislation, 
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and in view of the well-known practice of the Post-Office 
Department to register foreign mail matter, it seems clear 
that Congress intended that the system thus to be adopted 
should apply to both foreign and domestic mail matter, as 
it was, in fact, being then applied in practice, and of course 
if the registration provided for in the first part of the sec- 
tion applied to foreign mail matter, so did the indemnity 
thus authorized. 

But the act itself creates no liability for such losses, but 
merely authorizes the Postmaster-General to establish rules 
which will do so, and under this provision he has promul- 
gated the following rule, as published on page 11 of the 
United States Official Guide, for July, 1898: 

‘**SEcTION 11344. Indemnity for loss in the mails of a 
registered piece of first-class mail matter will be paid in 
accordance with limitations prescribed in amended section 
1031 of the Postal Laws and Regulations.” 

The language of this section, like that of the statute au- 
thorizing it, is broad enough to cover foreign as well as do- 
mestic registered mail matter; and in view of the fact that 
itis a part of a carefully prepared system of rules and regu- 
lations for the registration of both foreign and domestic 
mail matter, and in which the provisions for each are care- 
fully distinguished when a distinction is intended, but con- 
taining provisions common to both, it must be taken to have 
been intended to apply to both. But whether in fact it was 
actually so intended or not, its language makes no distinc- 
tion, but is just as applicable to the one as to the other, and 

‘ the situation called for at least just such a statute and such 
a regulation applicable to foreign registered mail matter, so 
that both the language and the requirements of the situation 
agree in this construction. 

Nor is it perceived that a distinction, dependent upon 
whether the article was consigned within the United States 
or to be sent abroad, was at all necessary, as the latter case 
quite as much as the former required the protection afforded 
by registration. . 

I am of the opinion, therefore, that the act of February 
27, 1897, authorized the Postmaster-General to establish, as 
part of the system of registration, rules providing for indem- 
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nity for foreign as well as domestic first-class registered 
matter lost in the mails; and also that the section of such 
rules above partially quoted, with the succeeding portions 
of the rule promulgated June 21, 1898, makes such provision, 
and applies to both domestic and foreign registered mail 
matter, and that no further legislation is required, either in 
order that the provision referred to of the Universal Postal 
Union Convention (to the limited extent mentioned) may 
become operative, or to make the Post-Office Department 
liable to this limited extent for foreign first-class registered 
matter lost in the mails. 
Very respectfully, 
JOHN W. GRIGGS. 
The PostmasTER-GENERAL. 


APPROPRIATIONS. 


The act of July 1, 1898, making an appropriation ‘‘to enable the Secre 
tary of the Treasury to pay’’ acertain individual a specified amount, 
being mandatory, the Secretary has no discretion to pass upon the 
fact whether such amount or any portion thereof ought to be paid. 

The phrase ‘‘to enable’’ is in words only permissive and is governed by 
and does not govern the context. 


DEPARTMENT OF JUSTICE, 
January 4, 1899. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 31st ultimo in which you say: 

**T have the honor to state that, prior to July 24, 1897, 
when the bill was pending in Congress to repeal the provi- 
sion of section 3341, Revised Statutes, allowing a deduction 
of 74 per cent. upon all sales of stamps to brewers used in 
their business, certain brewers applied to L. W. Pratt, esq., 
then collector of the fourteenth district of New York, for 
large quantities of beer stamps, and deposited money or 
checks in payment. 

‘*One of these parties was S. Bolton’s Sons. 

‘**Collector Pratt did not have sufficient stamps on hand 
to fill the orders in full but filled them in part and retained 
money or checks for other stamps for future delivery. In 
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certain cases he failed either to deliver the stamps, return 
the money or checks, or account for the money to the Com- 
missioner of Internal Revenue. The matter was investi- 
gated, and it was ascertained that the collector had not 
accounted for amounts received from brewers. The 
amount involved in all cases was $19,585.30. In the case 
of S. Bolton’s Sons it was $13,458.75, the balance of a 
check for $18,500 left by S. Bolton’s Sons with Collector 
Pratt, deducting the value of stamps delivered, $5,041.25. 
Claims were made for the refunding of such amounts, but 
were rejected by the Commissioner of Internal Revenue on 
the ground that the brewers had no right to leave their 
money with the collector in payment for stamps to be deliy- 
ered in the future, except at their own risk, and that the 
Government was in no way liable for the failure of Col- 
lector Pratt to account for the money so received.” * * * 

The act making appropriations for sundry civil expenses 
of the Government for the fiscal vear ending June 30, 1899, 
approved July 1, 1898, contains the following provision: 

‘Reimbursement of S. Bolton’s Sons: To enable the Sec- 
retary of the Treasury to pay S. Bolton’s Sons the amount 
paid to the late collector of interna] revenue for the four- 
teenth district of New York in advance for internal-revenue 
stamps, which stamps were never delivered to said parties, 
$13,458.75. 

‘*] have the honor to submit for your opinion the question 
whether the act is mandatory upon the Secretary of the 
Treasury and requires him to pay to the said S. Bolton’s 
Sons the sum of $13,458.75, or simply leaves it to his 
discretion and judgment to decide upon the facts whether 
such amount or any portion thereof ought to be paid, par- 
ticularly in view of the decision of the Court of Claims above 
referred to.” 

The law quoted is an appropriation act. It enacts that 
‘**the following sums” are ‘‘appropriated for the objects 
hereinafter expressed. * * * Reimbursement of S. 
Bolton’s Sons: To enable the Secretary of the Treasury to 
pay S. Bolton’s Sons,” etc. The facts and reason inducing 
such payment are stated. Nothing is said about a claim. 
Nothing is said about a reference to the Secretary of any 
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question. No action by the Secretary except that of paying 
the sum appropriated is spoken of. 

With such an act upon what can we construct the theory 
that Congress intended him to adjudicate the claim? Not 
from the sole phrase ‘‘to enable” because it is in words 
only permissive, since it has long been settled that such 
phrases are governed by and do not govern the context. 
They are read as mandatory whenever to do so is more in 
harmony with the context. Whether mandatory or not 
the phrase suggests no claim and no question and no 
adjudication. 

But had a claim been mentioned—claims are divided into 
contractual, sounding in tort and of moral, not legal, char- 
acter. If there was a contractual claim there was no neces- 
sity for any new law, since the Court of Claims had ample 
jurisdiction of it. If in tort or moral, the facts being 
found by Congress, what propriety would there be in refer- 
ring the question of law or moral obligation to the Secre- 
tary of the Treasury? He is not a judicial or quasijudicial 
officer, nor could he be supposed to know better than Con- 
gress how to resolve a question of that higher justice which is 
peculiarly within the province of Congress to dispense. 

On the other hand, he is a paying officer, the drawer of 
warrants for payments from the Treasury. 

I can not believe, therefore, that upon the weak and nar- 
row foundation of the permissive phrase ‘‘ to enable” we can 
build the conclusion that Congress found the facts, created 
a liability not existing under the prior laws, and intended 
to have the Secretary settle whatever question can be con- 
ceived of as remaining. 

In my opinion the phrase ‘*to enable the Secretary,” so 
frequently employed throughout this statute, was intended 
to be as mandatory here as in the paragraph enabling the 
Secretary to pay $7,000 to the widow of the late Justice 
Miller. 

Respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 
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STAMP TAX—LEGACIES. 


The tax provided for in section 29 of the war-revenue law is upon such 
legacies and distributive shares arising from personal property as 
exceed $10,000 in actual value, and not upon the gross amount of the 
estate in the hands of the executor or administrator. 

A legacy or distributive share, in contemplation of law, does not pass to 
an executor or administrator, but passes through them to such person 
as is entitled. 


DEPARTMENT OF JUSTICE, 
January 5, 1899. 

Str: I have the honor to acknowledge receipt of yours of 
the 7th of November, 1898, inclosing a copy of a letter 
addressed to you by the Commissioner of Internal Revenue, 
in which he desires to be advised as to the construction of 
section 29 of the act of June 13, 1898, and you ask my 
opinion upon the same. 

From the letter of the Commissioner I copy the following. 

‘“Under the provisions of section 29 of the act of June 
13, 1898, taxes are required to be paid on legacies or dis- 
tributive shares arising from personal property only ‘ where 
the whole amount of such personal property, as aforesaid, 
shall exceed the sum of $10,000 in actual value passing after 
the passage of this act, from any person possessed of such 
property, either by will or by the intestate laws of any 
State or Territory.” Does this reference to a sum exceed- 
ing $10,000 in actual value mean the value of the entire 
personal property left by a person at his death; or does it 
mean the actual value of his property remaining for distribu- 
tion to his legatees and distributees after the payment of 
all debts standing against the estate ¢ 

°*This question is now before this office in the following 
case, submitted at the instance of an executor of a will: A 
died, leaving a personal estate of $12,000 and debts amount- 
ing to about $2,500, leaving only about $9,500 to be paid to 
his heirs and legatees. Will the executor have to pay any 
revenue tax under the act of June 13, 1898?” 

The question pre--nted by the Commissioner is, in sub- 
stance, as to whether the tax provided for in section 29 is 
to be levied upon the gross amount of a deceased person’s 
estate, which shall have come into the hands of the adminis- 
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trator or executor, or upon such portion of the estate as 
constitutes legacies or remains to be paid out to distributees. 

So much of section 29 as it is necessary to quote in passing 
upon this question is as follows: 

‘‘That any person or persons having in charge or trust, 
as administrators, executors, or trustees, any lagacies or dis- 
tributive shares arising from personal property, where the 
whole amount of such personal property as aforesaid shall 
exceed the sum of ten thousand dollars in actual value, pass- 
ing after the passage of this act from any person possessed 
of such property, either by will or by the intestate laws of 
any State or Territory, or any personal property or interest 
therein, transferred by deed, grant, bargain, sale, or gift, 
made or intended to take effect in possession or enjoyment 
after the death of the grantor or bargainer, to any person 
or persons, or to any body or bodies, politic or corporate, 
in trust or otherwise, shall be, and hereby are, made subject 
toa duty or tax, to be paid to the United States,” ete. 

The language of the act appears to me to be plain—so 

much so that it does not admit of adoubt. It refers not to 
the estates of deceased persons which may come to the hands 
of administrators or executors, but to legacies or distribu- 
tive shares arising from personal property in charge of 
administrators, executors, or trustees. The law does not 
say that the estates of testators or intestates shall pay a tax, 
but that legacies or distributive shares arising from personal 
property, where the whole amount of such personal prop- 
erty as aforesaid shall exceed the sum of $10,000 in actual 
value, are taxable. The term ‘‘as aforesaid,” used in the 
portion of the law above quoted, can not refer to the estate 
from which a legacy or distributive share is derived, but it 
refers to the personal property constituting the legacy or 
distributive share. 

1 am confirmed in this construction of this act by the fur- 
ther provision of the section in regard to the amount of tax 
to be paid, for in each clause designating such tax the words 

used are ‘‘ where the person or persons entitled to any bene- 
ficial interest. in such property shall be,” etc. It is the 
interest to which the beneficiary is entitled which the law 
intended to make the subject of taxation. For instance, 
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by way of illustration, if a testator, with an estate worth 
$50,000, makes a bequest of $25,000 to a person and the 
residue of the estate is consumed in the payment of debts, 
the whole estate goes into the hands of the executor, and 
yet only the legacy of $25,000 would be taxable under the 
provisions of this act. I can illustrate further by taking 
a specific legacy of jewelry or plate. This is taxable or 
not, according to its actual value. If such legacy is worth 
exceeding $10,000, then it is liable to the tax; if not, it is 
not taxable. 

The same principle applies as to the estates of intestates, 
no matter what the gross amount which comes to the hands 
of the administrator may be. It is the amount which remains 
for distribution after the payment of debts which the law 
intends to tax. An illustration: Suppose an estate which 
comes to an administrator consists of $100,000 in money or 
other personal property and the intestate owes upward of 
$100,000. The entire estate will be consumed in the pay- 
ment of debts. In such case the provisions of section 29 do 
not apply, because there is nothing for distribution; there 
can be no distributive shares. To levy a tax upon the 
$100,000 in such case would not be taxing a legacy or dis- 
tributive share arising from personal property, but it would 
really be levying a tax upon the property of a deceased 
person, which ought to go to pay his debts. It would be 
indirectly a tax upon the creditors of a deceased person and 
not upon a legatee or distributee. However, on the other 
hand, if the estate which comes to the hands of the adminis- 
trator is of the value of $100,000 and $50,000 will pay 
debts and costs of administration, leaving $50,000 for dis- 
tribution to those entitled, such distributive shares of this 
$50,000 (as the whole amount exceeds $10,000) would be 
subject to the tax under the provisions of the act. It is the 
net amount which remains in the hands of the administrator 
for distribution to the next of kin or those entitled which 
constitutes distributive shares in the estate of a decedent. 

The word *t passing,” which 1s used in the act, is also 
explanatory of its meaning. It, too, refers to legacies or 
distributive shares ‘‘ passing” after the passage of the act. 
A legacy passes from the testator to the legatee. A distrib- 
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utive share passes from the intestate to the distributee. An 
executor or administrator is the mere agency or instrumen- 
tality to carry out the purposes declared In a will or to 
administer an estate of a deceased person according to the 
requirements of the law. A legacy or distributive share, in 
contemplation of law, does not pass to these agencies; it 
simply passes through them to such person as is entitled to 
the legacy or distributive share. 

I hold, therefore, that it is the purpose of the law under 
consideration not to levy a tax upon the gross amount of 
estates in the hands of executors, administrators, etc., but to 
tax such legacies and distributive shares arising from personal 
property as exceed $10,000 in actual value. The tax is upon 
the legacy or distributive .uare, not upon the estate. 

Respectfull 
ea JAS. E. BOYD, 
Assistant Attorney-General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 





: CUBA—INSURGENTS. 


The emergency fund of $3,000,000 provided by the act of January 5, 
1899, is intended to cover emergencies arising in the military adminis- 
tration of Cuba and other territory that has come into the possession 
of the United States through the operations of war. 

The President is authorized to do whatever he finds necessary or expe- 
dient for the proper adininistration of government in Cuba, having in 
view the pacification of the island and the establishment of order and 
industry. 

For the purpose of disbanding the insurgent forces in Cuba, the Presi- 
dent is authorized to pay some or all of the soldiers of such forces 
either out of the revenues of the island or out of the emergency fund 
provided by the act of January 5, 1899. 


DEPARTMENT OF JUSTICE, 
January 14, 1899. 
Str: I have examined the question submitted to me by 
your communication of 12th instant, wherein, referring to 
the act of January 5, 1899, making appropriation to supply 
urgent deficiencies in the appropriations for the support of 
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the military and naval establishments for the remainder of 
the fiscal year ending June 30, 1899, you inquire if the Presi- 
dent has power to use any part of the emergency fund of 
$3,000,000 provided by said act for the purpose of paying 
off the Cuban insurgents, the sum so paid to be subsequently 
refunded from the revenue of the island. I understand 
you to mean by ‘‘ Cuban insurgents” the organized forces of 
Cubans recently in the field in insurrection against the Span- 
ish authorities of the island and still remaining as organized 
and undisbanded forces. 

In order properly to understand the question submitted 
and the principles that will determine its solution, it is nec- 
essary to recur to the present conditions of government 
existing in Cuba. 

By the protocol of August 12, 1898, between the United 
States and the Kingdom of Spain, Spain agreed to relinquish 
its sovereignty over Cuba, and by the treaty of Paris spe- 
cifically ratified the preliminary agreement contained in the 
protocol. Although the treaty of Paris is not yet ratified, 
Spain has surrendered to the United States the possession 
and control of Cuba, and the government of the island is 
now being administered under the law of belligerent right 
by the military authorities of the United States, under -the 
direction of the President as Commander in Chief. Although 
the protocol and the treaty of Paris provided for a final 
peace to be established, yet, inasmuch as the treaty has not 
been ratified, war still, in theory, prevails, and the govern- 
ment of the island continues to be exercised under the war 
power of the nation. It is correct, therefore, to assume that 
the emergency fund provided by the act of January 5, 1899, 
is intended to cover emergencies arising in the military 
administration of Cuba and other territory that has come 
into the possession of the United States and which remains 
in their possession through the operations of the war. What- 
ever, therefore, the President finds to be necessary or expe- 
dient for the proper administration of government in Cuba, 
having in view the pacification of the island and the estab- 
lishment there of order and industry, he has authority under 
military law to do. 

The United States at the present time is under the neces- 
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sity of garrisoning the island with large forces of troops, 
which are maintained out of the Treasury of the United 
States at great expense, and anything which will, in the 
sound judgment of the President, tend to reduce the neces- 
sity of maintaining such large forces, and enable him to 
more easily preserve order and administer government, is a 
proper means to a proper end. If the President be of 
opinion, as a matter of judgment, that the disbandment of 
the instirgent forces in Cuba is a desirable and useful meas- 
ure in successfully carrying on the military administration 
which the United States maintain, and that such disband- 
ment can be most efficiently promoted and accelerated by a 
payment to some or all of the soldiers of the insurgent 
forces, as is proposed, he would, in my judgment, have the 
right to make such payment, either out of the revenues of 
the island, which are levied and raised under the authority 
of belligerent right, or out of the emergency fund provided 
by the act referred to. The object of such payment is to 
facilitate and expedite the reduction of the island to a con- 
dition of order-—an object quite as well to be subserved by 
such payment as by the employment of troops, police, and 
other agencies of control and government, all of which 
require a large expenditure of money. 

Such payment, if made out of the appropriation, would 
not be strictly a loan. It would rather be an expendi- 
ture for the benefit of the people of Cuba, found to be 
necessary for the proper administration of the island, which, 
on every ground of justice and right, the United States 
could hereafter insist upon having repaid to them by the 
government to be hereafter established in the island, before 
we relinquish our control. 

Very respectfully, 
JOHN W. GRIGGS. 

The SEcRETARY oF War. 





MILITARY RESERVATIONS—REVOCABLE LICENSES. 


Such portion of the Fort Sill Military Reservation can be set apart as may 
be required for the erection of the necessary buildings to be used as a 
mission and schoo] for the Apache prisoners of war. 
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The Secretary of War may make such rules and regulations as shall be 
deemed suitable and necessary to control the methods and operations 
of the persons engaged in this work. 


DEPARTMENT OF JUSTICE, 
January 19, 1899. 

Str: T bee to acknowledge receipt of your communication 

of January 7, 1809, transmitting a letter from Lieut. F. H. 
Beach, Seventh Cavalry, in charge of Apache prisoners of 
war, at Fort Sill, Okla., requesting authority for the estab- 
lishment of a school and mission among: said prisoners, ete. 
The proposed school and mission contemplates the impart- 
ine of religious instruction, the ordinary rudiments of edu- 
cation for the vounger children, and instruction in civilized 
domestic pursuits, such as sewing, cooking, and laundering. 
You also transmit a letter from the Commissioner of Indian 
Affairs, in which he favors the establishment of such a 
school and mission, and suggests certain conditions upon 
which authority for temporary occupancy of a portion of 
the military reservation should be given, in case it should 
be desired to set aside a portion of the reservation for the 
exclusive use of the mission, 

You ask my opinion whether the Secretary of War can 
lawfully grant a revocable license to an individual or organ- 
ization for the erection, on a portion of the military reser- 
vation at Fort Sill, of a building or buildings to be used as 
a mission and as quarters for the necessary teachers and 
matrons connected therewith, as contemplated in the request 
of Lieutenant Beach. 

The Indians referred to are prisoners of war, held in the 
custody of the military authorities of the United States, 
upon the military reservation at Fort Sill. I understand 
their term of imprisonment is indefinite, and that they com- 
prise wmong their number men, women, and children. These 
Indians belone to one of the native races within our terri- 
tory, who have always been considered entitled to the pecul- 
lar care and wardship of the United States, and to the bene- 
fitof improving and civilizing influences. It is therefore 
highly proper that while these particular Indians are held in 
military captivity they should not he deprived of the ordi- 
nary civilizing influences of rudimentary education and 
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religious instruction. Instruction in the usual trades, as 
well as in matters of ordinary education, and religious 
instruction, are furnished at the expense of the Govern- 
ment to ordinary convicts in the prisons and reformatories 
conducted under the administration of the Department of 
Justice for the United States. I perceive no reason why a 
similar beneficent practice should not be applied in the case 
of these unfortunate Indian prisoners. 

I therefore see no legal objection to the setting aside of a 
particular part of the reservation, in such place and to such 
extent as may be appropriate for the purpose of providing 
such accommodations as may be necessary for the kind of 
instruction contemplated in the letter of Lieutenant Beach. 
I would not recommend that this be done in the form of a 
lease or concession to any individual or association, but that 
permission be given to the proper persons or to a proper 
association to furnish this instruction to the Indians upon 
the military reservation, not as a privilege or concession, 
but as a means of furnishing on behalf of the Government, 
though at the expense of other persons (there being, as I 
understand it, no appropriation for this purpose), the oppor- 
tunities for improving their estate which are accorded to 
ordinary prisoners in Federal prisons. 

It would be competent and proper for the Secretary of 
War to make such rules and regulations as upon considera- 
tion he should deem suitable and necessary to control the 
methods and operations of the persons engaged in this work. 
Upon the basis which I have suggested, no right, title, or 
interest of any kind would vest in the persons or association 
who might undertake this enterprise, but it would be in 
effect carried on on behalf of the Government. This view 
of the case involves no conflict with the previous decisions 
of this Department with reference to applications made for 
special license to occupy lands of the United States within 
the boundaries of military reservations. 

Very respectfully, 
JOHN W. GRIGGS. 

The Secretary oF Wak. 

18483—vOL 22, pt 1——20 
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SABINE PASS. 


The location of the custom-house outside of the corporate limits of the 
municipality known as Sabine Pass complies with the act of June 23, 
1898, and it is not necessary that it should be removed toa point within 
the corporate limits. 

The term ‘‘ port’? may comprehend the city or town occupied by the 
importers, merchants, and others, but it is not confined in its extent or 
its limits to the town. It includes the harbor, roadstead, and shores, 
and all other natural and local incidents which go to make up a local- 
ity which comprises both land and water. 


DEPARTMENT OF JUSTICE, 
January 19, 1899. 

Sir: By a letter bearing date October 31, 1898, you trans- 
mitted to me certain papers relative to the location of the 
custom-house at Sabine Pass, Tex., and requested my opinion 
as to whether, in view of the provisions of the act of Con- 
gress approved June 23, 1898, establishing Sabine Pass a 
subport of entry, the custom-house may be continued at its 
present site outside the corporate limits of the village or 
city of Sabine Pass, or whether it is necessary that it be 
removed to a point within said corporate limits. 

In compliance with your request, I have the honor to 
advise you as follows: 

The act of Congress above referred to is entitled ‘* An act 
making Sabine Pass, in the State of Texas, a subport of 
entry and delivery.” (Statutes of 1898, p. 487.) 

The question of difficulty in the case is as to what is 
intended by the name ‘*Sabine Pass” as used in this act. 

It is claimed, on the one hand, that ‘*‘ Sabine Pass,” as used 
in this act, is intended to specify a certain incorporated city 
or village of that name, which was incorporated by proceed- 
ings taken under and by virtue of an act of the legislature 
of Texas in the month of April, 1898. The name ‘‘ Sabine 
Pass,” it is conceded, is also applicable to a channel of navi- 
gable water which connects Sabine Lake with the Gulf of 
Mexico, a channel some 6 or 8 miles in length and forming 
the boundary line between the State of Texas and the State 
of Louisiana. The town or village of Sabine Pass was incor- 
porated with certain fixed boundaries, which included only 
a portion of the territory lying on the Texas side of Sabine 
Pass. 
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It is claimed, on the other hand, that ‘‘Sabine Pass,” as 
used in the act of June 23, 1898, was intended to include 
not only the town or village which bears that name, but also 
the pass itself and the port or harbor existing in connection 
therewith. 

The act making Sabine Pass a subport of entry and deliv- 
ery was introduced in the Senate of the United States prior 
to March 2, 1898. It is certain that at that time it could 
not have had reference to the incorporated municipality of 
Sabine Pass, because that corporation had not yet heen 
erected. The proceedings for the incorporation of this 
municipality were taken in the following month of April. 
These proceedings were certain formule necessary to be 
complied with under the general laws of the State of Texas 
in order to erect a local municipal corporation, and involved 
a popular election within the proposed limits of the munici- 
pality. Iam not advised as to what record or publication 
was required to be made of these proceedings, but it is 
unreasonable to suppose that the Congress of the United 
States was bound to take notice of it. In the absence of 
evidence to indicate by positive words or necessary implica- 
tion a change in Congressional purpose as to the meaning of 
the name ‘‘ Sabine Pass,” as used in the act in question when 
finally passed, from what was intended by the name when 
the bill was introduced, it is only reasonable to suppose that 
Congress intended the name to have the same significance at 
both periods. There is no inflexible rule of law which 
requires one or the other of two localities having the same 
name to be adjudged as the one intended by a legislature in 
an act of legislation merely because one is a specially defined 
municipality and the other a region or locality, embracing not 
only the municipality, but a port and harbor and surrounding 
region. That construction will prevail which is most con- 
sonant with reason in view of the facts which can properly 
be supposed to have been before Congress, and also in view 
of the use previously made of the same name in other 
legislation. 

It will be found, by reference to the statutes, that Con- 
gress has legislated many tiines with reference to the locality 
known as Sabine Pass. In the statutes of 1898 (p. 249) is 
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found an act making an appropriation available for operat- 
ing a dredge boat at Sabine Pass, Tex., for use in the har- 
bor improvement at Sabine Pass. 

In the naval appropriation bill approved May 4, 1898 
(statutes of 1898, pp. 369-379), is a provision directing the 
Secretary of the Navy to appoint a board to determine the 
desirability of locating and constructing a dry dock, of suf- 
ficient capacity to take the largest naval ship, in the harbor 
of Sabine Pass. 

In the sundry civil bill of the same year (statutes of 1898, 
p- 631) is an appropriation for continuing the improvement 
of the harbor at Sabine Pass. 

Joint Resolution No. 41 (statutes of 1898, p. 745), calls 
upon the Secretary of War for information concerning the 
port of Sabine Pass. 

These instances of legislation above cited were practically 
concurrent with the act of June 23, 1898. 

There were also instances of previous legislation by Con- 
gress relating to Sabine Pass, some of which I cite:— 

In the river and harbor act of June 3, 1896 (29 Stats., p. 
209), is an appropriation for improving the harbor at Sa- 
hine Pass, Tex. 

A similar appropriation, in similar language, is in the 
appropriation bill of 1897 (acts 1st sess. 55th Cong., p. 45). 

In the same volume (p. 48) is an appropriation for the 
purchase of a dredge boat for use in the harbor improve- 
ment at Sabine Pass, Tex. 

In an opinion rendered November 20, 1860 (9 Op., 516), 
Mr. Attorney-General Black declared: 

‘‘A port is a place to which merchandise is imported and 
from whence it is exported. It is not merely a harbor or 
haven, for it may be established where there is nothing but 
an open roadstead, or on the shore of a navigable river, or 
at any other place where vessels may arrive and discharge 
or take in their cargoes. It comprehends the city or town 
which is occupied by the mariners, merchants, and others 
who are engaged in the business of importing and export- 
ing goods, navigating the ships, and furnishing them with 
provisions. It includes also so much of the water adjacent 
to the city as is usually occupied by vessels discharging or 
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receiving their cargoes or lying at anchor and waiting for 
that purpose.” 

This statement of Attorney-General Black properly de- 
scribes the ordinary as well as the legal characteristics of a 
port. It may comprehend the city or town occupied by 
the importers, merchants, and others, but it is not confined 
in its extent or its limitations to the town. It includes 
properly, and within both legal and popular conception, the 
harbor, the roadstead, the shores, and all other natural and 
local incidents which go to make up a locality which com- 
prises both land and water. 

In the report of Deputy Collector Niland to the collector 
of customs at Galveston, under date August 17, 1898, which 
report is transmitted with your communication, it is stated 
that within the strict corporate limits of the municipality of 
Sabine Pass there is not a wharf, a slip, or a pier for the 
accommodation of vessels; that vessels coming in that neigh- 
borhood to unlade or load their cargo have to lie at anchor 
in the river while their cargo is discharged or ladened from 
barges moved alongside, while at the point where the custom- 
house is now located, outside of the municipal limits, are 
slips and docks in which vessels lie and discharge and load 
their cargo. It is fair to presume that Congress, in creating 
a subport of entry in this locality had knowledge of this con- 
dition of things, and it would be to convict Congress and 
the officers of the customs service with gross ignorance of 
necessary facts that should be within their official knowledge 
to assume that it was the intention of Congress to require 
the custom-house to be located at a place not fitted with the 
ordinary appliances and accommodations for shipping. 

I therefore advise you that the custom-house, as located 
outside of the corporate limits of the municipality Known as 
Sabine Pass, complies with the act of Congress, and that it 
is not necessary that it should be removed to a point within 
said corporate limits. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 
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CUBA—CLAIMS—CONTRACTS. 


The question whether the claims of a certain company relating to the 
performance of a contract entered into with the city of Havana are 
sufficiently complete to constitute a contractual relation and whether 
they ought to be ultimately recognized and confirmed is such as 
should be left to the decision of the authorities of Havana. 

The administration of the United States in Cuba being of a military 
nature and merely temporary, no action should be taken to bind the 
island or any of its municipalities to large expenditures, except upon 
grounds of immediate necessity. 

DEPARTMENT OF JUSTICE, 
January 19, 1899. 

Sir: I have the honor to acknowledge receipt of your 
communication of 17th instant, relative to the alleged claim 
of Michael J. Dady & Co. as to certain contract relations 
between them and the city of Havana relative to sewering 
and paving said city. Youadvise me that a plan of financing 
said contract was in progress of arrangement between Dady 
& Co. and the authorities of the city of Havanaon December 
18, 1898, at which time Captain-General Castellanos, at the 
request of the United States, issued an order suspending 
action on the same. You advise me that Dady & Co. have 
requested the War Department to remove said order of sus- 
pension in so far as it applies to them, and before taking 
action thereon you desire my opinion upon the following 
questions: 

First. Under the plans and specifications which Dady & 
Co. have submitted to the authorities of the city of Havana, 
have Dady & Co. the right to have the same appraised? Is 
Dady & Co. entitled to the amount of such appraisement 
before the city uses such plans and specifications ? 

Second. In the event of the city of Havana advertising 
for bids of the work in question, have Dady & Co. the right 
of taking such work at the price of the lowest bidder to 
whom it may be awarded ¢ 

Third. Is the order of December 18, 1898, of Captain- 
General Castellanos suspending action of the local author- 
ities upon all contracts referring to the sewerage of Havana 
still operative, until removed by the military governor 
appointed by the United States, or are the local authorities 
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of the city of Havana now free to proceed with the matters 
under consideration, without an order of the military gov- 
ernor repealing such order of December 18, 1898? 

The completion of the proposed contract between Dady — 
& Co. and the city of Havana would involve an expend- ° 
iture for the benefit of that city of $14,000,000, to be 
secured by an issue of municipal bonds. It is manifest that 
a matter of such great importance to the city of Havana, its 
citizens and taxpayers, ought not to be determined without 
a full and complete understanding of all the facts and a 
thorough know'edge of the civil law applicable thereto 
under the system prevailing in Cuba. This Department is 
not at this time in the possession of the necessary legal 
knowledge to enable it to answer satisfactorily the questions 
you propound. I have no doubt that the local authorities 
of the city of Havana are properly restrained by the orders 
issued by Captain-General Castellanos in December last. 
Lam equally clear that no removal of the restraint contained 
in said order ought to be made by the military authorities 
of the United States at the present time. The importance 
of the matter involved and the-difficulty of understanding 
the rights and interests of the people of Havana with refer- 
ence thereto are sufficient and conclusive reasons for such a 
course. The administration of the United States in Cuba 
is of a military nature, and merely temporary. No action 
binding the island or any of its municipalities to large ex- 
penditures and continuing debt ought to be made, except 
upon grounds of immediate necessity, which in this case do 
not appear to be present. 

Whether the claims of Dady & Co. are well founded, 
whether they are sufficiently complete to constitute a con- 
tractual relation, and whether the authorities of Havana 
ought ultimately to recognize and confirm them are ques- 
tions which ought to be left to the decision of the authori- 
ties of Havana—not while that city is in the disturbed and 
partially disorganized condition consequent upon a recent 
war and a change of national sovereignty, but when it shall 
hereafter have resumed its normal functions under such 
conditions of order and tranquillity as will permit its author- 
ities to deal intelligently and justly with the subject. 





312 NAVIGABLE WATERS. 


I therefore recommend that no action be taken in this 
matter at the present time further than the ascertainment 
of such facts relative to the claim of Dady & Co. as are 
obtainable through the military governor of Cuba or the 
more immediate authorities of the city of Havana. 

Very respectfully, 


JOHN W. GRIGGS. 
The SECRETARY OF WaR. 


NAVIGABLE WATERS. 


Section 5 of the act of \ugust 18, 1894, does not, of its own force, prohibit 
the Lehigh Valley Railroad Company from exercising its privilege 
under the New Jersey statutes of closing its drawbridge over the 
Passaic River a reasonable time for repairs. 


DEPARTMENT OF JUSTICE, 
January 28, 1899. 

Sir: I am in receipt of your communication of this date, 
inclosing certain correspondence submitted to you by the 
Lehigh Valley Railroad Company, relative to the propo.sed 
closure of the drawbridge maintained by that company across 
the Passaic River, in the State of New Jersey, for a period of 
twelve days, in order to permit the company to make neces- 
sary repairs, which can not be done properly and with rea- 
sonable dispatch with the draw of the said bridge open. 

The Passaic River is a navigable water of the United 
States, and used as a channel of interstate commerce. The 
Lehigh Valley Railroad Company operates a railroad ex- 
tending through the States of New Jersey, Pennsylvania, 
and New York, which is also one of the instruments of inter- 
state commerce. The bridge in question was erected under 
the authority of the legislature of the State of New Jersey, 
which State, by an act approved April 8, 1892, has made 
the following provision of law with reference to repairs of 
drawbridges of this character: 


‘* That whenever it shall be necessary to repair or rebuild 
any bridge or viaduct in this State over any navigable river 
or water, the public authorities, corporation, or person so 
repairing or rebuilding such bridge or viaduct, shall not 
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be liable for damages occasioned by obstructing or stop- 
ping navigation thereby: Prowded, The said repairs or 
rebuilding and obstructing or stopping of navigation be 
done between the first day of February and the twentieth 
day of February: And provided further, That said repairs 
or rebuilding be prosecuted with all practical dispatch: And 
provided further, That notice of such intended repairs or 
rebuilding be given at least three weeks prior to commenc- 
ing the same by publishing a notice thereof in some news- 
paper circulating in the county adjacent to such bridge or 
viaduct.” 

The Lehigh Valley Railroad Company, having given the 
notice required by this act, has received notice from Col. 
J. N. Barlow, of the Corps of Engineers of the United States 
Ammy, at New York City, intimating that the proposed 
closing of the draw is in violation of section 5 of the river 
and harbor act of August 18, 1894 (28 Stat., 362), which 
reads as follows: 

‘* That it shall be the duty of all persons owning, operat- 
ing, and tending the drawbridges now built, or which may 
hereafter be built, across the navigable waters of the United 
States, to open, or cause to be opened, the draws of such 
bridges under such rules and regulations as in the opinion 
of the Secretary of War the public interests require to 
govern the opening of drawbridges for the passage of ves- 
sels and other water crafts, .and such rules and regulations, 
when so made and published, shall have the force of law: 
* * * Provided further, That whenever, in the opinion 
of the Secretary of War, the public interests require it, he 
may make rules and regulations to govern the opening of 
drawbridges for the passage of vessels and other water 
crafts, and such rules and regulations, when so made and 
published, shall have the force of law, and any violation 
thereof shall be punished as hereinbefore provided.” 

I amadvised that no rules or regulations have been adopted 
by the Secretary of War in pursuance of this statute. 

The question submitted to me for my opinion is as to 
whether this statute, of its own force and without rules and 
regulations, prohibits the closing of the drawbridge, as is 
proposed by the Lehigh Valley Company for the purpose of 
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repairs, in pursuance of the statute of New Jersey above 
quoted. 

In my opinion it does not. As I read section 5 of the 
river and harbor act of 1894, it does not add anything to the 
law previously in force upon this subject, except that it 
gives authority to the Secretary of War to adopt rules and 
regulations to govern the opening of such drawbridges for 
the passage of vessels and other water crafts, which rules 
and regulations, when made and published, shal] have the 
forceoflaw. Noregulations having been made or published, 
the law is, so far at least, ineffective. The declaratory part 
of the law, to wit: ‘That it shall be the duty of all persons 
owning, operating, and tending drawbridges to open, or 
cause to be opened, the draws of such bridges, under such 
rules and regulations as in the opinion of the Secretary of 
War public interest requires,” etc., if read merely as a 
declaration of ordinary duty, severed from the provision 
authorizing the Secretary to adopt rules and regulations, is 
no more than an ordinary statement of the obligation which 
attaches to the maintenance and operation of a drawbridge 
across navigable waters. It is the duty of all persons oper- 
ating such drawbridges to open or cause them to be opened 
in a reasonable manner and at a reasonable time, consistent 
with the uses for which drawbridges are constructed, for 
the passage of vessels. The repair of such draws and of 
the bridges with which they are connected is also necessary 
for their maintenance. It is reasonable that a sufficient 
time should be allowed for such repairs, and if they can not 
be prosecuted without closing the bridge for a number of 
successive days, such closing can not be considered an un- 
reasonable interference with navigation. The right of navi- 
gation upon the stream considered as a subject of Federal 
supervision and control, because connected with interstate 
commerce, is of no greater importance than the opera- 
tion of a railroad which is engaged in the same business. 
Each should have reasonable opportunity to conduct its 
business without undue interference with the business of 
the other. Such seems to be the consideration which was 
at the basis of the statute of New Jersey above quoted. 

In my opinion, under the circumstances that appear in 
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this case the Lehigh Valley Railroad Company ought not to 
be interfered with by the War Department in the exercise 
of its privilege, under New Jersey law, of closing the bridge 
a reasonable time for necessary repairs. It is entirely com- 
petent for the Secretary of War to make rules and regula- 
tions governing this subject, but in the absence of such 
rules and regulations the law is as I have above stated it. 
Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY oF War. 


INDEMNITY—CABLES. 


Property of a neutral, permanently situated within the territory of an 
enemy, is, from its situation, liable to damage from the lawful opera- 
tions of war, and no compensation is due for such damage. 

There is no ground to support the claim for indemnity of the British 
Eastern Extension Australasia and China Telegraph Company for cut- 
ting the cable at Manila during the war with Spain. 


DEPARTMENT OF JUSTICE, 
February 1, 1899. 

Str: I have the honor to acknowledge the receipt of your 
letter of 16th instant relative to a claim of the British East- 
ern Extension Australasia and China Telegraph Company 
for damages and losses alleged to have been sustained in 
consequence of the cutting of its cable at Manila during the 
war with Spain and asking for an opinion as to whether 
this Government is in any way liable for those damages and 
losses. 

Your letter is accompanied by correspondence explana- 
tory of the case and an opinion of Sir R. T. Reid, Q. C., 
M. P., and Mr. Henry Sutton favorable to the vaiidity of 
a demand for indemnity to the extent of the amount ex- 
pended in repairing the cable. 

I understand that it is to this demand that the claim in 
question is limited; that it is not denied that the cable was 
properly cut as a necessary war measure, and is not pre- 
tended that the interruption of traffic over the cable, in the 
circumstances existing at Manila, is regarded as giving rise 
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to any right of indemnity, since these points are discussed 
in the opinion referred to and decided favorably to this 
Government. 

It is true, as suggested in that opinion, that a cable is a 
new and peculiar species of property and that a precedent 
based upon the cutting of a cable is difficult to find; but the 
strict law applicable to the case does not, on that account. 
become doubtful. 

Property of a neutral permanently situated within the 
territory of our enemy is, from its situation alone, liable to 
damage from the lawful operations of war, which this cut- 
ting is conceded to have been, and no compensation is due 
for such damage. 

It is said, however, that this rule has never been applied 
to a cable; that the whole utility of the cable over many 
miles is as much destroyed by cutting it in territorial 
waters as by cutting it on the high seas, which last act, it is 
claimed, would undoubtedly entitle the owners to compen- 
sation; and that the United States admiral did not merely 
aim at preventing the use of the cable by the Spaniards, 
but also at using it himself. 

Do these reasons withdraw this property from the rule 
which has been stated ? 

In the first place, that is a rule applying to property of a 
neutral which he has placed within the territory of our 
enemy, which property our necessary military operations 
damage or destroy. It takes no account of the character of 
the property, but only of its location, and no account of 
any motives of its owner or of the military officer who finds 
it necessary to meddle with it in hurting the enemy. He 
sees it across his path and brushes it away, and the rule cited 
says that the owner, by putting his property in the country, 
took the chance of a war against it and of all lawful military 
acts to carry it to a successful issue. 

It argues nothing that cables have not heretofore been the 
subject of any discussion of this rule. The same might be 
said of many kinds of property, either because they hap- 
pened not to be injured or because the rule was so well 
understood that a discussion was deemed superfluous. It is 
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necessary to show why the cable property is exempt from 
the rule, and not that the rule has ever been applied to it. 

The reasons suggested do not seem to me to bear exami- 
nation. 

It 1s said that the whole utility of the cable is destroyed 
for many miles by a cutting within territorial waters; in 
other words, that the damage extends outside of territorial 
waters. But is this true? Undoubtedly the interruption 
of traffic over it does or may extend for many miles; but the 
interruption of traffic is not the basis of the claim. When 
repaired, it was repaired,as it had been cut, within territo- 
rial waters, and was then the same as before the injury. It 
was possible to take up the outer end and operate the cable 
to Hongkong from the time it was cut; and it was the seal- 
ing of the cable at Hongkong, and not the cutting, which 
prevented this from being done. It seems to me, therefore, 
that the injury by cutting can properly be regarded as in no 
way withdrawn from the rule by reason of its supposed 
extension beyond territorial waters, even if an extension of 
the injury could in any case alter the rights of the belligerent. 

As for the suggestion that there is no difference between 
a cutting within and a cutting without territorial waters, 
since the destruction is the same, this might be somewhat 
varied between a damage and a destruction. That is to say, 
if the act within territorial waters had effectually and per- 
manently paralyzed the whole cable, it might possibly be 
regarded as one whole thing and not situated in the enemy’s 
country. But this consideration loses all its force, if any 
it has, when we consider that the parting of a cable is a com- 
paratively insignificant damage, easily repaired, and not 
unfamiliar in the ordinary working of such a property. 

The obvious difference between a cutting within and a cut- 
ting without the territorial waters, however it may be 
equally troublesome to the owner, goes to the foundation of 
the rule authorizing the destruction of property because it 
is within the territory. It is equally troublesome to the 
owner of any property to have it destroyed or injured in or 
out of the enemy’s country. This, however, does not affect 
the belligerent’s rights with regard to his property within 
the enemy’s country. 
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To say that the American Admiral desired to use the cable 
himself, as well as to prevent the Spanish Government from 
using it, is but to attribute to him a motive in addition to 
one which justified his act. This can in no way diminish the 
right to cut the cable, nor, seeing that he did not use it, can 
it give rise to any different rule as to compensation. 

I am of opinion, therefore, that, upon the law of the case, 
there is no ground for the claim to indemnity. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF STATE. 





STAMP TAX—REINSURANCE POLICIES. 


Reinsurance policies need not be stamped under the war-revenue law of 
June 13, 1898. 
DEPARTMENT OF JUSTICE. 


February 3, 1899. 

Srr: I have the honor to acknowledge receipt of yours of 
October 18, 1898, asking my opinion as to whether, under 
the provisions of the war-revenue act, what are called re- 
insurance policies, issued by insurance companies, are re- 
quired to be stamped. 

The Commissioner of Internal Revenue, in his letter of 
October 12, 1898, to you upon this subject, and which you 
inclose, says: **This question of reinsurance relates only to 
the assumption by one insurance company of a part of a risk 
taken by another on receiving a proportionate part of the 
premium that was originally paid. It is of no interest to 
the beneficiary or the party primarily insured, except per- 
haps as the double insurance may contribute to his benefit 
in case of the insolvency of the company with which he 
originally contracted,” and in the statement filed by the rep- 
resentative of the insurance companies in this matter it is 
said that a reinsurance policy ‘‘is substantially an agree- 
ment between two life companies sharing, according to the 
terms of the contract, the risk which, prior to such agree- 
ment, was being carried by one of the companies.” 

The provision of the act of June 13, 1898, applicable to 
this subject is the paragraph of Schedule A under the head 
of ‘‘ Insurance (life),” and is as follows: 

‘**Policy of insurance or other instrument, by whatever 
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name the same shall be called, whereby any insurance shall 
hereafter be made upon any life or lives, for each one hun- 
dred dollars or fractional part thereof, eight cents on the 
amount insured.” 
_ Upon the facts given by the Commissioner, which appear 
to be in harmony with those furnished by the representative 
of the insurance companies, these contracts, which are made 
exclusively between the insurance companies themselves, 
and after the original policy of life insurance to the individ- 
ualhas been issued, could not be construed as instruments 
whereby insurance is made upon life or lives. The insur- 
ance upon the life is made hy the original policy or instru- 
ment which is issued as evidence of the contract between the 
insurance company and the assured. After this contract is 
completed, as I understand it, insurance companies, in order 
todivide the risk, adopt this plan of reinsurance, as they 
call it, by which some company other than that which issued 
the policy, in consideration of a portion of the premium, 
agrees to assume part of the risk; and it is to evidence this 
contract that what are called reinsurance policies are issued, 
not to the assured in the original policy, but to the company 
which is the original insurer. To require a stamp upon 
such a contract after the original policy issued to the assured 
has been duly stamped would be, in effect, to levy a double 
tax on a single transaction for life insurance, which I do not 
think the law contemplates, and which its proper construc- 
tion will not sustain. 

Further than this, as I have stated before, there is no in- 
surance made upon any life or lives by these contracts be- 
tween the insurance companies. The assured is no party to 
them, and has no interest in them, except, perhaps, in so far 
as security for the payment of the policy may be increased. 
But I do not think this sufficient to subject contracts such 
as are above described to stamp taxes. 

Very respectfully 
onan ee JAS. E. BOYD, 
Assistant Attorney-General. 


JOHN W. GRIGGS. 
The Secretary OF THE TREASURY. 


Approved. 


320 NATIONAL BANKS—TAX. 


NATIONAL BANKS—TAX,. 


The surplus required to be set apart by the national-banking act from 
the net proceeds until it reaches an amount equal to 20 per cent of the 
capital stock becomes by law in effect a part of the bank’s capital. 

The term ‘‘surplus,’’ as applied to banks, includes not only the amount 
set apart as a minimum surplus, but also such amount as has been set 
apart by a vote of the directors or other authorized action of the bank 
to strengthen the capital, and is thus held out to the public as a part 
of its banking capital. 

State banks are taxable upon the amount of their capital, together with 
such additional surplus or funds belonging to them as may be set 
apart either by law or by the action of the bank authorities and used 
in carrying on the general business of the bank. 

The undivided profits of a bank are not surplus, and can not be esti- 
mated under the war-revenue act as a part of the bank surplus. 

The capital of a bank and other funds belonging to it which, by law or 
the action of the bank authorities, assume the character of capital, and 
which the bank uses in carrying on its business, is what the law has 
in view as the subject of taxation. 

The tax referred to in paragraph | of the act should be computed on the 
basis of the capital and surplus for the fiscal year preceding the time 
at which the assessment is made. 

Profit is the gain made upon any business or investment when both the 
receipts and payments are taken into account. 


. 
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DEPARTMENT OF JUSTICE, 
February 4, 1899. 

Sir: In your letter of October 1, 1898, which I have the 
honor to acknowledge, you submit the following questions 
for my opinion: 

* First. Are the undivided profits of a national bank to be 
excluded in all cases from the capital and surplus in esti- 
muting the amount of special tax required to be paid by the 
bank under section 2 of the war-revenue act? 

‘Second. Are the undivided profits of a State bank to be 
excluded in all cases from the capital and surplus in esti- 
mating the amount of special tax required to be paid by the 
bank under that section 4 

‘*Third. Are the undivided profits of private banks or 
bankers to be excluded in all cases from the capital and sur- 
plus in estimating the amount of special tax required to be 
paid by the bank or bankers under that section ¢ 

‘Fourth. What is the construction that should be given 
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to the following language in paragraph 1 of that section, 
namely: ‘The amount of such annual tax shall in all cases 
be computed on the basis of the capital and surplus for the 
preceding fiscal year?’” 

The provision of law under which these questions arise is 
the following portion of section 2 of the act of June 13, 
1898: 

‘Sec. 2. That from and after July first, eighteen hun- 
dred and ninety-eight, special taxes shall be, and hereby are, 
imposed annually as follows, that is to say: 

‘*One. Bankers using or employing a capital not exceed- 
ing the sum of twenty-five thousand dollars shall pay fifty 
dollars; when using or employing a capital exceeding twenty- 
five thousand dollars, for every additional thousand dollars 
in excess of twenty-five thousand dollars, two dollars, and 
in estimating capital surplus shall be included. The amount 
of such annual tax shall in all cases be computed on the 
basis of the capital and surplus for the preceding fiscal 
year? * * * 

I think that I can more readily answer the first three 
questions by giving my opinion as to what should be included 
for taxation than by undertaking to determine what should 
be excluded. 

The purpose of the law is, undoubtedly, to levy an annual 
tax upon the business of banks and bankers, and, in order 
to make uniformity, to apply the tax to the amount of capital 
employed together with such surplus funds of the bank as 
are used in carrying on the business and which, combined 
with the capital, constitute the basis of banking operations. 

The national-banking act provides for the maintenance by 
national banks of what is called a *‘ surplus,” which is re- 
quired to be set apart by the directors of the bank from the 
net profits until it shall reach an amount equal to 20 per 
centum of the capital stock. This surplus thus constituted ° 
becomes, by law, in effect » part of the bank’s capital, and 
this 20 per centum is the minimum amount of surplus to be 
maintained by a national bank. 

I do not conceive, however, that the amount of the capital 
with this surplus added would make the limit to which the 
taxing power is authorized to go in every instance in esti- 
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mating the amount upon which the bank should be assessed. 
I understand the term *‘surplus” as applied to banks to have 
a broader meaning, and it should be construed to include, 
not only that set apart as the minimum surplus, but also such 
amount as has been set apart by a vote of the directors or 
other authorized action of the bank, to strengthen the capital, 
and is thus held out by the bank in its dealings with the 
public as a part of its banking capital. The capital of a 
bank, together with the surplus so set apart and used in con- 
junction therewith as the basis of its business transactions 
and its banking operations, constitutes the security upon 
which customers rely and which induces the public to deal 
with it. 

I may present the matter more clearly by an illustration 
as follows: 

A national bank with a capital stock of $200,000 is re- 
quired by law to set apart, from its net profits, and to main- 
tain a surplus of $40,000. The lowest estimate for taxation 
under the war-revenue act upon such bank would be upon 
$240,000. But if this bank, by the action of its directors, 
should set apart $100,000 more of the bank’s funds to be 
used as a part of its banking capital, this latter amount 
would have to be added to the amount for taxation. 

The same principle would apply to State and other banks, 
and, whilst there may be no State laws requiring the main- 
tenance of a surplus on the part of State banks, yet such 
banks are taxable upon the amount of their capital together 
with such additional surplus or funds belonging to them as 
may be set apart, either by law or by the action of the bank 
authorities, and used in carrying on the general business of 
the bank. 

The undivided profits of a bank are not surplus and can 
not be estimated under the law in question as a part of the 
bank surplus. Mr. Justice Swain, in delivering the opinion 
of the Supreme Court in Rubber Company v. Goodyear (9 
Wall., 788), says: 

** Profit is the gain made upon any business or investment 
when both the receipts and payments are taken into account.” 

This is the generally accepted definition of the term 
** profits.” 
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So then, if profits are to be made the basis of taxation, it 
might be necessary to settle the affairs of a bank before the 
amount subject to taxation could be ascertained. The sol- 
vency of its loans, the shrinkage of securities, depreciation 
in values, and all other losses would have to be taken into 
account before the estimate as to profits could be made. 

The undivided profits of a bank signify the amount of 
money on hand out of which dividends may be declared, and 
such profits may be in the bank to-day, and, by action of the 
directors, distributed among the stockholders to-morrow, 
and thus cease to be within the control of the bank at all. 
It certainly could not have been the purpose of Congrsss to 
levy an annual tax upon funds of this character. 

And then, so far as the taxation under the war-revenue 
act is concerned, it is not important whether a bank has any 
profits or not. It is, as before stated, the capital of the 
bank and other funds belonging to it, which by law or the 
action of the bank authorities assume the character of capi- 
tal and which the bank uses in carrying on its business, 
that the law has in view as a subject of taxation. 

1 think I have sufficiently answered the first three ques- 
tions. 

In the fourth question it is desired that I construe that 
part of the act which says: 

‘**The amount of such annual tax shall in all cases be com- 
puted on the basis of the capital and surplus for the preced- 
ing fiscal year.” 

I think that I am safe in assuming that the term “fiscal 
year” used in this act was intended to refer to the fiscal 
year which is established by the laws of the United States 
(§237 Rev. Stat.), which is as follows: 

‘The fiscal year of the Treasury of the United States in 
all matters of accounts, receipts, expenditures, estimates, 
and appropriations, * * * shall commence on the first 

day of July of each year; * * * ” 
and further, section 3146, Revised Statutes, under Title 
XXXV, Internal Revenue, provides: 

“In adjusting the accounts of collectors, accruing after 
June thirtieth, eighteen hundred and sixty-four, and in the 
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payment of their compensation for services, the fiscal year 
of the Treasury shall be observed.” 

I would advise, therefore, that the tax should be com- 
puted on the basis of the capital and surplus for the fiscal 
year preceding the time at which the assessment is made— 
that is, the assessment should be on the capital and surplus 
in use by the bank for the year ending the 30th of June 
next before the tax is assessed. This method would secure 
more uniformity and would apply the fiscal year provided 
by the laws of the United States to all banking establish- 
ments which are subject to taxation under this law. 

As to the amount upon which a bank should be assessed 
for taxation during the year, in some instances this might 
vary. There might be a reduction or an increase of capital 
or surplus, or both, during the fiscal year, which is to fur- 
nish the basis for estimating the tax. That is, a bank witha 
capital of $100,000 might decrease its capital to $50,000, or 
increase it to $200,000, during the year, and changes of like 
nature might occur as to the surplus. In such cases, of 
course, some fair ascertainment of the average capital and 
surplus employed during the year will have to be made in 
order to arrive at the amount liable to assessment. 

Very respectfully, 
JAS. E. BOYD, 

Approved. Assistant Attorney-General. 

JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 
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A Chinese proprietor of a restaurant was duly classified asa merchant and 
obtained the necessary certificate entitling him to reenter the United 
States. At the time of his return to this country such persons were 
deemed laborers and he was refused admission. Held, That as he 
had been regularly classified as a merchant the Department should 
not, in fairness, refuse to recognize him as such and he should be 
admitted. 

The authority vested in the Secretary of the Treasury by the act of 
August 18, 1894, to determine finally and conclusively whether or not 
a Chinese person shall be admitted to this country, may be exercised 
in such manner as will keep faith and do no injustice to a Chinese 
who seeks to return. 
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DEPARTMENT OF JUSTICE, 
February 8; 1899. 

Sr: In your communication of the 14th ultimo, you state 
that,on May 27, 1893, your Department held, in a letter to 
the collector of customs at Burlington, Vt., that Chinese per- 
sons who are proprietors of restaurants in this country are 
not laborers within the meaning of the Act of May 5, 1892 
(27 Stat., 25), and that Chinese proprietors of restaurants 
who departed from the United States were therefore allowed 
to reenter it. This ruling was based upon Mr. Attorney- 
General Olney’s opinion of May 26, 1893 (20 Opin., 602), 
and was promulgated by your Department in the published 
synopsis of its rulings and decisions arising under the laws 
relating to the Chinese (p. 10, par. 33). 

You state further that the attention of your Department 
having been subsequently called to the case of Jn ve Ah Yow 
(59 Fed. Rep., 561), decided January 16,1894, and United 
States v. Chung Ki Foon (83 Fed. Rep., 143), decided Octo- 
ber 27, 1897, in which it was held that the words ‘‘ Chinese 
laborers,” in the Chinese exclusion acts, include Chinese 
engaged in the business of keeping restaurants. On Novein- 
ber 15, 1898, you changed your former ruling and held, and 
now hold, that, in view of the decisions cited, Chinese pro- 
prietors of restaurants are to be deemed Chinexe laborers 
and are not entitled to return to the United States under the 
provisions of law applicable to Chinese merchants. 

The seventh section of the act of May 5, 1892, empowers 
the Secretary of the Treasury to make such rules and regu- 
lations as may be necessary for the efficient execution of 
the act. 

It appears from the paper accompanying your communi- 
cation that, during the time when the ruling of your 
Department was that a keeper of a restaurant is not a 
laborer but a merchant, entitled to depart from and to reen- 
ter this country, one Young Tui, a proprietor of a Chinese 
restaurant in New York, was duly registered at the office of 
the collector of internal revenue, and a certificate of resi- 
dence issued to him, in which he was described as being a 
‘‘nerson other than a laborer,” and his occupation as a 
merchant. This registration and classification was made 


326 CHINESE. 


under authority of section 6 of the act of May 5, 1892, as 
amended by the act of November 3, 1893 (28 Stats., 7), 
which, after providing for the registration of Chinese labor- 
ers, contains this provision : 

‘* That any Chinese person, other than a Chinese laborer, 
having a right to be and remain in the United States, desir- 
ing such certificate as evidence of such right, may apply 
for and receive the same without charge.” 

Acting upon the faith of this classification, regularly 
made by your Department under the law as then under- 
stood, and his right as a duly registered merchant to depart 
from and reenter the United States Young Tai left the 
United States for a visit to China. Returning to the 
United States, he is confronted with a change in the ruling 
of your Department, which, if applied to him, prohibits his 
admission. 

The question you submit is whether you have authority 
to permit his admission under the circumstances. 

Under the treaty of 1894 between this country and China, 
a Chinese laborer, who has a lawful wife, child or parent in 
the United States, or property here of the value of $1,000, 
by registering as a laborer within a specified time and com- 
plying with certain conditions, may leave the country and 
return to it again. It is claimed that Young Tai could 
have complied with the law relating to laborers, and would 
have done so had the Department not held him to be a 
merchant. 

The sundry civil appropriation act of August 18, 1894 
(28 Stats., 390), contains the following provision: 

‘In every case where an alien is excluded from admission 
into the United States under any law or treaty now existing 
or hereafter made, the decision of the appropriate immi- 
gration or customs officer, if adverse to the admission of 
such alien, shall be final unless reversed on appeal to the 
Secretary of the Treasury.” 

Iam of opinion that the authority thus vested in the 
Secretary of the Treasury to determine finally and conclu- 
sively whether or not a Chinese person shall be admitted 
into this country may be exercised in this and similar cases 
so as to keep faith and do no injustice. 
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Having regularly classified Young Tai as a merchant 
before he left this country with the view of returning, your 
Department can not in fairness refuse to recognize him as 
such when he returns and asks for admission upon the 
strength of your own certificate, duly issued to him as evi- 
dence of his right, under the statute, ‘‘to be and remain in 
the United States,” and therefore to return to the United 
States. 

For these reasons your question is answered in the 
affirmative. 

Very respectfully, 
JOHN K. RICHARDS, 
Solrcitor- General. 

Approved. 

JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 





PRIZE. 


Certain tobacco belonging to the Portuguese vice-consul at Gibara, Cuba, 
was seized by the United States and condemned as prize, together 
with the Spanish vessel of which it formed the cargo. It was asserted 
that a claim for the tobacco was not directly and formally presented 
owing to certain correspondence between the Departments of State 
and Justice and the Portuguese minister. Held, that the precedents 
would have led to the condemnation of tobacco so owned, so shipped, 
so originating, and that ita condemnation was not illegal and tortious, 
and that the demand of this merchant, whose status was not affected 
by his consular character, is without substantial merit. 

Prize courts are, in a sense, governed by the law of nations relating to war. 


DEPARTMENT OF JUSTICE, 
February 10, 1899. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 20th ultimo concerning certain to bacco belong- 
ing to Senhor da Silva Leal, Portuguese vice-consul at Gibara, 
Cuba, condemned as prize, together with the Spanish vessel 
Domingo Aurelio, of which it formed the cargo. 

You inclose a copy of a communication from the minister 
of Portugal setting forth or intimating that a claim for the 
tobacco was not directly and formally presented by Senhor 
Leal in consequence of certain correspondence exchanged 
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between your Department. this Department, and the minis- 
ter. It seems the minister was informed that **the United 
States attorney for the southern district of Florida had been 
directed to report the facts to the Department of Justice 
and to take such steps as might be proper for the return of 
the property to the claimant in view of the declarations 
made by the President of the United States.” This is 
quoted from my letter to you and was by you communicated 
to the minister on October 4 last, prior to final action upon 
the prize, which was in December. 

You subsequently wrote the minister— 

‘*That Mr. Leal’s claim was presented by an attorney at 
Key West on December 9 last, but on account of the fact 
that it was wholly informal and did not comply with the 
rules of practice, it was not considered; and that, as shown 
by the letter of his attorney, Mr. Leal knew of the seizure 
of said vessel long before the final decree of distribution was 
made, and yet no steps were ever taken by him to get his 
claim presented to the court. A final decree of distribution 
was made on December 14, and the money has been depos- 
ited in the Treasury of the United States.” 

The minister says: 

‘*Mr. Silva Leal, who, residing in Gibara, Cuba, sould 
not be expected to be familiar with the technicalities of 
American law, applied to me as soon as communications 
were reestablished between the United States and Cuba, and 
I presented his claim to the Department of State in my note 
of last September the 26th, which,as I was informed by your 
excellency’s note of October 4 was communicated to the 
Attorney-General. 
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‘‘Of course, if, after the claim was presented by His 
Majesty’s legation on September 26, any suggestion had 
been made to me about the private presentation of the 
claim by an attorney to the court, I should have communi- 
cated in time with the claimant for him to comply with all 
the legal formalities.” 

You ask whether there is an equitable claim against this 
Governinent for an indemnity for the condemnation and 
sale of the tobacco. 
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Prize courts are, in a sense, courts governed by the law 
of nations relating to war. They exist in all countries, and 
in all must have some, if not the same, rules concerning the 
manner of presenting claims. It is not contended that any 
improper restrictions upon such presentation exist in our 
courts, and it would be going far to say that ignorance of 
them could be allowed to excuse compliance. 

This would not, perhaps, relieve our Government of an 
equitable liability if this Department or yours, by its chief 
officers, formally represented to the minister that under 
our practice the claim could be and would be attended to 
by the attorney for the United States without anything to 
be done by the claimant, and the claimant, relying upon 
that assurance, lost his property in consequence. 

But not only is it questionable that such was the fair 
import of the communication to the minister, but I have 
procured information which leads me to believe that the 
loss to the claimant was not so caused, but would have 
resulted with no matter what formality the claim bad been 
presented. In other words, his property was liable to con- 
demnation as prize under the law, and I do not find any- 
thing in the President’s proclamations to exempt it. 

From the depositions in preparatorio, evidently referring 
to Sefihor Silva Leal, who signs his name, in a letter now 
before me, ‘* Manuel da Silva,” I quote: 

‘**T was born in the province of Lucca, Spain. For the 
last seven years I have lived in Gibara, Cuba. I am a 
Spanish subject. We were captured in front of Sagua on 
the 17th of July at 11 a.m. Ido not know why we were 
captured. We were brought to the portof Key West. She 
was a Spanish boat but had no flag. The name of the cap- 
tain of the ship is Francisco Garcia. I have know him for 
three years. A gentleman from Barracoa gave him posses- 
sion of the vessel. Ido not knowhis name. He took pos- 
session of the vessel at Barracoa. I do not know the name 
‘of the person who gave him possession. The captain lived 
at Sagua. He is a Spanish subject. We sailed from Gibara 
to Sagua, but were captured before we got there. We left 
Sagua about 4 a. m., on the 17th of July. We had 24 bales 
of tobacco on board at the time the vessel was captured. It 
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was put on board two or three days before leaving port. 
The cargo consisted of 24 bales of tobacco and 2 boxes of 
merchandise. I do not know the names of the owners 
(meaning the vessel’s). They are Spaniards and are from 
Barracoa. They areSpanish subjects. Thecargo was loaded 
at one port, Bocca de Sagua. The owner of the tobacco 
was Manuel Vasilva. The same person owns the whole 
cargo. He is a Portuguese. He lived and carried on 
business at Gibara. He has lived there for forty years. 
He resided before at Barcelona, Madrid, and New York. 
The goods were consigned to Manuel Vasilva. I am clerk 
for the shippers. I bought the tobacco from Guillermo, 
Hildage & Co. I paid for it. I have no receipt. I do 
not remember now what I paid for it. I have lost the 
receipt. The goods were to be delivered at Gibara for the 
account, risk, or benefitof Manuel Vasilva. I had no interest 
in the goods. The consignee was the owner of the goods. I 
know he had an interest in the goods because he ordered me 
to buy, and that is enough for them to take an interest in it. 
If the cargo was restored it would belong to the owner and 
nobody else. The only contract was to pay $1 freight for 
each bale. This contract was made between the captain of 
the ship and Manuel Vasilva. It was made at Gibara the 
day before we left. The only papers on board of the ship 
at the time of the capture were the bills of lading of the 
tobacco and the roll of the vessel. There were no papers 
torn, burned, thrown overboard, destroyed, concealed, or 
attempted to be concealed. When I was captured the papers 
were taken off the ship, and there was a heavy sea, and on 
account of that some of them got wet and destroyed. This 
is the only way they were destroyed. I had the papers ina 
kind of a blouse and they got wet and spoiled and I threw 
them overboard. Some of the marines of the prize crew 
were present when I threw them overboard. The cargo was 
taken on board from the wharf at Bocca de Sagua on the 
15th of July. There were no passengers on board but my- 
self. I ama clerk of Manuel Vasilva and am a Spaniard. I 
am a seller and buyer for the house of Manuel Vasilva. I 
got on board at Gibara on the 5th of July. 1 went to Sagua 
to purchase tobacco. 
* * 
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‘““My name is Francisco Garcia. Iwas born inthe Balearic 
Islands. I have lived for the last thirty years in Cuba. 
That is my present home—at Sagua de Namo. I amaSpan- 
ish subject. I was present at the seizing and taking of 
the ship. We had the usual coasting papers. It was a 
coasting vessel. We were seized about 3 miles from Sagua 
de Namo, on the 17th of July. We were seized on account 
of the war with Spain and were sailing under the Spanish 
flag. We were taken to the port of Banes and from there 
to Key West. I was the master of the vessel. I have the 
vessel chartered and have had it since before the war. I 
took possession at Baracoa, Cuba. It was delivered to me 
by Engnago Ortiz. He lives at Baracoa. We were carry- 
ing tobacco and a box of merchandise, and another box, 
which was opened here, consisting of butter. This was the 
cargo that we had on board at the time we were seized. It 
was put on board two days before leaving port. We had 
44 bales of tobacco on board. The prize master broke open 
the box of merchandise and butter, but nothing was taken 
out of either box. The owner (of the vessel) was Engnago 
Ortiz. I know he is the owner, because he has always rep- 
resented the ship. I don’t know whether he is a Spaniard 
or Cuban. I think he is a Spaniard by birth. He lives at 
Baracoa. The cargo was put on board at two places—at 
El Canal and at Sagua de Namo. Twenty-three bales were 
put on board at El Canal and the balance at Sagua. The 
cargo was consigned to Manuel Vasilva, Portuguese consul 
at Gibara. He is from Portugal. He has lived at Gibara 
many years. I do not know where he lived previously. 
The goods were to be delivered at Gibara.” 

As I am convinced that the precedents would have led to 
the condemnation of tobacco so owned, so shipped, so origi- 
nating, and that its condemnation was not illegal and tor- 
tious, I am of opinion that the demand of this merchant of 
Gibara, whose status was not affected by his consular char- 
acter, is without substantial merit. 

Respectfully, 
JOHN. W. GRIGGS. 

The SECRETARY OF STATE. 
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NAVIGABLE WATERS. . 


The War Department having given its consent and approval to the 
dredging of a canal which is wholly within the State of Texas, there 
is no reason why such permission should be withdrawn. 

Clause 2 of the proviso to section 7 of the act of July 13, 1892, does not 
limit the authority of the Secretary of War to grant permission for the 
construction of a work of this character to navigable waters which lie 
wholly within the limits of one State. 

The Secretary of War would not be prohibited from approving the plan 
and location of a bridge across boundary waters if acts of authoriza- 
tion were passed by the legislatures of the States interested. 

The words ‘‘or other works’’ in this act are not to be interpreted ac- 
cording to their natural and usual sense, but are restricted to things of 
the same kind as those just enumerated. 

Under the power conferred upon Congress by the Constitution to regu- 
late commerce, the United States has the right to control all structures 
and works which interfere in any manner with the navigable capacity 
of the navigable waters of the United States which, either by them- 
selves or in connection with other waters, form channels for inter- 
state commerce. 

Canals being artificial waterways or means of commercial transporta- 
tion, as well as natural lakes and rivers, the same principles may be 
applied to them that are applied to bridges, turnpikes, streets, and 
railroads. 


DEPARTMENT OF JUSTICE, 
February 10, 1899. 

Sir: I have the honor to acknowledge receipt of your 
communication of January 23, 1899, requesting my opinion 
upon a question which has arisen in your Department respect- 
ing the construction of a ship canal by the Port Arthur 
Channel and Dock Company between Sabine Lake and a 
point near the head of the bayou at the terminus of the 
Kansas City, Pittsburg and Gulf Railroad, in the State of 
Texas. 

The facts stated in your letter are that, without any 
authority or consent from the Secretary of War, the Port 
Arthur Company originally attempted to dredge a channel 
through Sabine Lake, but was stopped and further work 
forbidden by the War Department; that subsequently per- 
mission was given by that Department to the company to 
dredge a channel between Sabine Lake and the terminus of 
the above-mentioned railroad, provided it was constructed 
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outside the limits of the lake. Subsequently further objec- 
tion was made, on behalf of another corporation, that the 
Secretary of War had no legal right to grant permission for 
the dredging of such a channel under any conditions, because, 
as a matter of fact, Sabine Lake and Sabine Pass (being the 
body of water connecting Sabine Lake with the Gulf of 
Mexico) constitute the boundary line between the States of 
Texas and Louisiana. This objection was not made nor sug- 
gested at the time the original permission to the Port Arthur 
Company was granted. 

The question submitted for my decision is, whether the 
fact that Sabine Lake and Sabine Pass constitute the bound- 
ary line between two States deprives the Secretary of War 
of jurisdiction and authority to grant permission for the 
construction of a public work which will affect the capacity 
of the port, roadstead, haven, harbor, or the channel of the 
navigable waters of Sabine Lake and Sabine Pass, and 
whether, on that account, orders should be given for the 
stoppage of the work now being prosecuted by the Port 
Arthur Company. 

Under date of April 24, 1897, you requested the opinion 
of the Attorney-General as to whether the Secretary of War 
had authority to permit the construction of this canal, and 
by an opinion dated May 11, 1897, you were advised by the 
Solicitor-General that, without assuming to decide whether 
or not a canal is one of the works provided for in section 7 
of the act of July 13, 1892 (27 Stats., 88), he was of the 
opinion that if it is such a work the Secretary of War has 
authority, under that section, to authorize and permit its 
construction. The question now submitted arises under the 
last clause of the proviso of the aforesaid section. It has 
been the subject of consideration by the Attorney-General 
in several instances. This section originally formed a part 
of the river and harbor act of 1890. (26 Stats., 454) 20 Op., 
101; Id., 479; Id., 488; 21 Op., 41; Id., 531; Opinion of 
March 21, 1898. _ 

The section consists of three distinct affirmative clauses, 
followed by a proviso in the nature of a limitation, which 
embraces two separate clauses. For convenience of consid- 
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eration and analysis, the section may be quoted in the fol- 
lowing form: 

‘*(a) That it shall not be lawful to build any wharf, pier, 
dolphin, boom, dam, weir, breakwater, bulkhead, jetty, or 
structure of any kind outside established harbor lines, or in 
any navigable waters of the United States where no harbor 
lines are or may be established, without the permission of 
the Secretary of War, in any port, roadstead, haven, harbor, 
navigable river, or other waters of the United States, in 
such manner as shall obstruct or impair navigation, com- 
merce, or anchorage of said waters; 

‘“(>) And it shall not be lawful hereafter to commence the 
construction of any bridge, bridge draw, bridge piers and 
abutments, causeway, or other works over or in any port, 
road, roadstead, haven, harbor, navigable river, or navigable 
waters of the United States, under any act of the legislative 
assembly of any State, until the location and plan of such 
bridge or other works have been submitted to and approved 
by the Secretary of War; 

‘“(¢) Or to excavate or fill, or in any manner to alter or 
modify the course, location, condition, or capacity of any 
port, roadstead, haven, harbor, harbor of refuge or inclosure, 
within the limits of any breakwater or of the channel of . 
any navigable water of the United States, unless approved 
and authorized by the Secretary of War: 

‘* Provided, (1) That this section shall not apply to any 
bridge, bridge draw, bridge piers and abutments the con- 
struction of which has been heretofore duly authorized by 
law; 

‘*(2) Or be so construed as to authorize the construction 
of any bridge, drawbridge, bridge piers and abutments, or 
other works, under an act of the legislature of any State, 
over or in any stream, port, roadstead, haven, or harbor, or 
other navigable water not wholly within the limits of such 
State.” 

Certain parties interested in the navigation of Sabine 
Lake and Sabine Pass now object to the further prosecution 
of the construction of this channel by the Port Arthur Com- 
pany upon the ground that it affects waters which are not 
wholly within the limits of one State, and contend that 
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clause 2 of the proviso limits the authority of the Secretary 
of War to grant permission for the construction of a work 
of this character to navigable waters which lie wholly within 
the limits of one State. 

I think an analysis of the section, and especially of the 
proviso, fails to sustain this objection. 

A consideration of the reasons which prompted Congress 
to enact the legislation now under discussion will tend to 
elucidate the meaning of the act, and the particular applica- 
tion of the various clauses in the proviso. 

Under the power conferred upon Congress by the Con- 
stitution to regulate commerce, the United States possesses, 
provided Congress sees fit to exercise it, the right to control 
all structures and works which interfere in any manner 
with the navigable capacity of navigable waters of the 
United States, which, either by themselves or in connection 
with other waters, form channels for interstate commerce. 
In the absence, however, of legislation by Congress forbid- 
ding the States to authorize works of that nature, the States 
have very frequently, by legislative acts, granted rights to 
corporations and others to bridge navigable streams, to 
erect dams, booms, wharves, piers, and other works, which 
practically interfered with or abridged the navigability of 
streams over which Congress had the right to exercise juris- 
diction. In the absence of Congressional legislation the 
Federal power, in the language of the courts, is dormant, 
but capable of assertion by Congress at any time; and 
when so asserted the power of Congress is supreme, and its 
laws, if in conflict with State laws upon the same subject, are 
paramount. (Welson v. Blackbird Creek Marsh Company, 
2 Peters, 245.) 

The authority of Congress and of the several States in 
their respective spheres with relation to this subject is well 
summarized in the opinion of the United States Supreme 
Court in the case of Gilman v. Philadelphia (3 Wall., 713). 

‘**The power to regulate commerce comprehends the con- 
trol for that purpose, and to the extent necessary, of all the 
navigable waters of the United States which are accessible 
from a State other than those on which they lie; and in- 
cludes, necessarily, the power to keep them open and free 
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from any obstruction to their navigation, interposed by the 
States or otherwise. And it is for Congress to determine 
when its full power shall be brought into activity, and as to 
the regulations and sanctions which shall be provided. 

‘This power, however, covering as it does a wide field, and 
embracing a great variety of subjects, some of the subjects 
will call for uniform rules and national legislation, while 
others can be best regulated by rules and provisions sug- 
gested by the varying circumstances of differing places, and 
limited in their operation to such places respectively. And 
to the extent required by these last cases, the power to regu- 
late commerce may be exercised by the States. 

‘*To explain. Bridges, turnpikes, streets, and railroads 
are means of commercial transportation as well as navigable 
waters, and the commerce which passes over a bridge may 
be much greater than that which will ever be transported on 
the water which it obstructs. Accordingly, in a question 
whether a bridge may be erected over one of its own tidal 
and navigable streams, it is for the municipal power to weigh 
and balance against each other the considerations which be- 
long to the subject—the obstruction of navigation on the one 
hand, and the advantage to commerce on the other—and to de- 
cide which shall be preferred, and how far one shall] be made 
subservient to the other. And if such erection be author- 
ized in good faith, not covertly and for an unconstitutional 
purpose, the Federal courts are not bound to enjoin it. 

‘* However, Congress may interpose whenever it shall be 
deemed necessary, by either general or special laws. It 
may regulate all bridges over navigable waters, remove of- 
fending bridges, and punish those who shall thereafter erect 
them. Within the sphere of their authority, both the legis- 
lative and judicial power are supreme.” 

Canals being artificial waterways, are likewise means of 
commercial transportation, as well as natural lakes and rivers, 
and the same principles may be applied to them that are 
applied to bridges, turnpikes, streets, and railroads. The 
construction of such artificial waterways has frequently been 
authorized by State legislation. In this instance, the Port 
Arthur Channel and Dock Company is a corporation of the 
State of Texas, organized under a general act of that State, 
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and authorized ‘‘ to construct, own and operate its channels 
so far into the waters of the Gulf of Mexico as may be neces- 
sary to obtain an adequate depth of water at its gulf entrance 
to facilitate the ingress and egress of such vessels as may 
navigate the same, in so far as this State (Texas) may have 
the power to grant such right, which shall be in subordina- 
tion to that of the Government of the United States in so 
far as that Government has the constitutional power to con- 
trol the same.” 

Congress has frequently, by special acts, given its assent to 
the construction of bridges over navigable streams. In the 
case of Willecmette Iron Bridge Co.v. Hatch (125 U. S., 1), 
Mr. Justice Bradley gives the following explanation of this 
practice. He says: 

‘* Until Congress acts, the States have the plenary power 
to authorize the erection of bridges over navigable waters 
of the State, but when Congress chooses to act, it is not: 
concluded by anything that the States, or that individuals 
by its authority or acquiescence, have done, from assuming 
entire control of the matter, and abating any erections that 
may have been made, and preventing any others from being 
made, except in conformity with such regulations as it may 
impose. It is for this reason, namely, the ultimate (though 
yet unexerted) power of Congress over the whole subject- 
matter, that the consent of Congress is so frequently asked 
to the erection of bridges over navigable streams. It might 
itself give original authority for the erection of such bridges 
when called for by the demands of interstate commerce by 
land, but, in many, perhaps the majority of cases, its assent 
only is asked, and the primary authority is sought at the 
hands of the State.” 

It appears to me that the second paragraph of the section 
and both paragraphs of the proviso had in view this con- 
dition of the law and this practice with reference to the 
subject of bridges and similar structures over navigable 
waters. It was not, in my judgment, intended by this act 
that plenary power should be conferred upon the Secretary 
of War to authorize the construction of bridges and similar 
works over navigable waters of the United States, but to sub- 
stitute a new method by which the assent of the United States 
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should be required in all future cases, but without the neces- 
sity of a special act of Congress in each case. It will be 
observed that the particular classs of structures enumerated 
in the second clause of the section and in both the clauses of 
the proviso are substantially the same, namely, bridges, 
bridge draws, bridge piers and abutments. The second 
clause of the section and the second clause of the proviso 
have the additional phrase ‘‘or other works.” But under a 
well settled practice of statutory interpretation, these words 
are not to be used according to their natural and usual sense, 
hut are restricted to things of the same kind as those just 
enumerated, (Sutherland on Statutory Construction, 279.) 

If, for the purpose of abbreviation, therefore, we substi- 
tute the word *‘ bridge” for the different kind of structures 
designated in these clauses, the second subdivision of the 
section will, in effect, provide that hereafter it shall be 
unlawful to commence the construction of any bridge over 
navigable waters of the United States, under the authority 
of an act of the legislature of a State, until the location and 
plans of the bridges have been submitted to and approved by 
the Secretary of War. This subdivision would cover all 
instances where bridges had been authorized by State legis- 
lation enacted prior to the passage of this act, as well as 
bridges authorized by subsequent legislation, the prohibi- 
tion being that the construction shall not’ be commenced 
until the Secretary shall have approved the plan and loca- 
tion of the bridge. 

It was no doubt within the contemplation of Congress, 
however, that many bridges might have been authorized by 
previous legislation, duly and properly passed, and which 
it might be unjust to interfere with, even though the work 
of construction had not begun. To modify such seeming 
injustice, the first paragraph of the proviso was inserted, to 
the effect that the section should not apply to any bridge 
the construction of which had been theretofore duly author- 
(zc by law. Whether the words ‘* duly authorized by law ” 
are to be construed to mean bridges authorized by State 
legislation, without Congressional assent, or bridges fully 
wuthorized by State legislation and Federal approval, is a 
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question which it is not necessary to decide at present. 
Divergent views are held by learned counsel on this point. 

It may have been anticipated by Congress that a conten- 
tion might arise on this point, and, therefore, to guard 
against any interpretation of the act which would extend 
the legislation of one State so as to permit the construction 
of a bridge across a stream not wholly within the limits of 
such State, an interpretation or contention which might 
possibly be made if the section were permitted to stand 
without further proviso, the second clause of the proviso 
was inserted as a precautionary measure. This was nota 
limitation upon the authority of the Secretary of War, but 
a limitation upon the interpretation of the act. The pro- 
viso does not say that this section shall not be so construed 
as to authorize the Secretary of War to authorize the con- 
struction of any bridge, but it reads, ‘‘ this section shall not 
be so construed as to authorize the construction of any 
bridge,” etc. The obvious purpose was to prevent the con- 
struction of bridges over such waters as were boundary 
waters, upon the mere authority of one of the riparian 
States. If the proper acts of authorization were passed 
by the legislatures of both States, I do not think the Secre- 
tary of War would be prohibited from approving the plan 
and location of a bridge across boundary waters. 

But the canal or channel now being constructed by the 
Port Arthur Company is not in any sense such a work or 
structure as is contemplated in this proviso. If it is a 
work over which the Secretary of War, by virtue of this 
section, has any jurisdiction, it is one that comes under the 
third subdivision of the section—an excavation which 
affects the condition or capacity of the channel of Sabine 
Lake and Sabine Pass. But in this paragraph there is no 
reference whatever to any State authority, and, of course, 
there can be no limitation except such as is expressed in 
the act itself. The War Department having, under the 
previous opinion of Solicitor-General Conrad, given its 
assent and approval to the dredging of this canal, which is 
wholly within the territory of the State of Texas, I see no 
reason why that permission should now be withdrawn. If 
the particular work which the Port Arthur Company is 
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prosecuting is one not covered by this section, then the 
approval and authority of the Secretary of War were not 
necessary. If it was such a work as required his authority 
and approval, then it was properly given, and the company 
having prosecuted its work in good faith under that author- 
ity and expended large sums of money, it ought not now 
to have the authority revoked. 
Very respectfully, 
JOHN W. GRIGGS. 
The SEcRETARY OF War. 


CHINESE—APPEAIS. 


An appeal by a Chinese person, taken under section 13 of the act of 
September 13, 1888, to a judge of a district court, from the judgment 
of the commissioner, does not vacate, but merely suspends the judg- 
ment of the commissioner and proceedings thereunder until the 
appeal is dismissed. 

In case of an appeal to a higher tribunal for review, the original] judg- 
ment stands in suspense until the appellate court, by a judgment of its 
own, shall supersede it. 


DEPARTMENT OF JUSTICE, 
February 11, 1899. 

Str: I have the honor to acknowledge the receipt of your 
letter asking my opinion upon the ‘‘ question, left undeter- 
mined by the Comptroller” in passing upon an account of a 
collector of customs, involving the maintenance of a China- 
man ordered by a United States commissioner to be de- 
ported, viz, whether the appeal of the Chinaman to the 
district court in such cases has the effect of vacating the 
order or simply suspends it. 

The statute under which this question arises is a part of 
section 13 of the act to prohibit the coming of Chinese 
laborers to the United States, approved September 13, 1888 
(25 Stats., 479): 

‘‘Any Chinese person, or person of Chinese descent, 
found unlawfully in the United States or its Territories may 
be arrested upon a warrant issued upon a complaint, under 
oath, filed by any party on behalf of the United States, by 
any justice, judge, or commissioner of any United States 
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court, returnable before any justice, judge, or commissioner 
of a United States court, or before any United States court, 
and when convicted, upon a hearing, and found and adjudged 
to be one not lawfully entitled to be or remain in the United 
States, such person shall be removed from the United States 
to the country whence he came. But any such Chinese per- 
son convicted before a commissioner of a United States court 
may, within ten days from such conviction, appeal to the 
judge of the district court for the district. A certified 
copy of the judgment shall be the process upon which said 
removal shall be made, and it may be executed by the mar- 
shal of the district or any officer having authority of a 
marshal under the provisions of this section.” 

I think the most proper and sensible view is that an appeal 
by a Chinese person taken under this provision of law to a 
judge of a district court from the judgment of a commis- 
sioner does not vacate, but merely suspends, the judgment 
of the commissioner and proceedings thereunder until the 
appeal is dismissed, in which case the judgment of the com- 
missioner will be revived, or until the district judge, having 
heard the case de novo, gives a new judgment. In the latter 
case the judgment of the court would supersede the judg- 
ment of the commissioner. 

I am aware that in some State jurisdictions it is held that 
an appeal from the judgment of an inferior court, where 
the statute authorizes a trial de novo by the appellate court, 
vacates the original judgment. Such view, however, is 
artificial and in practice is illogical, and in most States 
where it is upheld depends either upon the special provi- 
sions of the local statutes or upon a long-standing course of 
judicial practice. The ordinary conception of the force and 
effect of an appeal in judicial proceedings is that the matter 
is taken to a higher tribunal for review, the original judg- 
ment standing in suspense until the appellate court, by a 
judgment of its own, shall supersede it. (2 Daniell’s Chan- 
cery Pleadings and Practice, 1467; Zwm v. Price, 1 Harr 
(N. J.), 195.) It seems to be entirely logical, and I perceive 
no inconvenience that can follow from the adoption of such 
a construction in this instance. 

You are therefore advised that the effect of an appeal 
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in such a case as you have stated is to suspend, and not to 
vacate, the judgment of the commissioner. 


Very respectfull 
Bp epee JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


OPINIONS. 


The Attorney-General will not exercise appellate jurisdiction over a 
decision of one of the Executive Departments upon mixed questions 
of law and fact. 

In a request for an opinion the facts must be definitely formulated and 
clearly stated by the person asking the opinion. The Attorney-Gen- 
eral can not be required to extract a finding of facts from correspond- 
ence or reports. 

DEPARTMENT OF JUSTICE, 
February 14, 1899. 

Sir: By a letter addressed to me on the 7th of January, 
1899, relative to the application of George W. Harbaugh 
for removal, under the act of Congress of March 2, 1889, 
of three charges of desertion standing against him on the 
rolls, you requested my opinion and advice with reference to 
the case, to which I replied on January 10, 1899, that I was 
unable to gather from the papers submitted to me what 
facts are to be taken by me as established and what ques- 
tions of law you find difficulty in resolving. I am now in 
receipt of your letter of January 16, wherein you say that 
the report of the Acting Judge-Advocate-General of the 
Army of March 17, 1891, is relied upon by your Depart- 
ment as setting forth the essential facts in the case, and 
that the questions of law discussed in that opinion are those 
which it is desired to have resolved. In other words, it is 
desired to know whether the conclusions of law reached by 
the Acting Judge-Advocate-General are correct, and justi- 
fied by the facts upon which he based them. 

An examination of the report of the Acting Judge- 
Advocate-General discloses numerous facts taken by him to 
be true, and certain inferences drawn from the records and 
proofs in the case, and a conclusion, which is in the nature 
of a mixed conclusion of law and fact, upon the whole sub- 
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ject. No specific statement of the facts which you consider 
to be established is made to me, nor are any specific ques- 
tions of law stated for my consideration and advice. You 
practically ask me to exercise appellate jurisdiction over a 
decision made in your Department upon mixed questions of 
law and fact. This, by the well-established practice of this 
Department, which practice is based upon the statutes gov- 
erning it, 1am unable todo. When an opinion is requested 
of the Department of Justice on behalf of the head of 
another executive department, the facts must be definitely 
formulated and clearly stated by the person asking the 
opinion. The Attorney-General can not be required to 
extract a finding of facts from correspondence or reports. — 
(20 Opin., 614, 640, 699, 711, 740, 742; 21 Opin., 36, 179, 
202, 220.) 

I regret, therefore, that I can not properly comply with 
your request. 

Very respectfull 
ee JOHN W. GRIGGS. 
The SECRETARY OF Wak. 


NAVIGABLE WATERS—BRIDGES. 


Congress has power to improve the navigation of the Ohio River, and 
for that purpose may actually take such property as is requisite, and 
may cause the abatement and prostration of all structures which, in 
its judgment, interfere with its plan of improvement. 

Structures which are unauthorized by law may be summarily removed 
and without compensation. Those which are authorized by law can 
only be removed upon making just compensation, unless the authori- 
zation by the Federal Government was accompanied with a reserva- 
tion of a right to change, modify, or remove. 

The act of September 19, 1890, is not sufficient to warrant the Secretary 
of War in requiring changes to be made in the bridge of the Balti- 
more and Ohio Railroad Company over the Ohio River at the expense 
of the owner without compensation, as this act applies only to such 
bridges as are constructed under the authority of an act of Congress 
which expressly reserved to Congress the right to require changes or 
modifications in the structure. 

If the company itself voluntarily prostrates its bridge, with the inten- 
tion of constructing another in its place, the Secretary of War has the 
right to prescribe conditions as to height, length of span, ete. 
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DEPARTMENT OF JUSTICE, 
February 14, 1899. 

Str: I have the honor to acknowledge receipt of your com- 
munication of February 2, 1899, requesting my opinion on 
certain questions relative to the bridge of the Baltimore and 
Ohio Railroad Company across the Ohio River at Bellaire, 
Ohio. It will be convenient, for the purpose of stating the 
facts involved and the questions to be answered, to quote 
your letter entire: 

‘*The bridge of the Baltimore and Ohio Railroad Company 
across the Ohio River at Bellaire, Ohio, was built under 
authority of an act of Congress, approved July 14, 1862, 
entitled ‘An act to establish certain post roads’ (12 Stat. 
L., 569), one of the provisions of which is that the span of 
any bridge erected under its authority, covering the main 
channel of the river, shall not be less than 300 feet in length. 
The bridge in question has a channel span of 322 feet in the 
clear, and while complying with the requirements of the said 
act, and probably affording proper and sufficient facilities 
for navigation at the time it was built—nearly thirty years 
ago—is considered by the Engineer Department to be mani- 
festly inadequate for the river commerce of the present day. 
The said act of July 14, 1862, was superseded by act of 
December 17, 1872 (17 Stat. L., 398), and the act amenda- 
tory thereof, approved February 14, 1883 (22 Stat. L., 414), 
which acts require that every bridge thereafter erected across 
the Ohio River shall have achannel-span giving a clear water- 
way between the piers of 500 feet, measured on the low- 
water line. Owing to the enormous growth and develop- 
ment of commerce on said river, the War Department of 
late years has insisted that all bridges built over the river 
shall have spans of much greater length than is specified in 
the law, the length insisted upon ranging from 600 to 800 
feet. 

‘‘This Department is informed that the Baltimore and 
Ohio Railroad Company intends to reconstruct the bridge 
first hereinbefore mentioned, using the old piers or new ones 
in the old places, to support new spans of the same length 
as those of the present bridge, thus perpetuating a bridge 
that is reported by the Engineer Department to be already 
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an unreasonable obstruction to the free navigation of said 
river. 

“Inviting your attention to sections 4 and 5 of the river 
and harbor act of September 19, 1890 (26 Stat. L., 453), and 
section 3 of the river and harbor act of July 13, 1892 (27 
Stat. L., 110), I have the honor to request your opinion on 
the following questions: 

“First. Whether, having in view the authority under 
which said bridge was built, the Secretary of War has power 
under the law to prescribe how the bridge shall be con- 
structed so as to render navigation through or under it 
reasonably free, easy, and unobstructed. 

‘“Second. Whether, in case the company does not intend 
to construct the new bridge, the Secretary of War has power 
to serve notice on the company to make such changes in the 
bridge, specifying the changes, as he shall determine to be 
required to render navigation through or under it reasona- 
bly free, easy, and unobstructive, and take such further ac- 
tion prescribed in section 4 of the said act of September 19, 
1890, as will render the company liable to the penalties pre- 
scribed in section 5 of the same act.” 

The act approved July 14, 1862, entitled ‘‘An act to 
establish certain post roads” (12 Stat., 569), contained gen- 
eral provisions as to bridging the Ohio above the mouth of 
the Big Sandy River. By section 3 of that act it is enacted 
that it shall be lawful for any other railroad company or 
companies whose line or lines of road may now or shall here- 
after be built to the Ohio River above the mouth of the Big 
Sandy River, in accordance with the terms of the charter or 
charters of such company or companies, to build a bridge 
across sald river. 

The act contains specific directions as to how such bridge 
should be built, the height of the span, whether built asa 
drawbridge or with unbroken and continuous spans. The 

bridge in question was constructed in accordance with the 
assent of Congress, as expressed in that act, and in compli- 
ance with the terms and conditions thereof. In this act 
there was no reservation by Congress of the right to alter, 
amend, or repeal the act, or of any power to compel a com- 
Pany constructing a bridge in accordance with the terms 
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thereof to alter or modify the structure as the demands of 
navigation or the judgment of Congress might subsequently 
require. 

The act of December 17, 1872, relating to bridges there- 
after to be constructed, superseded the act of 1862, and did 
contain a reservation of the right to alter or amend, so as 
to prevent or remove all material obstructions to the navi- 
gation of the river by the future construction of bridges, 
without any liability of the Government for damages on 
account of such alteration or amendment, and also contained 
a reservation of the right to direct changes to be made in 
the plan of construction of any bridge constructed under 
that act during the progress of the work, at the cost and 
expense of the owners thereof. 

In the case of Bridge Company v. United States (105 U.S., 
470) it was held by the Supreme Court that such a reservation 
of power to alter or amend, contained in an act authorizing 
the construction of a bridge across the Ohio at Cincinnati, 
was @ condition attached to the grant, and that the company 
by accepting the grant became subject to that limitation and 
reservation, and that Congress, by requiring changes and 
modifications in the bridge which the company was author- 
ized to construct, incurred no liability to make compensation 
to the bridge company. This decision was rested entirely 
upon the fact that the right to require such alterations and 
modifications was expressly reserved in the act. It seems 
quite clear, in view of the principle of that decision and 
upon ordinary principles of justice, that in the absence of 
such a reservation a subsequent requirement by Congress 
that the company should change or modify its plan, whereby 
additional cost and expense are imposed upon it, would be 
essentially a taking of private property for public use witb- 
out just compensation, a thing which under the Constitution 
could not be done. As was said by Mr. Justice Field in his 
dissenting opinion in the case of Bridge Company v. United 
States (supra): 

‘There is a general principle of justice pervading our 
laws and the laws of all free governments which requires 
that whoever unlawfully and wrongfully imposes upon 
another the necessity of an unusual expenditure of money 
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or labor or materials for the protection and preservation of 
his property shall make complete indemnity for the expend- 
iture. The principle applies as fully to the acts of the 
government as to those of individuals.” 

The present bridge at Bellaire is a lawful structure under 
the act of 1862. Unquestionably Congress has power to 
improve the navigation of the Ohio River, and for that pur- 
pose may actually take such property as may be requisite, 
and may cause the abatement and prostration of all struc- 
tures which, in its judgment, interfere with its plan of'im- 
provement. Structures which are unauthorized by law may 
be summarily removed and without compensation. Struc- 
tures which are authorized by law can only be removed 
upon making just compensation to the owner, unless the 
authorization by the Federal Government was accompanied 
with a reservation of a right to change, modify, or remove, 
as is provided in the act of 1872, and as was provided in the 
case of the Newport and Cincinnati Bridge Company (105 
U.S.). 

Section 4 of the river and harbor act of September 19, 
1890 (26 Stats., 453), confers upon the Secretary of War 
authority, whenever he has good reason to believe that any 
bridge now constructed or which may be hereafter con- 
structed over any of the navigable waterways of the United 
States is an unreasonable obstruction to the free navigation 
of such waters, to require the persons owning or control- 
ling such bridge so to alter the same as to render navigation 
through or under it reasonably free, easy, or unobstructed, 
in accordance with such specifications of changes as the 
Secretary shall determine. 

In my judgment, as applied to this particular bridge, this 
authority would not be sufficient to warrant the Secretary 
of War in requiring changes to be made in this bridge at 
the expense of the owner without compensation. The act 
of 1890 must be construed to apply only to such bridges as 
are constructed under the authority of an act of Congress, 
either the act of 1872 or under a special act, which expressly 
reserved to Congress the right to require changes or modi- 
fications in the structure. 

But if the company itself voluntarily prostrates its own 
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bridge and proposes to construct another one in place thereof, 
then the conditions would be changed materially. As was 
said by Chief Justice Waite in Bridge Company v. United 
States (supra): 

‘*Congress, which alone exercises the legislative power of 
the Government, is the constitutional protector of foreign 
and interstate commerce. Its supervision of this subject is 
continuing in its nature, and all grants of special privileges 
affecting so important a branch of governmental power 
ought certainly to be strictly construed. Nothing will be 
presumed to have been surrendered unless it was manifestly 
so intended. Every doubt should be resolved in favor of 
the Government.” 

The act of 1862 authorized the construction of a bridge. 
It continued in operation until superseded by the act of 1872, 
and all things done under it prior to the passage of the act 
of 1872 became and were, if within the terms of the act, 
‘authorized and lawful. The bridge now existing was built 
under that act, and is a lawful structure. But the act does 
not confer authority to build any other or any different 
bridge from the one which the company did build. If it 
constructs a bridge hereafter, even though it may be in the 
same location as the present one, it will not be under the 
authority of the act of 1862, but under the authority of the 
act of 1872 and subsequent legislation, under which the 
Secretary of War has the right to prescribe certain condi- 
tions as to height, length of span, etc., and the company 
would have no right to resort to the authority originally 
granted by the act of 1862. It maintains its present bridge 
under the assent given by that act, but it can not erect and 
maintain another bridge under the authority of that act, 
because it has been superseded and other provisions, con- 
ditions, and terms imposed by Congress in the interests of 
enlarged and improved navigation, which it would be unjust 
and unfair to the public to permit the company to disregard. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF WAR. 
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NAVIGATION LAWS—SHIPPING ARTICLES. 


The scale of provisions prescribed by section 23 of the act of December 
21, 1898, must be printed in the copy of shipping articles for coast- 
wise steamers and posted. 


DEPARTMENT OF JUSTICE, 
February 18, 1899. 

Str: I have received from you the following request fon 
an opinion: 

‘| have the honor to transmit herewith a copy of a letter 
dated the 10th instant from Messrs. C. H. Mallory & Co., 
general agents of the New York and Texas Steamship Com- 
pany, inquiring whether the scale of provisions prescribed 
by section 23 of the act of December 21, 1898, must be 
printed in ‘the copy of the shipping articles for coastwise 
steamers,” and be ‘ posted.’ 

‘The act of February 18, 1895, provides that agreements 
made before United States shipping commissioners by the 
crews of American vessels in the coastwise trade or the trade 
between the United States and the Dominion of Canada or 
Newfoundland or the West Indies or Mexico, as authorized 
by section 2 of an act approved June 19, 1886, shall not 
include the sixth item of section 4511 of the Revised Stat- 
utes, which item provides that a scale of provisions which are 
to be furnished to each seaman shall be inserted in an agree- 
ment to be made with each seaman who shall be carried to 
sea as one of the crew of a vessel ‘bound from a port in the 
United States to any foreign port,’ with certain exceptions. 
The scale so furnished is set forth in section 4612, Revised 
Statutes. The insertion of such scale of provisions in coast- 
ing articles seemed to be prohibited by the act of February 
18, cited above, and United States shipping commissioners 
were advised accordingly. The act of December 21, cited 
above, amends section 4612, Revised Statutes, by substituting 
a scale of provisions for the scale in the section, and provid- 
ing that the substituted scale shall be inserted ‘in every arti- 
cle of agreement.’ 

**The question seemed to be presented whether the act of 
December 21 changes the existing practice by requiring the 
insertion of the statutory scale of provisions in coasting arti- 
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cles, first, where the seamen are shipped before United 
States shipping commissioners, and second, where they are 
shipped otherwise than before United States shipping com- 
missioners; or, in other words, whether the phrase ‘every 
article of agreement’ must be construed as embracing agree- 
ments other than such as are mentioned in section 4511 of 
the Revised Statutes. 

‘*Messrs. Mallory & Co. were advised that the general 
provision in the act of December 21 did not repeal the 
more special provision of the act of February 18, 1895, for- 
bidding the-insertion of the scale in coasting articles; but 
as doubt seems to exist, it is considered proper to submit 
the case to you. 

**T will thank you for your opinion regarding the matter.” 

The principle stated by you in writing to Mallory & Co. 
is an important one; but vessels engaged in the coastwise 
trade constitute a large part of our merchant marine; the 
changeful policy of Congress has more than once applied to 
them the requirement in question; and, from the standpoint 
of those formulating a law which, conforming to its title, 
‘*An act to amend the laws relating to American seamen, for 
the protection of such seamen, and to promote commerce,” 
treats of our seamen generally, I do not think seamen en- 
gaged in the coastwise trade and their articles of agreement 
can be regarded as a special subject not intended to be 
affected by sucha law. In fact, the law deals with such sea- 
men repeatedly, which shows that they and their affairs 


were not beyond its scope. 
Whether to apply to them all or any of the requirements 


of Revised Statutes, 4511, etc., and if so, whether as abso- 
lute requirements or mere voluntary acts seems to have occa- 
sioned Congress, from 1872, when they were enacted, to the 
present, no little trouble. It has been a subject of divers 
laws, with which we may reasonably presume that Congress 
was, in December, 1898, familiar. 

In the light of these general considerations the particular 
act in question should be examined. 

Section 23 does not amend Revised Statutes, 4612, ‘‘so as 
to read as follows,” which might leave it to apply only as it 
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did before, but amends it by changing its scale of provisions 
and then, as a new and distinct proposition, says: ‘*The 
foregoing scale of provisions shall be inserted in every article 
of agreement and shall not be reduced by any contract, except 
as above ”’—except; that is, by substituting other items of 
food mentioned. 

This language is very broad and sweeping and points to 
asweeping or inclusive construction if, as is the case, the 
thing proposed to be included is one which we can reason- 
ably suppose Congress would intend to include. As already 
said, Congress has more than once included it in similar acts. 

But the concluding section of the act of 1898 is yet eironger 
proof of the intent. That section says: 

‘This act shall apply to al/ vessels not herein peciioally 
exempted, but sections one, two, three, four, five, six, seven, 
eight, nine, ten, eleven, thirteen, fourteen, teenty-three 
(being the section referred to by you), and twenty-four, 
shall not apply to fishing or whaling vessels or yachts.” 

This seems but another way of saying that the language 
quoted from section 23 shall apply to coasting vessels. 
They are certainly not specifically exempted in the act, and 
are not fishing or whaling vessels or yachts. 

Whatever the real thought of Congress may have been, it 
has taken the responsibility of whatever may be within its 
sweeping terms, and it is not for us to narrow what it sought 
to make broad. 

I am of opinion, therefore, that your questions are to be 
answered in favor of the insertion of the scale of provisions. 

Respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


OPINIONS—CONFISC .TED PROPERTY. 


When an opinion is desired of the Attorney-General, the particular 
question of law on which his advice is desired should be specifically 
formulated, and the facts which exist or are assumed as the basis of 
such question should also be definitely stated. 
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The military government of the United States at Manila should return 
to certain claimants all property and possessions taken from them by 
the United States in pursuance of the order of General Otis of Novem- 
ber 25, 1898. 


DEPARTMENT OF JUSTICE, 
February 21, 1899. 

Str: I am in receipt of your communication of the 20th 
instant referring to me a certain opinion of the Judge- 
Advocate-General relative to theclaim of Mr. Doroteo Cortes 
and others for the return of certain property of which they 
claim to be the owners now in the possession or under the 
control of the military governor of the United States at 
Manila, together with certain papers relating to that sub- 
ject, upon which you request my opinion on the question 
therein presented. 

I take the liberty of pointing out to you that when an 
opinion is desired from the Attorney-General it is requisite 
that the particular questions of law as to which his advice is 
desired should be formulated specifically, and the facts 
which exist or are assumed as the basis of such questions 
should also be definitely stated. Waiving, however, for the 
purpose of this case, the informality of the request made by 
you, I have the honor to advise you that in my opinion the 
conclusion reached by the Judge-Advocate-General in his 
opinion is correct. Not intending to indorse in all respects 
the reasoning of the J udge-Advocate-General, it appears to 
me that from the facts taken by him in his opinion to be 
true, these claimants, so far as the military authorities of the 
United States are concerned, ought not to have been inter- 
fered with in the possession of their property which they 
had resumed after the abandonment of the Spanish officials. 
The military authorities of the United States were under no 
obligation to sustain or support arbitrary proceedings for 
confiscation of the property of Spanish subjects on the ground 
of disloyalty, and when proceedings taken for that purpose 
had resulted, either by abandonment or otherwise, in the 
original owners coming again into possession of their prop- 
erty, their right of possession was not open to question or 
inquiry on the part of this Government. 

I think the military governor should be directed to return 
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to the claimants all of their property and possessions taken 
by the United States in pursuance of the order of General 
Otis which bears date of November 25, 1898. 
Very respectfully, 
JOHN W. GRIGGS. 
Hon. GEorGE D. MEIKLEJOHN, 
Assistant Secretary of War. 


CHINESE—HAWATITII. 


The intent of the lawmaker is to be found in the language that he has 
used. 

To immigrate is to come into a country of which one is not a native, and 
in which one has not acquired a residence or domicile. 

Congress has power to exclude aliens altogether from the United States, 
or to prescribe the terms and conditions on which they may come into 
this country. 

An alien who has resided in this country without becoming naturalized, 
and who departs with the intention of returning, is not to be deemed 
an immigrant upon his return, although he was an alien immigrant 
when he first entered the country. 

The Secretary of the Treasury has authority to adinit to the Hawaiian 
Islands such Chinese persons as departed therefrom under regulations 
of the existing government allowing them to return, as they are not 
excluded by the extension to the islands of the law and regulations 
now operative within the United States. 


DEPARTMENT OF JUSTICE, 
February 21, 1899. 

Str: The joint resolution providing for annexing the 
Hawaiian Islands to the United States was approved July 7, 
1898, and proclaimed in the islands August 12, 1898. 

This resolution, while providing that ‘‘the municipal 
legislation of the Hawaiian Islands, * * * not incon- 
sistent with this joint resolution nor contrary to the Con- 
stitution of the United States nor to any existing treaty of 
the United States, shall remain in force until the Congress 
of the United States shall otherwise determine,” and that 
‘‘until Congress shall provide for the government of such 
islands all the civil, judicial, and military powers exercised 
by the officers of the existing government in said islands 
shall be vested in such person or persons and shall be exer- 
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cised in such manner as the President of the United States 
shall direct,” contains the following paragraph: 

‘*There shall be no further immigration of Chinese into 
the Hawaiian Islands, except upon such conditions as are 
now or may hereafter be allowed by the United States; and 
no Chinese, by reason of anything herein contained, shall 
be allowed to enter the United States from the Hawaiian 
Islands.” 

On October 21, 1898, in response to your inquiry of Octo- 
ber 11, 1898, relative to the status of the Chinese in the 
Hawaiian Islands, I expressed the opinion that— 

‘*The restrictions placed by our exclusion laws upon the 
admission of Chinese persons of the exempt classes, and the 
regulations made under the provisions of the treaty between 
the United States of registered Chinese laborers, are to be 
held applicable to Chinese persons applying for admission 
to the Hawaiian Islands, and to such persons residing there 
and who may wish to depart with the intention of returning.” 

Following this opinion, you directed Chinese Inspector 
J. K. Brown to proceed to the Hawaiian Islands and cooper- 
ate with the customs officers there in enforcing the treaty, 
laws, and regulations which govern the admission of Chinese 
into the United States. 

After the arrival of Inspector Brown in the islands, the 
collector-general of customs of Honolulu, acting under his 
instructions and in cooperation with him, denied certain 
Chinese the right to land under permits issued by the former 
government of the islands. Some of these Chinese were 
residents of the islands before their annexation and had left 
them for a temporary purpose, animo revertendi, under the 
regulations then in force, and upon the faith of permits 
issued by the existing government entitling them to return 
to their business and their homes. 

The denial to these Chinese of the right to land under per- 
mits issued by the former government was followed by the 
institution of proceedings in habeas corpus before Chief 
Justice Judd, of the supreme court of Hawaii, to test the 
legality of their exclusion. The chief justice held that the 
clause of the annexation resolution providing there shall be 
no further immigration of Chinese into the islands can not 
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be applied to Chinese seeking to enter the islands under 
permits duly issued by the former government without 
giving the resolution a retrospective operation and doing 
manifest injustice. 

On appeal to the supreme court of Hawaii a majority of 
that court, consisting of Justice Whiting and Circuit Judge 
Perry (in place of Justice Frear), overruled Chief Justice 
Judd, and held (the chief justice dissenting) that the pro- 
vision prohibiting further immigration applies to all Chi- 
nese seeking admission to the islands after their annexation 
to the United States, as well to those returning as to those 
coming to the islands for the first time. 

In your communication of the 31st ultimo, after calling 
my attention to former letters advising me of the facts I 
have briefly recounted, you inform me that the Chinese 
minister has represented to your Department that the en- 
forcement of our laws and regulations in the manner con- 
templated by Inspector Brown will cause great hardship to 
Chinese who, having resided in the Hawaiian Islands, de- 
parted therefrom under the regulations of the Hawaiian 
Government, and before the regulations of your Depart- 
ment were put into force and effect, and who now seek to 
return to those islands. You then state: 

‘*It appears from a report dated the 13th instant, from 
Chinese Inspector Joshua K. Brown, stationed at Honolulu, 
that the several classes of Chinese persons who were enti- 
tled to enter the Hawaiian Islands under the Hawaiian law 
and regulations, but who have not yet sought admission 
thereto, are 2,526 in number, as will appear from the inclosed 
copy of the report referred to. 

‘Of this number, it appears from Inspector Brown’s 
report that 1,888 are admissible under the existing regula- 
tions as natives or naturalized citizens of Hawaii, being 
other than aliens. Of the remaining 638, it may be pre- 
sumed that those who are merchants can prove their right 
to admission under the provisions of section 2 of the act of 
November 3, 1893, and that those who are of the exempt 
classes named in Article III of the treaty with China may 
secure admission by the presentation of the certificates 
required by section 6 of the act of July 5, 1884.” 
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In view of the foregoing, you request an opinion as to 
whether you have authority to admit to the Hawaiian Islands 
such Chinese persons as departed therefrom under the reg- 
ulations of the existing government allowing them to return, 
but who would be excluded by the extension to the islands 
of the law and regulations now operative within the United 
States. . 

The power of Congress to exclude aliens altogether from 
the United States, or to prescribe the terms and conditions 
on which they may come into this country, is settled by the 
adjudication of our Supreme Court ( Chinese Exclusion Case, 
130 U. S., 581, 608; Nishimura E’kiu, 142 U. S., 651, 653, 
659, 660; Fong Yue Ting v. U. S., 149 U.S., 698, 713, 714; 
Lem Moon Sing v. U. S., 158 U. S., 545, 547). The matter 
for consideration, therefore, is not the power of Congress, 
but its intention. Congress provided that the existing gov- 
ernment of the Hawaiian Islands should continue and the 
municipal legislation not inconsistent with the Constitution 
or laws of the United States should remain in force. Con- 
gress then used this language, which requires construction: 

‘*There shall be no further immigration of Chinese into 
the Hawaiian Islands, except upon such conditions as are 
now or may hereafter be allowed by the United States; and 
no Chinese, by reason of anything herein contained, shall be 
allowed to enter the United States from the Hawuiian 
Islands.” 

It is to be observed that to provide there shall be ‘‘no 
further immigration” is to recognize there has been immi- 
gration; and to enact that ‘‘no Chinese, by reason of any- 
thing herein contained, shall be allowed to enter the United 
States from the Hawaiian Islands” is to concede that, under 
the Hawaiian law, Chinese whom our law would exclude 
obtained a domicile in the islands and are residing there now. 
In other words, Congress legislated in view of the fact that 
the immigration of Chinese into the Hawaiian Islands had 
proceeded on lines distinct from those which obtain in the 
United States. While the resolution provides that the 
islands shall be ‘tannexed as a part of the territory of the 
United States,” it also provides that with respect to Chinese 
the islands are not to be deemed a part of the United States. 
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Under our law a Chinese person lawfully within one of the 
States or Territories may freely pass into any other State 
orTerritory. The right to beand remain within the United 
States carries with it the right to pass into any part of the 
United States. With respect to Chinese domiciled in the 
Hawaiian Islands at the time of annexation a distinct pro 
vision is made. Their right to be and remain in the islands 
isnot denied. The restriction is upon any ‘‘ further” immi 
gration. But while those rightfully in the islands at the 
time of annexation are recognized as entitled to remain 
there, there is an explicit provision denying their right on 
that account to come into the United States. 

I call attention to these things for the purpose of pointing 
out that it was not the intention of Congress, by this clause, 
to extend the Chinese exclusion laws of this country in toto 
tothe islands. Special provisions were made. No Chinese, 
by reason of the annexation, were to be allowed to enter 
the United States from the Hawaiian Islands; and ‘‘no 
further immigration of Chinese into the Hawaiian Islands” 
was permitted except upon conditions prescribed by the 
laws of the United States. What did Congress mean by 
‘no further immigration’? 

‘*The primary and general rule of statutory construction,” 
said Mr. Justice Brewer, speaking for the court in United 
States v. Goldenberg (168 U. S., 95, 102), ‘‘is that the intent 
of the lawmaker is to be found in that language that he has 
used. He is presumed to know the meaning of words and 
the rules of grammar.” The word ‘‘immigration” means 
the act of immigrating, and to immigrate is to come into a 
country of which one is not a native, and in which one has 
not acquired a residence or domicile. The act of immigra- 
tion is accomplished when the foreigner seeking a new home 
first comes into the country. After he has gained a resi- 
dence, with the rights incident thereto, a return to the coun- 
try of his choice, following a temporary absence, is not 
regarded as a second act of immigration. 

As illustrative of the fact that there is a clear distinction 
between coming into a country for the first time and return- 
ing to it after a temporary absence, a distinction based essen- 
tially upon rights acquired by domicile, I call particular 
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attention to the case of Lau Ow Bew v. United States (144 
U. S., 47). In this case it was held that the provision in 
section 6 of the Chinese restriction act of May 6, 1882, as 
amended by the act of July 5, 1884, requiring every Chinese 
merchant coming into this country to procure and produce 
a certificate from the Chinese Government, did not apply to 
Chinese merchants already domiciled in the United States, 
who, having left the country for temporary purposes, a72mmo 
revertendi, seek to reenter it on their return to their busi- 
ness and their homes. 

Mr. Chief Justice Fuller, speaking for the court, said, page 
61: 

‘*The section by its terms declares that ‘every Chinese 
person other than a laborer who may be entitled by said 
treaty or this act to come within the United States, shall 
obtain the permission of and be identified as so entitled by 
the Chinese Government, or of such other foreign govern- 
ment of which at the time such Chinese person shall be sub- 
ject, the perinission and identification in each case to be 
evidenced by the certificate described. 

‘*But Chinese merchants domiciled in the United States, 
and in China only for temporary purposes, anzmo revertendi, 
do not appear to us to occupy the predicament of persons 
“who shall be about to come to the United States,’ when 
they start on their return to the country of their residence 
and business. The general terms should be limited to those 
persons to whom Congress manifestly intended to apply 
them, and they would evidently be those who are about to 
come to the United States for the first time, and therefore 
might properly be required to apply to their own Govern- 
ment for permission to do so, as also to so identify them as 
to distinguish them as belonging to the classes who could 
properly avail themselves of such leave. 

‘*But by general international law, foreigners who have 
become domiciled in a country other than their own acquire 
rights and must discharge duties in many respects the same 
as possessed by and imposed upon the citizens of that coun- 
try, and no restriction on the footing upon which such 
persons stand by reason of their domicile of choice, or com- 
mercial domicile, is to be presumed; while by our treaty 
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with China, Chinese merchants domiciled in the United 
States have, and are entitled to exercise, the right of free 
egress and ingress, and all other rights, privileges, and 
immunities enjoyed in this country by the citizens or sub- 
jects of the ‘most favored nation.’” 

This case recognizes that Chinese who become domiciled 
in this country acquire certain rights with which no unjust 
interference is to be presumed. A provision directed in 
terms to all Chinese about to come into the United States 
was therefore construed so as not to apply to Chinese return- 
ing to the United States, although in fact a person can not 
return to the United States without coming into this coun- 
try. In other words, an alien resident is not an alien immi- 
grant. Under our alien immigration acts it has been held 
that an alien who has resided in this country without be- 
coming naturalized, and who departs with the intention of 
returning, is not to be deemed an immigrant upon his return, 
although he was an alien immigrant when he first entered 
the country. (51 F. R., 275; 63 F. R., 437.) 

Applying this wholesome doctrine to the case submitted, 
the Chinese who, under the former Government of the 
Hawaiian Islands, became domiciled in the islands acquired 
certain rights, among which was the right to leave the 
islands for a temporary purpose and return. It is not to 
be presumed that Congress, which recognizes the right of 
’ such Chinese to be and remain in the islands, intended to 
interfere with the incidental right of returning to the 
islands after a temporary absence. Chinese laborers have 
been for years absolutely prohibited from coming into the 
United States, yet all the time we have permitted, and now 
permit, Chinese laborers lawfully within the United States 
to leave this country for a temporary purpose and return. 

Accordingly, in view of the manifest injustice of inter- 
fering with a right incidental to lawful residence in the 
islands, the words ‘‘no further immigration” should be 
construed so as to apply only to actual additional immigra- 
tion into the islands, namely, the coming of Chinese into 
the islands for the first time after annexation, and not to 
the return to the islands of Chinese who have a lawful resi- 
dence there and are simply exercising the recognized right 
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of returning, after a temporary absence, to their business 
and their homes. 
Your question is therefore answered in the affirmative. 
Respectfully, 
J. K. RICHARDS, 
Solicctor- General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 
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The Secretary of the Treasury has the power to permit the transfer and 
delivery to the steamship Kaiser Wilhelm IT of a piece of machinery 
known as a ‘‘screw boss,’”’ brought into,the harbor of New York by 
a sister ship for the purpose of replacing a defective piece in the 
former, without exacting the payment of duty. 

DEPARTMENT OF JUSTICE, 
February 24, 1899. 
Sir: In your communication of the 14th instant you sub- 

mit the question whether you have the power to permit a 

piece of machinery known as a ‘‘screw boss,” brought into 

the harbor of New York by the Friedrich der Grosse for 
the purpose of replacing a defective piece in the steamship 

Kaiser Wilhelm IT, of the same line, the North German 

Lloyd, to be transferred in that harbor, under proper safe- 

guards, from the former to the latter vessel, without the 

payment of duty thereon. 
It appears that the screw boss sought to be transferred is 

a duplicate piece of machinery, designed and made especially 

for the Kazser Wilhelm and kept on hand at the home port 

(Bremen) for use in case of emergency. Duplicate pieces of 

the more important parts of the machinery of this vessel 

were manufactured at the time of the building of the engines 
and machinery and have been kept on hand since, so that in 
case of accident a broken or defective piece of machinery 
may be replaced without delay. The smaller pieces are 
carried on board the ship, but on account of its weight 

(6 tons) the screw boss was kept at Bremen until needed. 

Under the circumstances stated I am disposed to regard 
this duplicate piece of machinery, not as an article imported 
from a foreign country and subject to duty under our cus- 
toms law, but as a part of the equipment originally provided 
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for and belonging to the steamer Kazser Wilhelm, which you 
may permit to be delivered to it by its sister ship without 
the payment of duty. 

In the recent case of Zhe Conqueror (166 U. S., 110) 
the Supreme Court held that a steam yacht built abroad 
and purchased by a citizen of this country was not subject 
to duty upon being brought into the port of New York. 
Respecting the character of this steam yacht the court, 
speaking by Mr. Justice Brown, said, page 115: 

‘*She is not imported or taken into the country in the 
ordinary sense in which that term is used with reference to 
other articles, does not become commingled with the gen- 
eral mass of property, and is employed precisely as she 
might be legally employed by her foreign owners or by an 
American citizen leasing her from such owner. Other 
articles are dutiable, not because they have been purchased, 
but because they are actually imported and become the 
subject of sale and commerce within the country.” 

In support of its view that a vessel is not dutiable the 
court cited United States v..A Chain Cable (2. Sumn., 362) and 
The Gertrude (2 Ware, 181), involving the dutiability of 
parts of the equipment of a vessel and therefore peculiarly 
pertinent in considering the question submitted. 

In United States v.. A Chain Cable it was held that a chain 
cable which was purchased at Liverpool by the master of 
the ship Marathon to supply the place of a hempen cable 
which had become unseaworthy before the arrival of the 
ship at Liverpool became a part of the equipment of the 
ship and was exempt from duty, although after the ship 
had returned to Boston it was taken from the vessel and 
loaned for a temporary use in launching a ship at Medford. 
Although detached from the ship while thus being used, it 
retained its character as a part of the equipment of the ship 
and was therefore exempt from duty. 

In The Gertrude it was held that the tackle, apparel, and 
furniture of a foreign vessel, wrecked upon our coast, and 
landed and sold separately from the hull, were not goods, 
wares, and merchandise imported into the United States 
within the meaning of the revenue laws. The case was put 
upon the ground that the rigging and apparel of the ship 
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are a part of the ship and therefore not merchandise in any 
other sense of the word than that in which the ship herself 
is. Judge Ware used the following language, which was 
approved by Mr. Justice Story on appeal to the circuit 
court (3 Story, 68, 71, 76): 

‘If we look through the whole of the numerous acts of 
Congress laying duties on merchandise imported, as well as 
those regulating the collection of the same, we shall find 
they uniformly contemplate the cargo; they refer to articles 
having the quality of merchandise in the ordinary and most 
popular sense of the word. They refer also to goods intended 
to be introduced into the country for sale and consumption. 
or for the general purpose of commerce.” 

I understand it to be true that under the ruling of your 
department the racing rigging of a yacht, which can not be 
used in crossing the ocean, and is therefore brought back to 
this country on a steamer, is admitted free of duty, because 
it is treated as a part of the yacht itself. 

If the Aazser Wilhelm had itself brought the duplicate 
screw boss into the port of New York, the right to use it 
free of duty would hardly be questioned. The case is not 
materially changed by its being brought over in a sister ship 
and transferred in the harbor of New York without any 
landing in the ordinary sense. The duplicate screw boss, 
like the original, was made and delivered abroad to the steam- 
ship company for the Aazser Wilhelm. It then became a 
part of the equipment of that ship, to be used when required. 
At present it is indispensable. It is not imported for sale 
or consumption here in the ordinary sense. It 1s brought 
over to relieve the disabled ship of a friendly nation, de- 
tained in one of our ports for repair. 

Upon the whole, without further discussion, let me say I 
take the view you may permit the transfer and delivery to 
the Aazser Wilhelm of this part of its equipment without 
exacting any duty. 

Very respectfully, 
JOHN K. RICHARDS, 
Solicitor- General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 


TO THE POSTMASTER-GENERAL, 363 


LOST REGISTERED MAIL—STATUTORY CONSTRUCTION. 


The registry provisions of the Postal Convention of Washington are not 
operative in or as to the United States, but its liability is only that im- 
posed by the act of 1897 and the rules of the Post-Office Department 
made in pursuance thereof. 

Until Congress shall otherwise provide with reference to indemnity for 
lost registered mail the Postmaster-General may either pay the limited 
indemnity on foreign matter, as provided in the act of 1897, irrespec- 
tive of what other countries may do, or so amend the rules of the De- 
partment as to limit the indemnity to lost registered matter originating 
in and addressed to a place within the United States. 

The actual intention of the framers or parties to a written document is 
generally to be determined by the meaning of the language used to 
express it. 

Where language is doubtful, and it is fairly susceptible of different mean- 
ings, the consequence of a particular construction may be considered 
in determining which construction should be adopted, but where the 
language is plain, and when read in the light of existing facts and the 
object intended to be attained, it fairly admits of but one meaning, 
the consequences must be serious to warrant a departure from such 
plain meaning. 


DEPARTMENT OF JUSTICE, 
February 25, 1899. 

Sir: I have the honor to acknowledge the receipt of your 
communication of February 13, 1899, making some further 
suggestions and requesting a further opinion as to the lia- 
bility of the Post-Office Department for foreign registered 
matter lost in the mails. 

The situation involved is this: On January 3, 1899, in re- 
sponse to questions of the Postmaster-General, the Attorney- 
General rendered an opinion as to the liability of the Post- 
Office Department for foreign registered matter lost in the 
mails. At the date of the communication asking such opin- 
ion the Universal Postal Union convention of Vienna was in 
force, and the questions asked had, in part, relation to that 
convention, which was superseded January 1, 1899, by the 
convention of Washington, now in force, and to which the 
present communication in part relates. 

Each of these conventions, as did the earlier ones of Paris 
and Lisbon (to all of which the United States was a con- 
tracting party), provided for the registration of a great 
variety of mail matter—letters, post cards, printed matter, 
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samples of merchandise, etc.—and for the loss in the mails 
of any article of which an indemnity of 50 francs was pro- 
vided, irrespective of the value of the article lost. 

But, by a protocol to each convention, the nations outside 
of Europe, whose legislation was then opposed to the prin- 
ciple of indemnity, were, temporarily, free to postpone the 
adoption of this principle until they could obtain legislative 
authority to adopt it. But, in the meantime and until so 
adopted, the other contracting nations were not bound to 
pay an indemnity for the loss of registered matter originat- 
ing in, or addressed to, such nonadopting countries. . 

At the dates of these conventions, before that of Wash- 
ington, the United States was one of the countries thus 
described whose legislation was opposed to this principle of 
indemnity, and, under these protocols, while adhering to 
and carrying out the other provisions of these conventions, 
it has, from the first, hitherto declined, and still does, to 
adopt or carry out the plan of registry and indemnity pro- 
vided in these conventions, and which, therefore, has never 
been operative as between the United States and the other 
countries of the Universal Postal Union. 

Instead of adopting the plan of registry and indemnity 
furnished by the Universal Postal Union convention, the 
United States adopted one of its own, and by the act of 
February 27, 1897 (29 Stat., 599), provided that ‘‘ For the 
greater security of valuable mail matter the Postmaster- 
General may establish a uniform system of registration, and 
as a part of such system he may provide rules under which 
the sender or owners of first-class registered matter shall 
be indemnified for losses thereof inthe mails, * * * but 
in no case to exceed ten dollars for any one registered piece 
or the actual value thereof when that is less than ten 
dollars.” 

Under the authority of this section the Postmaster-General 
established and promulgated June 21, 1898, a rule, of which 
the following is an extract: 

‘*Section 11344. Indemnity for the loss in the mails of a 
piece of registered first-class mail matter will be paid in 
accordance with the limitations prescribed in amended sec- 
tion 1031 of the Postal Laws and Registrations.” 
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The remaining portions of the rule having relation to 
details of regulations is not important here. 

The gist of the before-mentioned opinion of the Attorney- 
General is that both the statute and the rule of the Post- 
Office Department, above referred to, included and applied 
to foreign as well as domestic mail matter, and created a 
liability of that Department to pay this limited indemnity 
for foreign as well as domestic registered first-class mail 
matter lost in the mails. 

I have still no doubt that that opinion is the correct one, 
even though that conclusion results in the obvious condi- 
tion of things pointed out by the Postmaster-General, and 
although, as now stated, it was not intended by the Depart- 
ment that the rule above partially quoted should apply to 
foreign registered mail matter. The actual intention of the 
framers or parties to a written document, so far as it is 
important that such actual intention be inquired for, is gen- 
erally to be determined by the meaning of the. language 
used to express it. And while in cases where the meaning 
of this language is doubtful and the language fairly suscep- 
tible of different meanings the consequences of a particular 
construction may be considered in determining which con- 
struction should be adopted, yet where the language is 
plain and when read in the light of the existing facts and 
of the object intended to be attained fairly admits of but 
one meaning the consequences must be serious indeed 
which warrant a departure from such plain meaning. 

The obvious result, and as pointed out by the Postmaster- 
General, is that the United States, under this rule of the 
Department, will pay this limited indemnity for the loss in 
the mails of foreign registered first-class mail matter, while 
the other countries of the postal union do not, as between 
them and the United States, pay for registered matter lost 
in their respective services. This is the necessary result of 
these different systems, and must continue as long as such 
systems prevail. 

The most of the suggestions and questions in the present 
communication of the Postmaster-General have relation to 
the remedy for these existing conditions, and to whether he 
can now adopt the registry and indemnity provisions of the 
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convention of Washington or use the appropriation made 
by the act of June 13, 1898, in paying claims and adjusting 
balances with the other countries. 

Section 398, Revised Statutes, provides that ‘“‘for the 
purpose of making better postal arrangements with foreign 
countries, or to counteract their adverse measures affecting 
our postal intercourse with them, the Postmaster-General, 
by and with the advice and consent of the President, may 
negotiate and conclude postal treaties or conventions, and 
may reduce or increase the rates of postage on mail matter 
conveyed between the United States and foreign countries.” 

In the absence of any other expression of the will of 
Congress, this section would authorize the Postmaster- 
General to not only negotiate and conclude on behalf of the 
United States these different conventions, as he did do, but 
to also adopt and carry out the registry provisions of those 
conventions, including those for indemnity; and if when the 
first of those conventions went into effect he had done so, 
it would have been strictly within his province. But a long 
continued course of conduct on the part of a government or 
one of its departments may have the force and effect of 
law in either conferring, denying, or limiting the power of 
executive departments or officers. And when from the 
first, hitherto, through so many years, the Post-Office De- 
partment has, with the tacit assent and approval of Con- 
gress, declined to adopt or carry out the registry system of 
these conventions, this would seem to have become the 
settled policy of the Government, and to now adopt one so 
radically different would seem to be the engrafting upon our 
postal system by the Postmaster-General- not only a plan 
hitherto unknown in our system, but one which has for 
many years had the actual disapproval of the Post-Office 
Department and the tacit disapproval of Congress, and 
would seem to be unadvisable and of at least doubtful 
authority. 

But Congress has spoken. The act of February 27, 1897, 
before cited, in authorizing the Postmaster-General to es- 
tablish a system of registration and, as part of such system, 
to provide a limited indemnity for first-class registered mat- 
ter lost in the mails, especially in connection with the fact 
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of the long-continued refusal of the Government to adopt 
the system of those conventions, must be taken as the only 
plan which Congress is at present willing to adopt, and as 
prohibiting to the Postmaster-General the establishment or 
adoption of any other rules than those thus authorized. 

And the act of June 13, 1898, making appropriations for 
the service of the’ Post-Office Department, appropriates 
‘‘For payment of limited indemnity for the loss of pieces 
of first-class registered matter, as provided in the act of 
Congress approved February 27,1897, * * * six thou- 
sand dollars.” | 

This also must be taken as the limit to which Congress is 
at present willing to go in this direction, and in connection 
with the act of 1897, to which it refers, an implication 
against the authority of the Post-Office Department to incur 
a liability requiring any further appropriation. 

But even if the Postmaster-General should adopt the reg- 
istry plan of the convention of Washington, he would find 
himself without means to meet the liabilities thus incurred, 
for the reason next stated in reply to another question in the 
present communication from the Postmaster-General. 

The above appropriated $6,000 can be used only for the 
specific purpose stated, and can not be used ‘‘in paying 
claims and adjusting balances with foreign countries for lost 
registered mail matter.” 

Besides, inasmuch as the other countries do not, as to the 
United States, pay for lost registered mail matter, and as 
we pay such losses without reference to what other countries 
may do, there will be no such balances to be adjusted. 

The whole matter would be exemplified by considering, as 
the fact is, that the registry provisions of the convention of 
Washington are not operative in or as to the United States, 
and that our liability is merely that imposed by the act of 
1897 and the rules of the Post-Office Department in pursu- 
ance thereof, and is quite independent of that convention. 

There is no provision for a partial or modified adoption 
of the registry provisions of the convention of Washington. 
If accepted at all, it must be in their entirety, and, until so 
adopted, the other countries of the postal union are not 
bound to pay for lost registered matter originating in or 
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addressed to the United States. And it is not accurate to 
say that these provisions can be made operative to a limited 
extent, or partially, except by amendment. 

There is, then, until Congress shall otherwise provide, 
but one of two courses to be pursued: 

First. Pay the limited indemnity as provided in the act 
of 1897, irrespective of what other countries may do; or, 

Second. So amend the rules of the Department as to 
limit the indemnity to lost registered matter originating in 
and addressed to a place within the United States. Either 
of which courses the Postmaster-General may adopt. 

This choice should not, perhaps, depend so much upon 
what the other countries may or may not do in this direc- 
tion as upon consideration of whether, in view of the interest 
of our own people and the interests of the postal service, it 
is desirable to continue to extend this limited indemnity to 
foreign as well as to domestic lost registered-mail matter, 
independently of what the other countries may do. It 
would not seem inappropriate that the Government, in its 
postal service, should extend to foreign registered matter 
the same indemnity that it affords for domestic registered 
matter lost in its service. 

In case such an amendment of the rules of the Depart- 
ment is decided it is suggested that, inasmuch as the opin- 
ion of the Attorney-General that the existing rules require 
indemnity for lost foreign as well as domestic registered 
mail matter, the amendment be accompanied by an expla- 
nation showing the unequal and unfair operation of the two 
systems and the necessity for such change. 

Respectfully, 
JOHN W. GRIGGS. 


The PoSTMASTER-GENERAL. 


STAMP TAX—BONDS—PROMISSORY NOTES. 


The liability of an instrument to a stamp tax, as well as the amount of 
such tax, is determined by the form and face of the instrument, and 
can not be affected by proof of facts outside of the instrument itself, 
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A bond is an obligation in writing and under seal, binding the obligor 
to pay a sum of money to the obligee. It is sometimes denominated 
a specialty, being under seal, as distinguished from a simple promise 
to pay not sealed. 

A promissory note is an unconditional promise to pay to another’s order, 
or bearer, a stated sum of money at a specified or implied time. 


DEPARTMENT OF JUSTICE, 
February 25, 1899. 

Sir: I have the honor to acknowledge receipt of yours of 
the 20th instant, which is referred to me by the Attorney- 
General with the request that 1 draft an answer. 

You ask the Attorney-General if he indorses an advisory 
opinion which I rendered to the Commissioner of Internal 
Revenue sometime ago relative to the stamp required upon 
bonds and promissory notes under fhe provisions of the 
war-revenue act. 

Before coming to the main question, I think it is proper 
that I should state the circumstances under which the advi- 
sory opinion referred to was rendered. I was responding 
to a request from the commissioner for an opinion as to 
whether both a promissory note secured by mortgage and 
the mortgage itself were severally subject to stamp duty. 
After answering this inquiry in the affirmative, I said, in 
substance: 

‘In this connection it should be held that a paper given 
for the payment of money lent at the time, or previously 
due or owing, in the ordinary business transactions, where 
the same is attested with the seal of the maker, should be 
treated as a promissory note, although technically it may 
come under the head of a bond by reason of the fact that it 
has the word ‘‘seal” written after the name of the signer. 
In some of the States it is the usual form in cases where 
mortgages are executed to secure the payment of money for 
‘the mortgagor to give also what is called a ‘‘bond,” but 
which is nothing more nor less than a promise to pay money 
borrowed or otherwise owing.” 

I did not intend by this opinion to induce a ruling by the 
commissioner involving the well-defined legal distinctions 
between a bond and a promissory note. I had in mind the 
fact that the tax in many instances upon a promissory note 
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is greater than that upon a bond, and it occurred to me that 
the makers of promissory notes would realize this fact, and, 
by the addition of a seal to a paper which was otherwise 
only a promissory note, transform it technically into a bond 
and thus evade the tax; and it was my purpose to have the 
commissioner make a ruling in advance which would have 
the effect to prevent such effort at evasion and thereby saye 
taxes to the Government. 

Having said this much in explanation of the opinion above 
cited, which was given hurriedly and under the circumstances 
stated, and which was not intended to, and could not have 
the effect of a legal opinion rendered by the Attorney-Gen- 
eral, I will now proceed to consider the subject presented by 
your letter. 

The trouble about this matter appears to have arisen 
hecause of the fact that the Commissioner of Internal Rev- 
enue made a ruling in which he did not confine my opinion 
to the tax upon papers which were in form promissory notes, 
with a seal attached after the name of the maker, as before 
stated, but applied it to all bonds accompanying real estate 
mortgages given by private individuals. It is possible that, 
in the short opinion which I gave the commissioner, I did 
not express myself as fully as I should have done, and con- 
fusion about this question has consequently been brought 
about. 

I do not deem it necessary to have the Attorney-General 
answer categorically whether he indorses what I said to the 
Commissioner of Internal Revenue or not, for, as I said 
above, ] had in mind one thing and the Commissioner seems 
to have understood the scope of the opinion which I gave 
to include another. Now that the question 1s presented 
squarely and T am called upon to construct an opinion In 
response to the request of the head of an executive depart-. 
ment, I feel constrained to hold that,in the administration 
of the provisions of the war-revenue act pertaining to 
duties to be paid by stamps, the classification of instruments 
requiring stamps as described in the law itself must be main- 
tained, and the liability of the instrument to the stamp 
duty,as well as the amount of such duty, must be deter. 
mined by the form and face of the instrument itself. 
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The Supreme Court of the United States in Unzted States 
v. Isham (17 Wall., 496, 503) laid down the following rules 
relative to the stamping of instruments under the internal- 
revenue law: 

‘*First. Instruments described in technical language, or 
in terms especially descriptive of their own character are 
classed under that head and are not to be included in the 
general words of the statute. 

‘*Second. The words of the statute are to be taken in the 
sense in which they will be understood by that public in 
which they are to take effect. Science and skill are not 
required in their interpretation, except where scientific or 
technical terms are used. 

“Third. The liability of an instrument to a stamp duty, as 
well as the amount of such duty, is determined by the form 
and face of the instrument, and can not be affected by proof 
of facts outside of the instrument itself. 

‘*Fourth. If there is a doubt as to the liability of an 
instrument to taxation, the construction is in favor of the 
exemption, because, in the language of Pollock, C. B., in 
Girr v. Scudds, ‘a tax can not be imposed without clear and 
express words for that purpose.’ ” 

And the court says in this case that ‘‘ these principles are 
based in good sense and are sustained by the authorities.” 

Adopting the principles declared in this decision, it is only 
necessary to observe the legal distinction between a bond and 
& promissory note in order to arrive at the manner of taxing 
each. A bond, say the law writers, is an obligation in writ- 
ing and under seal, binding the obligor to pay a sum of 
money to the obligee. It is sometimes denominated a spe- 
cilalty, being under seal, as distinguished from a simple 
promise not sealed. By the common law, a seal is of the 
essence of a bond, and no writing can have the qualities 
which attach to a bond without the seal of the party execut- 
ing it. A promissory note is an unconditional promise to 
pay to another’s order, or to bearer, a stated sum of money 
at a specified or implied time. The person who executes a 
note is called the maker, and he to whom it is made payable 

is called the payee. 
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Thus the distinction between the two instruments is well 
defined and easily discernible. 
Very respectfully, 
JAS. E. BOYD, 
Assistant Attorney-General. 
Approved. 
JOHN W. GRIGGS. 


MILITIA—ORDNANCE STORES. 


The ordnance and other stores belonging to the several States, taken or 
accepted by the Government for use in the war with Spain, should 
not be returned in kind, but should be paid for at the price agreed 
upon, or in the absence of an agreement, what they were worth. 

In the absence of any of the appropriation for the maintenance of the 
militia in the several States, or of arms, ordnance stores, etc., pur- 
chased with it, the Government is not required or empowered to issue 
to the several States stores in kind to replace such arms, ordnance 
stores, etc., as were exhausted, consumed, or impaired by use in the 
war with Spain; nor can it make compensation for such stores, as they 
were the property of the United States. 


DEPARTMENT OF JUSTICE, 
February 28, 1899. 

Sir: I have the honor to acknowledge receipt of yours 
of the 23d of January ultimo, requesting my legal opinion 
upon the following statement of facts as given in your 
letter: 

‘‘At the commencement of the war with Spain certain of 
the States turned over to the United States a part of the 
quartermaster and ordnance stores which were at the time 
in use by the militia organizations of said States. A part 
of the stores thus turned over had been more or less used 
and were, consequently, of somewhat less value than when 
new. The commanding officer of each volunteer organiza- 
tion was directed to convene a board of officers of his com- 
mand to determine the value of said stores at the time they 
were turned over to the United States. : 

‘*Certain of these States having requested the return of 
these stores in kind, I have the honor to request your 
opinion—first, whether this Department can legally issue 
to said States new stores for those turned over by them to 
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the United States; and, second, whether this Department 
can legally allow said States credits for the stores turned 
over at the value determined by said board of officers and 
issue new stores to said States to the extent of said credits.” 

Upon investigation of the matters involved in your 
request I find that there are two questions which arise upon 
the facts presented by you. 

The first is as to arms, ordnance stores, quartermaster 
stores, and other equipments which belonged to the several 
States, and which were turned over by the States for use 
by the troops of the Volunteer Army of the United States 
in the war with Spain—the inquiry being whether such 
stores, etc., should be returned in kind or paid for by the 
Government. 

The second is as to what course shall be pursued by the 
Government in regard to arms, ordnance stores, quarter- 
master’s stores, and camp equipage, the property of the 
United States, in use by the militia in the States when the 
war with Spain commenced, and which were carried into the 
service and used by the troops of the States when accepted 
as a part of the Volunteer Army of the United States. 

The first question is readily answered. The ordnance and 
other stores belonging to the several States, which were 
taken or accepted by the United States for use in the war, 
should be treated in like manner as such stores procured 
from any other source. When the Government accepted 
them it incurred the obligation to pay the price agreed 
upon, or, in the absence of an agreement as to price, to pay 
whatever they were worth. In either case there appears to 
be no great difficulty in arriving at the amount for which 
the Government is liable. Asstated, the value of the stores 
was, In some instances, made by boards of appraisers. If 
the valuations made by these boards were acceptable to both 
parties the Government ought to pay the amounts thus ascer- 
tained, but if, on the other hand, the boards and their work 
were the mere ex parte action of the Government, to which 
the States did not assent, then the Government assumed 
the liability of paying whatever the stores furnished were 
worth, to be arrived at in some feasible manner. 

It is impossible to see how stores of the character de- 
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scribed, belonging to the States, furnished to the Govern- 
ment, can be returned in kind, for, as stated, these stores 
had been more or less used, and it would be exceedingly 
difficult to arrive at any satisfactory basis for returning 
property of like character and quality. 

As to the other question: As I understand it, the question 
concerns stores which were in the possession of the States 
and which had been furnished by the United States to the 
militia of the States under the provisions of the act of Feb- 
ruary 12, 1887 (24 Stat. L., 401), which is in these words: 

** Be wt enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
section sixteen hundred and sixty-one of the Revised Statutes 
be, and the same is hereby, amended and reenacted so as to 
read as follows: 

‘SEcTION 1. That the sum of four hundred thousand dollars 
is hereby annually appropriated, to be paid out of any money 
in the Treasury not otherwise appropriated, for the purpose 
of providing arms, ordnance stores, quartermaster’s stores, 
and camp equipage for issue to the militia. 

‘Sec. 2. That said appropriation shall be apportioned 
among the several States and Territories under the direc- 
tion of the Secretary of War, according to the number of 
Senators and Representatives to which each State respec- 
tively is entitled in the Congress of the United States, and 
to the Territories and District of Columbia such proportion 
and under such regulations as the President may prescribe: 
Provided, however, That no State shall be entitled to the 
benefits of the appropriation apportioned to it unless the 
number of its regularly enlisted, organized, and uniformed 
active militia shall be at least one hundred men for each 
Senator and Representative to which such State is entitled 
in the Congress of the United States. And the amount of 
said appropriation which is thus determined not to be avail- 
able shall be covered back into the Treasury. 

‘Sec. 3. That the purchase or manufacture of arms, ord- 
nance stores, quartermaster’s stores, and camp equipage for 
the militia under the provisions of this act shall be made 
under the direction of the Secretary of War, as such arms, 
ordnance, and quartermaster’s stores and camp equipage are 
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now manufactured or otherwise provided for the use of the 
Regular Army, and they shall be receipted for and shall 
remain the property of the United States, and be annually 
accounted for by the governors of the States and Territories, 
for which purpose the Secretary of War shall prescribe and 
supply the necessary blanks and make such regulations as he 
may deem necessary to protect the interest of the United 
States. 

‘Sec. 4. That all arms, equipments, ordnance stores, or 
tents which may become unserviceable or unsuitable shall 
be examined by a board of officers of the militia, and its 
report shall be forwarded to the governor of the State or 
Territory direct to the Secretary of War, who shall direct 
what disposition, by sale or otherwise, shall be made of 
them; and, if sold, the proceeds of such sale shall be covered 
into the Treasury of the United States.’” 

The States did not own these stores, but by the express 
terms of the act they remained and were the property of 
the United States. It was undoubtedly the purpose of 
Congress in enacting the above legislation to authorize the 
General Government to provide arms, ordnance stores, 
quartermaster’s stores, and camp equipage for the militia 
of the several States, with a view of having an organized 
force, with equipments, ready in case of emergency. An 
emergency arose when the war with Spain was declared, 
and although the militia as such was not called into active 
service, the several States furnished quotas of troops, which 
were mustered in as a part of what was called the Volunteer 
Army of the United States, and the arms, ordnance stores, 
etc., which were already in possession of the States, under 
the provisions of the above act, were used in equipping and 
providing for the said troops. There is most certainly no 
law under which the United States can pay the States for 
arms, ordnance stores, etc., furnished by virtue of the fore- 
going law, because, as before stated, these stores were the 
property of the United States, and did not belong to the 
States at all; and when the soldiers in the Army of the 
United States were using these stores, they were using 
property of which the Government was the sole owner. 

The only question, then, is as to whether the Government 
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is either empowered or required to issue to the several 
States stores in kind to replace such of these arms, ordnance 
stores, etc., as were exhausted, consumed, or impaired by 
use in the war with Spain, or, in case the Government can 
not return such stores in kind, are the States entitled to 
credit by the Government for the value of such stores? 

I do not hesitate to advise that the Government has no 
authority to supply stores of this character to be issued to 
the militia of the States from the general appropriations 
for the War Department, the power being derived from the 
act above quoted. If any part of the appropriation made 
by the said act remains, or if there are arms, ordnance 
stores, quartermaster’s stores, and equipage on hand, pur- 
chased under authority of the same, and the appropriation 
made thereby, I do not doubt the right of the Government 
to refurnish the several States from this source. But in 
the absence of this appropriation, or of arms, ordnance 
stores, etc., purchased with it, I do not find any lawful 
authority by which such stores can be again supplied to the 
militia of the several States. 

Very respectfully, JAS. E. BOYD, 
_ Assistant Attorney-General. 


Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF WAR. 





STAMP TAX—REINSURANCE POLICIES. 


The purpose of Schedule A of the war-revenue law is to tax the policy 
by which an insurance is made, either life, fire, or marine, and not 
the reinsurance of such policy. . 


DEPARTMENT OF JUSTICE, 
March 2, 1899. 

Str: I have the honor to acknowledge receipt of yours of 
February 10, ultimo, relative to the scope of the opinion 
recently rendered by me in response to your request con- 
cerning what are called ‘‘reinsurance policies,” whether or 
not such policies are required to be stamped under the pro- 
visions of Schedule A of the war-revenue act. 

You state in your letter that the Commissioner of Internal 
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Revenue calls attention to the fact that the opinion relates 
only to the tax on reinsurance of life policies, whereas an 
opinion was requested on the reinsurance of all kinds of poli- 
cies mentioned in Schedule A of said act, and you inquire 
whether the opinion which I have rendered in regard to life 
insurance will cover the reinsurance of other kinds men- 
tioned in the act. 

The opinion which I rendered was based upon a state of 
facts which I copy from the letter of the Commissioner of 
Internal Revenue, as follows: 

‘*This question of reinsurance relates only to the assump- 
tion by one insurance company of a part of a risk taken by 
another on receiving a proportionate part of the premium 
that was originally paid. It is of no interest to the benefi- 
ciary or the party primarily insured, except perhaps as the 
double insurance may contribute to his benefit in case of the 
insolvency of the company with which he originally con- 
tracted.” 

In the opinion which I gave I advised you that such trans- 
actions between life-insurance companies, after the policy of 
insurance had been issued to an individual, were not taxable 
under the provisions of the law. The same principle 
applies to fire and marine insurance companies, for the law 
is substantially the same as regards the tax upon all classes 
of insurance policies. It was the purpose of the law to tax 
the policy by which the insurance is made, either life, fire, 
or marine; and there is no reasonable construction of it 
which would tax a transaction between the insurance com- 
panies themselves by which a risk taken by a policy already 
issued is divided. 

Respectfully, JAS. E. BOYD, 
Assistant Attorney-General. 


JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


Approved. 





MARINE CORPS—LONGEVITY. 


Credit should be given a person seeking promotion in the Marine Corps, 
as well as in the Navy proper, for the time of service of such person as 
a cadet at the Naval Academy and at sea anterior to commission, in 
making the promotions provided for by the act of March 3, 1899. 
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DEPARTMENT OF JUSTICE, 
March 4, 1899. 

Sre: I have the honor to acknowledge receipt of yours of 
this instant, relative toa certain provision of the act recently 
approved by the President entitled ‘‘An act to reorganize 
and increase the efliciency of the personnel of the Navy and 
Marine Corps of the United States.” You call my attention 
to the following provision of the said act: 

‘* That the staff of the Marine Corps shall consist of * * * 
two assistant quartermasters and one assistant paymaster, 
each with the rank of major; and three assistant quarter- 
masters with the rank of captain. That the vacancies 
created by this act in the departments of the adjutant and 
inspector and paymaster shall be filled first by promotion 
according to seniority of the officers in each of these depart- 
ments, respectively, and then by selection from the line 
officers on the active list of the Marine Corps not below the 
grade of captain, and who shall have seen not less than ten 
years’ service in the Marine Corps,” 
and then to the following, from the act making the appro- 
priations for the naval service for the fiscal year ending 
June 30, 1897, approved June 10, 1896: 

‘* That all officers who have been or may be appointed to 
any corps of the Navy or to the Marine Corps after service 
in a different corps of the Navy or of the Marine Corps 
shall have all the benefits of their previous service in the 
same manner as if said appointments were a reentry into 
the Navy or into the Marine Corps.” 

You then say: 

‘*In view of the foregoing provisions of law, I have the 
honor to ask your opinion as to whether or not an officer 
who entered the Marine Corps from the Naval Academy 
July 1, 1893, and has served in the corps continuously until 
this date, is, by reason of his service of six years as a naval 
cadet, i. e., four years at the Academy and two years at sea 
before being commissioned, in connection with his Marine 
Corps service, eligible to appointment to the position of 
assistant paymaster with the rank of major, provided for in 
the clause of the personnel bill hereinbefore quoted. It 
may be proper to add that, by virtue of promotion to be made 
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under other provisions contained in the personnel bill, the 
officer referred to will have the rank of captain, 2 necessary 
qualification in connection with his advancement to the 
place sought.” 

The only question presented by your inquiry is as to 
whether, in estimating the time which is necessary for 
qualification for the promotion provided for by this law, 
the time of service as a naval cadet at the Naval Academy 
and at sea shall be counted. 

There can be no doubt about the proposition that the time 
of service of a cadet at the Naval Academy and at sea ante- 
rior to commission is as much a time of preparation for 
service in the Marine Corps as it is in the Navy proper, 
because the Marine Corps is an essential part of the naval 
organization. I understand that, in the appointments and 
promotions in the Navy proper the time of preparation at 
the Academy and at sea has always been counted as time 
served. That being the case, and the Marine Corps being 
a part of the Navy, and this preparation at the Academy 
and at sea being necessary in order to qualify for service in 
the Marine Corps, I see no reason why the benefits of the 
time at the Academy and at sea anterior to commission 
should not be given to persons seeking promotion in the 
Marine Corps as well as in the Navy proper. I think this 
view is sustained by the provision of the act of June 10, 
1896, to which you call special attention. 

In view of these and other considerations which it is not 
necessary to discuss here, I advise you that my opinion of 
the law is, that in making the promotions provided for by 
the recent act of Congress in the Marine Corps, an appli- 
cant is entitled to have his time at the Naval Academy and 
at sea anterior to commission counted as time of service. 

- Respectfully, 
JAS. E. BOYD, 


Assistant Attorney- General. 
Approved. 


JOHN W. GRIGGS. 
The SECRETARY OF THE Navy. 
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NAV Y—RETIREMENT. 


The provisions of the act of March 3, 1899, relative to voluntary or com- 
pulsory retirement, applies to the current year ending June 30, 1899, 
as well as any fiscal year in the future. 


DEPARTMENT OF JUSTICE, 
March 8, 1899. 

Str: I have the honor to acknowledge receipt of yours of 
the 6th instant, in which you refer to the act of Congress 
approved March 3, 1899, entitled ‘‘An act to reorganize and 
increase the efficiency of the personnel of the Navy and 
Marine Corps of the United States.” You quote certain 
provisions of the said act and submit for my opinion the 
following question: 

‘* Whether the words ‘ when at the end of any fiscal year,’ 
as employed in section 8, and ‘should it be found at the end 
of any fiscal year,’ as used in section 9, of the act indicated, 
apply to the current fiscal year, or whether it is the intent 
of the act that one complete fiscal year shall elapse before 
the voluntary or compulsory retirements provided for in 
the two sections cited are to be made.” 

Undoubtedly a complete fiscal year must elapse before 
the retirements provided for in the two sections referred to 
can be made; but, in my opinion, a proper construction of 
the language of the act does not lead to the conclusion that 
the full fiscal year must elapse after the passage of the law. 
The law is now in force, and the language in both sections 
is ‘‘at the end of any fiscal year.” There can be no other 
reasonable interpretation than that this applies to the end 
of any fiscal year occurring after the passage of the act— 
not that the whole of the fiscal year shall elapse during the 
existence of the act, but that the end of the fiscal year 
shall occur after the act goes into effect. 

The fiscal year, as established by the laws of the United 
States, begins on the first day of July and ends on the 30th 
day of June next following. 

My opinion is that the provisions of this act, which went 
into effect on the day of its approval, March 3, 1899, apply 
as well to the current fiscal year, which ends on the 30th 
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of June next, as to any fiscal year in the future whilst the 
law is in existence. 


Respectfully, 
- JAS. E. BOYD, 


Assistant Attorney-General. 
Approved. 


JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE Navy. 





ARMY—QUARTERMASTERS. 


The act of March 2, 1899, takes from the four principal assistants of the 
Quartermaster-General the rank of colonel, and the increased rank 
of the Quartermaster on the staff of the Commanding General of the 
Army, given them by the act of July 7, 1898. 


DEPARTMENT OF JUSTICE, 
March 10, 1899. 

Str: The act of July 7, 1898, to increase the efficiency of 
the Quartermaster’s Department, provides that °‘ during the 
existing war, and for a period not exceeding one year there- 
after,” the Secretary of War may “‘ assign a suitable officer ” 
in charge of each of certain divisions of the Quartermaster’s 
Department, and *‘ may assign to duty ” as special inspectors 
of the Quartermaster’s Department not exceeding four offi- 
cers, and that he *‘ may assign ” an officer of the Quartermas- 
ter’s Department in charge of each principal depot of the 
Quartermaster’s Department, not exceeding twelve; and that 
all these officers so assigned, and also the ‘*‘ Quartermaster 
on the statf of the Commanding General of the Army ” shall 
have ‘‘ the rank next above that held by them and not above 
colonel.” This act also provides that the four principal 
assistants of the Quartermaster-General, while so acting, 
shall have the rank of colonel. 

The eleventh section of the act to increase the efficiency 
of the Army, approved March 2, 1899, reads as follows: 

‘* That so much of the acts approved July seventh, eight- 
een hundred and ninety-eight, as authorizes the assignment 
of certain officers of the Quartermaster’s and Subsistence 
departments with increased rank, and the continuance in 
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service of certain volunteer officers of those departments for 
a period of one year after the close of the present war, is 
repealed.” 

After calling my attention to this legislation, you request 
my opinion as to whether the act of March 2, 1899, takes 
from ‘‘ the four principal assistants of the Quartermaster- 
General” the rank of colonel given them by the act of 
July 7, 1898, and the increased rank given by it to ‘‘the 
quartermaster on the staff of the Commanding General of 
the Army.” 

The point suggested in your inquiry is, that ‘‘the four 
principal assistants of the Quartermaster-General,” and 
‘* the quartermaster on the staff of the Commanding General 
of the Army ” should be segregated from the other officers 
of the Quartermaster’s Department affected by the act of 
July 7, 1898, and allowed to retain the increased rank con- 
ferred by it on the ground that they do not hold assignments 
authorized by the act, but simply enjoy increased rank 
under assignments existing when the act was passed. While 
it may be true that the act of July 7, 1898, did not authorize 
the specific assignments in question, in the sense of creating 
new and additional assignments, yet it did attach to these 
assignments increased rank and therefore did authorize the 
‘assignments as assignments with increased rank. The exist- 
ing and additional assignments to which increased rank was 
attached by the act all became assignments with increased 
rank authorized by the act. The act of March 2, 1899, was 
directed especially to such assignments—assignments carry- 
ing increased rank under the acts of July 7, 1898. It 
repealed the authority for assignments with increased rank 
in the Quartermaster’s and Subsistence departments, I can 
see no reason for exempting the four principal assistants of 
the Quartermaster-General and the quartermaster on the 
staff of the Commanding General from the effects of this 
repeal. 

I have no hesitation, therefore, in answering your ques- 
tion in the affirmative. 

Respectfully, 
JOHN K. RICHARDS, 
Acting Attorney-General. 


The SECRETARY OF Wank. 
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PHILIPPINE ISLANDS—SPANISH PRISONERS. 


Under the treaty with Spain the United States obligated itself to convey 
from the Philippine Islands to Spain, only such Spanish soldiers as 
were actually made prisoners of war either by the United States or by 
the insurgents. 

Troops remaining under arms, under the control and direction of Spanish 
officers, are to be removed at the expense of the Spanish authorities. 


DEPARTMENT OF JUSTICE, 
March 15, 1899. 

Sir: In response to your request to be advised as to what 
Spanish soldiers this Government, by the treaty of Paris, 
contracted with Spain to convey from the Philippine Islands 
to Spain, I have the honor to advise you as follows: 

The subject is covered by Articles V and VI of the treaty 
of peace signed at Paris on December 10, 1898. The state- 
ments of the treaty are so specific that a mere recital of them 
will be sufficient. 

It is provided in Article V that the United States will, 
upon the signature of the present treaty, send back to Spain, 
at its own cost, the Spanish soldiers taken as prisoners of 
war on the capture of Manila by the American forces. 

This provision includes only one class, namely, such Spanish 
soldiers as were actually surrendered to the United States 
forces as prisoners of war upon the capture of the city of 
Manila. It does not relate to the soldiers of Spain that 
remained under arms in different parts of the Philippine 
Islands at the time of the treaty of peace. These latter 
never became subjéct to the orders or control of the United 
States, and never were actually prisoners of war, but were 
those forces which, remaining under the control of the Span- 
ish authorities, were to be removed by Spain as a part of the 
evacuation of the Philippines, which, by Article V of the 
treaty, Spain agreed, upon the exchange of the ratifications 
of the treaty, to carry into effect. | 

Article VI of the treaty makes provision for the sur- 
render and return of another class of prisoners, namely, 
those prisoners held by Spain as prisoners of war, or detained 
or imprisoned for political offenses in connection with the 
insurrection in Cuba and the Philippines and the war with 
the United States. Reciprocally, the United States agreed to 
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release all persons made prisoners of war by the American 
forces, and undertook to obtain the release of all Spanish 
prisoners in the hands of the insurgents in Cuba and the 
Philippines. 

All prisoners of war released by the United States, or 
caused by them to be released on the part of the insurgents, 
the United States also agreed to return to Spain at its own 
cost. 

So that the entire scope of the article relates only to those 
who were actual prisoners of war in the custody of the 
United States or in the custody of the insurgents and sub- 
sequently surrendered to the United States. 

No part of the treaty obligates the United States to return 
any Spanish soldiers except those who had been actually 
made prisoners of war either by the United States or by 
the insurgents. Troops remaining under arms, under the 
control and direction of Spanish officers, are to be removed 
under the evacuation clause of the treaty, and not at the 
expense of the United States. 

Very respectfull 
ea JOHN W. GRIGGS. 
The SECRETARY OF War. 





CUBA—CONCESSIONS. 


The obligations of the United States with reference to Cuba are merely 
those which arise from the fact that it is a temporary military occupant. 

The United States Government is not the successor of the Govern- 
ment of Spain in Cuba, but merely an intervening power arranging 
the succession, and as such it can not be held to have assumed the 
obligations arising from or growing out of concessions granted or con- 
tracts entered into by the Spanish Government in Cuba previous to 
its surrender of sovereignty therein. 


DEPARTMENT OF JUSTICE, 
March 17, 1899. 
Str: I have your letters of the 4th and 10th instant, con- 
cerning concessions to British companies for cables at or near 
Cuba and the Philippines. 
You say you are awaiting my views as to the subjects in 
question for communication to the British embassy. 
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The ambassador says that the considerations submitted 
with pro memoria relating to the Philippine concession apply 
as strongly to the case of Cuba, and it is upon that he relies. 

The pro memoria thus referred to says: 

** The obligations contracted by Spain under those conces- 
sions are of a local nature, and it will not be contested, as 
Her Majesty’s Government believe, that they become bind- 
ing on the United States Government on their taking pos- 
session of the islands or assuming effective control of them, 
whether under a formal protectorate or otherwise. On the 
faith of those concessions the company has expended vast 
sums for the benefit of the islands, and the obligations in 
question clearly belong to that class of local obligations 
which have always heen held to be transferred with the sov- 
ereignty and to pass with the territory.” 

American control of Cuba is essentially, and merely that, 

of a temporary military occupant. Our obligations, there- 
fore, are those which arise from that fact. Benefits to the 
island and obligations local to the island, so far as becoming 
obligations of the United States, would seem from their very 
nature obligations of the island or its people, and not of a 
military occupant entering for a single and temporary pur- 
- ‘pose. 
If a protectorate would make the protector obliged hy the 
concessions, we have not established a protectorate over 
Cuha, and it is needless to discuss the soundness of such a 
questionable proposition. 

That all the debts which are or may be inherited by the 
government of Cuba from the Government of Spain are now 
debts of the United States, payable from the Federal Treas- 
ury, logically follows from the argument of the ambassador, 
and certainly seems to me a conclusion without law or reason 
or justice in support of it. 

That we are wholly free from responsibility with regard 
to the affairs of the island, while temporarily occupying it, 
is not pretended; but, as I have said, our duty is to do and 
abstain from those things which a mere temporary military 
occupant still theoretically at war with Spain ought to do 
and abstain from, and not the duty of assuming all the exec- 
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utory and other contracts which may belong to the past 
Government or its successor. 

Our Government is not such successor, but merely an in- 
tervening power arranging the succession. It did not make 
the contract of concession; it is not the beneficiary receiv- 
ing the benefits said to accrue to the island from the cables, 
nor is it the island or locality to which the obligations are 
said to be locally attached. Neither does it appropriate to 
itself the revenue of the island. 

In discussing the very celebrated decision in the case of 
debts on hypothecation due to Hesse Cassel, paid to Napo- 
leon, and alleged by the restored Elector of Hesse not to 
be discharged thereby, Calvo (sec. 2489) remarks that the 
eminent authors of the decision to the contrary successfully 
established the distinction between the acts of a transitory 
conqueror—that is to say, one exercising authority only in 
virtue of a simple military occupancy—and a conqueror 
whose title to govern permanently is recognized. 

Assuming, as we can not but do, that our military inter- 
vention and present aims are legitimate, we violate no con- 
tract in taking the necessary temporary measures to effec- 
tuate those aims. That our military officers should confine 
themselves to measures consistent with the nature of our 
occupation is, I suppose, understood by the signal officer 
referred to by the ambassador, and I am inclined to disbe- 
lieve that a permanent telegraph system such as would be 
used by the French company in regular competition with 
the lines in question is in contemplation. See my opinion, 
recently furnished the Secretary of War, concerning con- 
tracts of the city of Havana. 

It is not suggested that, except in case we are bound 
by the contract of concession, a telegraph line for our own 
temporary purpose and governmental use by us in accom- 
plishing it and preventing bloodshed while doing so, would 
give just cause of complaint by the concessionary. It seems 
to me probable that whatever is done or contemplated is of 
that character. If not, you can further advise me. 

I think it well to suggest a doubt, however, whether the 
two concessions constitute a legal and just obligation upon 
the people and government of Cuba, for the reason, among 
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others, that both of them—one, of 1869, providing for a 
line from Santiago to Havana; the other, of 1895, a line 
from Manzanillo to Havana—were manifestly given in fur- 
therance of the suppression of rebellious efforts by the 
people of the island terminating in its separation from 
Spain. 

Turning now to the Philippine concessions, I find myself 
insufficiently provided with information. The concessions 
are not before me and there seems to be lack of agreement 
asto their terms. So far as definitely stated, however, they 
give a monopoly of the right to lay cables, not between the 
different Philippine islands, but from them to other coun- 
tries. The infraction, however, is alleged as the proposed 
laying of interisland cables. 

I think it is probable that the provision as to cables to 
other countries is a principal, if not the only, concession, 
and it seems clear that the interisland cables are projected 
exclusively for military reasons and as military necessities. 
I suppose the project is ina state of suspense at present, 
and therefore that there is ample time to obtain more full 
and precise information, with copies of the concessions. 

We should at least be furnished with some definite know}l- 
edge of the terms of a contract alleged to be binding upon us 
before we can be expected to act upon that theory. 

I may add, however, a doubt that promises or obligations 
in view of the laying of cables from the Philippines to other 
countries are in consideration of purely local benefits or to 
be regarded as local obligations that pass with the territory. 

These are all merely tentative observations. . The ambas- 
sador will perceive that the discussion involves principles 
indirectly affecting our whole course of procedure, present 
and future, with regard to Cuba and the Philippines, and 
not merely the private interest of the companies, to which 
no irreparable injury is threatened. 

Requesting fuller information from the British ambassa-’ 
dor and the War Department, I am, 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF STATE. 
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PARIS EX POSITION—CONCESSIONS. 


The commissioner-general of the Paris Exposition has no authority to 
let a contract for the printing and publication of a catalogue of the 
United States exhibit, etc., in which the contractor is to receive no 
money from the United States, but is to derive his compensation there- 
for from the proceeds of the sale of the catalogue and the insertion of 
advertisements therein. 

Any money that might be derived by the commissioner-general through 
the granting of concessions, or the sale of a catalogue, belongs to the 
United States and should be turned into the Treasury. 


DEPARTMENT OF JUSTICE, 
March 18, 1899. 
Sir: I have the honor to acknowledge the receipt, by 
your reference of the 6th instant, of the following questions 
submitted to you by the commissioner-general to the Paris 
Exposition of 1900: 


‘*LEGAL QUESTIONS INVOLVED IN THE LAW CREATING THE 
PARIS COMMISSION. 


‘*The French authorities will grant a very limited num- 
ber of concessions to citizens of the United States to do 
business on the exposition grounds, such as conducting res- 
taurants, etc., upon the recommendation of the commissioner- 
general of the United States. These concessionaires will 
have to pay to the French authorities certain moneys for this 
privilege. The question in this case is whether the com- 
missioner-general will be justified in accepting from such 
concessionaires as he may recommend any money considera- 
tion because of such recommendation. 

‘‘If the commissioner-general is justified in accepting 
such money consideration, can he use the money for pur- 
poses of the business of the commission without turning it 
into the United States Treasury ? 

‘‘The French authorities accord to the commissioner- 
general of the United States the privilege of printing, pub- 
lishing, issuing, and selling, or otherwise disposing of a 
catalogue of the United States exhibit and of the exhibit 
made by citizens of the United States undert. e commissioner- 
general. This catalogue would cost to the fund of the 
commissioner-general, if printed by the commission, many 
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thousands of dollars, the exact amount being impossible to 
estimate. The questions to be determined under this head 
are as follows: 

“1. Can the commissioner-general let a contract for the 
printing and publication of this catalogue to responsible 
parties, retaining, of course, absolute control of the matter 
inserted and the manner of publication, the terms of which 
contract shall provide that the printer and publisher shall 
receive no consideration from the commissioner-general, 
but may sell the catalogues at a price to be determined by 
the commissioner-general, and may collect payment for 
such advertising as the commissioner-general may approve 
to be inserted in the catalogue, in this way saving to the 
fund of the commission the entire cost of publication ? 

‘°2. Should the commissioner-general let such a contract, 
which would relieve the commission of all cost of publica- 
tion of the catalogue, can he also receive an additional 
financial consideration from the contractor; and if so, can 
he expend it in the conduct of commission business or must 
it be turned into the Treasury of the United States? 

‘If the commissioner-general should print, publish, and 
issue this catalogue at the cost of the commission fund, can 
he sell the catalogue to individuals desiring it; and if so, 
can he use the money received therefor for the use of the 
business of the commission or must it be turned into the 
United States Treasury ?” 

The first question is answered in the negative. 

The contracts referred to would be void or of extremely 
doubtful validity and conformity with the spirit of the 
laws, and I strongly advise against them. (See act of May 1, 
1884, 23 Stat. L.,17; Rev. Stat., 3732, 3709, 3786; 19 Opin., 
650.) 

Any money received in any of the ways suggested would 
be money of the United States in the hands of the commis- 
sion, and there would be no authority to appropriate it to 
any particular object. It therefore should be turned into 
the Treasury. 

Congress evidently intends to pay the expenses incident 
to our participation in the exposition, and does not contem- 
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plate any mere money-making arrangements to eke out the 
funds appropriated by it for the purpose. 
Respectfully, 
JOHN W. GRIGGS. 
The PRESIDENT. 





RELEASE OF SEIZED VESSEL. 


The opinion of the Navy Department that it is proper and expedient to 
release the steamship Abbey, seized at Batangas, Philippine Islands, by 
Admiral Dewey, to the American claimant, concurred in. 


DEPARTMENT OF JUSTICE, 
March 18, 1899. 
Sm: In reply to your communication of 17th instant, 
relative to the steamship Abbey, which was seized some time 
last September at Batangas, Philippine Islands, by order of 
Admiral Dewey, I have the honor to advise you that I con- 
cur in the opinion expressed in your letter, that it is now 
proper and expedient to release the vessel to the American 
claimant, Mr. Sylvester. But before doing so, I recommend 
that he be required to stipulate that he expressly waives, in 
consideration of the release, all claims for damages against 
the United States and its officials for the seizure and deten- 
tion of the vessel. | 
The papers transmitted to me with your letter are here- 
with returned. 
Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE Navy. 





SLAUGHTER OF INFECTED ANIMALS. 


The Secretary of Agriculture may slaughter such sheep as are adjudged 
to be infected with a contagious disease or exposed to infection, and in 
making the compensation provided by the act of August 30, 1880, he 
is limited to those which were exposed to infection but not then 
infected. 

The language of section 8 of this act, authorizing the slaughter of infected 
animals, is in terms merely permissive and not mandatory. 

The violation of the provisions of a statute that subject a person toa 
penalty, whether a forfeiture or otherwise, must be something more 
than an accidental or unwitting violation. 
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DEPARTMENT OF JUSTICE, 
March 20, 1899. 

Srr: I have the honor to acknowledge the receipt of your 
communication of February 11, 1899, requesting my opinion 
as to the liability of the Department of Agriculture to make 
compensation to the owners of certain sheep slaughtered by 
direction of that Department, as infected by or exposed to 
contagious disease, and inclosing brief for the claimants and 
brief in reply by the Chief of the Bureau of Animal Indus- 
try, and the questions asked are these: 

‘First. Accepting the statement of facts made by the 
Chief of the Bureau of Animal Industry as correct, should the 
claimants receive any compensation from this Department? 

‘**Secondly. In case you conclude that the claimants are 
entitled to any compensation, should the full value of all 
the animals slaughtered be paid, or should the compensation 
be limited to those animals which did not present symptoms 
of contagious disease ¢” 

It would be difficult, if not impossible, to answer your 
questions put in this precise form, because of the difficulty 
of determining just what, in the long and elaborate state- 
ment or brief of the chief of the bureau referred to, are 
statements of facts, as distinguished from evidence, opinion, 
or conclusions of law. Besides, this statement claims as a 
fact that the sheep in question were knowingly and pur- 
posely imported in violation and in fraud of the only statute 
allowing compensation in such cases, and which, if true, 
would of course preclude any right to compensation. But 
perhaps an opinion based upon the following summary of 
facts, and which are sufficient for that purpose, will cover 
all that you desire. I take these facts from the two briefs 
referred to, and as to which there does not appear to be any 
substantial difference in views, viz: 

The sheep—several thousands in number—were by the 
owners, Crary, Packer, and Knott, who had just purchased 
them in Mexico, imported therefrom into the United States 
at KE] Paso, Tex., on December 27, 1896. They were per- 
mitted and authorized by the United States officers to be 
brought across the Rio Grande River at this point into the 
United States without being first inspected, and the customs 
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duties upon such importation were paid by the owners to 
the Government officers in El] Paso. 

On, or very shortly after, their arrival at E] Paso the 
inspectors there of the Department of Agriculture found, or 
suppose they did, that some of the sheep were infected 
with the contagious disease, the ‘‘scab,” and so notified the 
owners, the collector of customs, and the Department of 
Agriculture. 

The Mexican authorities at Juares, the point across the 
river from El Paso, from which the animals were imported, 
refusing to permit the return of the sheep, they were all 
slaughtered by direction of the Department of Agriculture; 
and the owners now ask of that Department payment of the 
value of the sheep as compensation. 

The matter here involved is governed by the actof August 
30, 1880 (26 Stat., 414, 415), section 8 of which provides 
that— 

‘*The Secretary of Agriculture may cause to be slaugh- 
tered such of the animals named in this act as may be, under 
regulations prescribed by him, adjudged to be infected with 
any contagious disease, or to have been exposed to infection so 
as to be dangerous to other animals, and that the value of ani- 
mals so slaughtered as being so exposed to infection but not 
infected may be ascertained by the Secretary of Agriculture 
and owners thereof, if practicable; otherwise, by the 
appraisal of two persons familiar with the character and 
value of such property, to be appointed by the Secretary 
of Agriculture, whose decision, if they agree, shall be final. 
Otherwise, the Secretary of Agriculture shall decide between 
them, and his decision shall be final; and the amount of the 
value thus ascertained shall be paid to the owner thereof 
out of money in the Treasury appropriated to the use 
of the Bureau of Animal Industry; but no payment shall be 
made for any animal imported in violation of the provisions 
of this act.” 

It is claimed in the brief of the Chief of the Bureau of 
Animal Industry that the sheep here in question were 
imported in violation of the act referred to, and that there- 
fore no compensation can be paid the owners under the 
section in part quoted above. 
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The only evidence in the case to which I have had access 
is the statements of such evidence in the respective briefs 
referred to, but as this is stated with much care and gener- 
ally zn hac verba, and as each was apparently intent on stat- 
ing all the evidence there was—the one in support and the 
other in denial of this claim of illegal importation—it may 
be fairly assumed that all the material evidence upon this 
claim is thus stated. 

From the evidence thus stated it seems impossible to fairly 
conclude that this claim of importation in violation of the 
acts of Congress is sustained. 

In this, as in most cases, the violations of the provisions 
of a statute that subject a person to a penalty, whether of 
forfeiture or otherwise, must be something more than an ac- 
cidental or unwitting violation, and all through the statute 
referred to the penalties prescribed are only for knowing, 
willful, or proposed violations of its provisions; and this is 
in conformity with the general theory of penal statutes, and 
in this case I have no doubt that such knowing, willful, or 
proposed violation of the statute must be shown in order to 
deprive the owners of the right to compensation for their 
sheep thus slaughtered. 

In this case, as in others where knowledge, purpose, or 
intention is required to be shown, this may be shown by 
attendant facts and circumstances from which such knowl- 
edge, purpose, or intention may be inferred, and in this case 
an illegal importation might be thus established, but I do 
not think that the evidence shows it here. 

It appears that while these sheep were in quarantine, 
under the directions of the Department, in pursuance of the 
act referred to, their owners asked to be permitted, if the 
sheep were infected with the ‘‘ scab,” to treat them with a 
remedy which they, in common with other experienced 
stockmen, believed to be a specific for that disease, but this 
was refused as not being authorized by the statute, and, with 
no effort to save them, the sheep were slaughtered. 

The object of this section is simply to prevent the spread 
of contagious disease, and, as in all such cases involving an 
interference with private property, the measures authorized 
should be carried out with as much regard for private prop- 
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erty and the rights of the individual citizen as is practicable 
and consistent with the attainment of the object sought, and 
in this case the destruction of several thousand dollars’ 
worth of sheep would seem to have been warranted only in 
case this was found to be the only reasonable, practical way 
to prevent the spread of the infection; and that it would not 
have been unreasonable, as it certainly would not have been 
illegal, to permit the owners, while the sheep were in quar- 
antine, to try, by reasonable measures, at their own expense, 
to save their property, and that the officers of the Bureau 
at El] Paso might well have permitted this. 

The language of the above section authorizing the Secre- 
tary of Agriculture to cause to be slaughtered animals 
infected with a contagious disease, or which have been 
exposed to infection so as to be dangerous to other animals, 
is, in terms, merely permissive and not mandatory. But 
the Chief of the Bureau of Animal Industry in his brief 
invokes the general rule that, unless otherwise indicated, 
statutes conferring upon public officers powers to be exer- 
cised for public purposes, though merely permissive in 
terms, are mandatory by construction. And he insists that 
in this case the statute is mandatory to the Secretary, who 
had no choice but to cause the animals to be slaughtered. 

The rule is often thus applied, but the nature of the 
power, the subject-matter upon which it is to be exercised, 
the contingency of its exercise, the apparent necessity for 
discretion and judgment, and many other considerations 
often require a different construction, and such seems to be 
necessary in this case. 

An act of this character, authorizing, upon the judgment 
of Government officials, on er parte evidence, the arbitrary 
seizure, condemnation, and destruction of the private prop- 
erty of individual citizens, though for the general good, is 
a harsh measure at best, and the power thus conferred 
should be exercised only when necessary to the end required; 
and the determination of this necessity, and of whether and 
when it should be exercised, involves discretion and judg- 
ment, and does not admit of prior arbitrary direction. And 
this discretion is, by the section referred to, properly vested 
in the Secretary. 
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Besides, it will be observed that the power thus conferred, 
to cause to be slaughtered animals infected or that have been 
exposed to infection, is not limited to such animals imported 
into the United States, but ‘‘applies to all such of the ani- 
mals named in this act” as are then infected or have been 
exposed to infection, and with the same object, viz, the pre- 
vention of the spread of the disease. 

And if it were mandatory upon the Secretary o fAgricul- 
ture to cause to be slaughtered all the sheep in the United 
States that were infected by or had been exposed to a con- 
tagious disease, and if the officers of that Department were 
as vigilant as officers ought to be, it is safe to say that the 
Secretary, under this statute, would exterminate more sheep, 
many of which might be cured, than would be lost by con- 
tagious disease even without Government protection. 

Such is not the construction or object of the statute, but 
the power conferred is to be exercised or not, and when, and 
to what extent, according to the discretion of the Secretary 
of Agriculture, which should be exercised with a due regard 
to its necessity upon the one hand, and for the rights of 
private proper:y upon the other. 

Some of the foregoing observations are not strictly 
responsive to the questions asked, yet they are germane to 
and proper to be considered in connection therewith. 

For some reason not apparent the section of the act 
referred to limits the compensation for animals thus slaugh- 
tered to such as have been exposed to infection but not 
infected. This latter expression means those animals in 
which the existence of the disease is not manifest. 

I am, therefore, of opinion— 

First. That the owners of these slaughtered sheep are 
entitled to compensation therefor; and 

Second. That such compensation under the _ section 
referred to is limited to the slaughtered sheep in wkich the 
existence of the disease was not then manifest. 

Respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF AGRICULTURE. 
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While the United States is named as a defendant in the bill of com- 
plaint to foreclose the mortgage on the Central Branch Union Pacific 
Railroad, no subpeena, citation, or other process was served upon it, 
nor did it appear as a party, and is, therefore, not barred by said 
decree of sale and might still redeem the property or cause its resale 
on account of its subsidy lien. 

This railroad, in accepting the assignment of the rights and franchises 
of the Hannibal and St. Joseph Railroad Company, and the grant 
of lands, bonds, etc., conferred by act of Congress in aid of its con- 
struction, succeeded also to, and had imposed upon it, all the obliga- 
tions, limitations, and conditions with reference to the application of 
compensation for services for the Government toward the payment 
of these subsidy bonds. : 

One-half of the compensation due from time to time for the services 
rendered by this road for the Government should be withheld and 
applied upon the bonds issued by the United States in aid of its con- 
struction, notwithstanding the foreclosure and sale of the same. 


DEPARTMENT OF JUSTICE, 
March 20, 1899. 

Str: I have the honor to acknowledge the receipt of your 
communication of the 10th instant, requesting my opinion, 
in substance, as to whether the Treasury Department should 
recognize the validity of the foreclosure sale of Central 
Branch Union Pacific Railroad, and pay in money for trans- 
portation service for the Government over that road, instead 
of applying such compensation, in whole or in part, upon 
the subsidy debt of that company to the United States. 

Historically, the case is this: The Central Branch Union 
Pacific Railroad Company is but another name for the cor- 
poration chartered by the laws of Kansas by the name of 
the Atchison and Pikes Peak Railroad Company, and thus 
authorized to construct a railroad and telegraph line from 
Atchison, Kans., westward in Kansas, a distance of 100 
miles. The change of name to the present one of Central 
Branch Union Pacific Railroad Company was by act of the 
legislature of Kansas of January 1, 1867. 

The Hannibal and St. Joseph Railroad Company of Mis- 
souri is one of the Pacific railroad companies named in the 
Pacific railroad acts of Congress of July 1, 1862, and later 
acts; and by section 13 of said first-named act, was author 
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ized to extend its roads from St. Joseph via Atchison, fora 
distance of 100 miles westward from the Missouri River, 
and to there connect with a line forming part of the contin- 
uous line from the Missouri River to the Pacific Ocean, 
contemplated by said acts of Congress. And, by this act, 
the same grants of bonds and lands per mile, for this 100 
miles, right of way, and other privileges were made to this 
company, as in the case of the Union Pacific Railroad Com- 
pany, for its main line. 

On June 9, 1863, the Hannibal and St. Joseph Railroad 
Company assigned all its rights under this act, so far as 
related to this 100 miles of railroad, to the Atchison and 
Pikes Peak Railroad Company, above mentioned, having, 
within the time prescribed, filed its acceptance of the pro- 
visions of said act, as therein required. 

Under this assignment the Atchison and Pikes Peak Rail- 
road Company, at first under that name, and afterwards 
under its present name of Central Branch Union Pacific — 
Railroad Company, and under and in pursuance of said acts 
of Congress, and subject to the terms and provisions thereof, 
constructed the line of railroad and telegraph thus author- 
ized, from Atchison, 100 miles westward in Kansas, to 
Westerville, and received in aid of such construction the 
lands and bonds and the other benefits provided by said 
acts, which subsidy bonds amounted to $1,600,000, of which 
$640,000 were issued before this change of name and the 
residue thereafter, and the issue and delivery of which bonds, 
under section 5 of the act of July 1, 1862, constituted a 
mortgage upon the whole of said railroad and telegraph 
line and properties, but subordinate to the liens of the 
mortgage next mentioned. 

On May 1, 1865, and prior to said subsidy bonds, the 
Atchison and Pikes Peak Railroad Company executed its 
mortgage upon the whole of said 100 miles of railroad and 
telegraph and properties, to secure the payment of $1,600,000 
of its thirty-year 6 per cent bonds, and default being made 
of their payment, suit to foreclose said mortgage and sell 
all of said properties was commenced in the circuit court of 
the United States for the district of Kansas, and on Febru- 
ary 7, 1898, a final decree was entered therein directing the 
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sale of all said properties, and which sale was made, and was 
confirmed by said court June 27, 1898, and a deed was made 
shortly thereafter conveying the whole property to the pur- 
chasers, and the property is now owned and operated by 
the corporation for whom the purchase was made. 

The proceeds of this sale were not sufficient to pay any 
part of the subsidy claim of the Government, which remains 
unpaid. 

While the United States is named as a defendant in the 
bill of complaint in this suit, yet no subpeena, citation, or 
other process was issued or served upon it, nor did it appear 
or become a party in the case, and is, therefore, not barred 
by said decree or sale; and if the whole property were of 
sufficient value to pay any considerable portion of this sub- 
_sidy claim beyond the amount due on said first mortgage 
and costs, the United States might still redeem the property 
or cause its resale on account of its subsidy lien, but, as I 
understand, it is not. 

The question is whether, under these circumstances, this 
foreclosure and sale transferred the railroad and telegraph 
line and property, discharged from the various obligations, 
conditions, and requirements provided by these acts of Con- 
gress as to the operation and use of this property, and espe- 
cially the requirement that a portion or the whole of the 
amounts due from time to time from the Government for 
transportation service over this road and telegraph shall be 
applied in part payment of the subsidy bonds. 

The answer to this depends mainly upon the proper con- 
struction of various portions of these acts of Congress, in 
the light of their obvious purpose and object, and upon 
whether these provisions merely created a personal obliga- 
tion upon the company constructing the railroad and tele- 
graph under these acts, and receiving the grants of bonds, 
lands, and other benefits in aid thereof, or whether, on the 
other hand, these requirements extended also to the prop- 
erty itself and its use, in whosesoever hands it might be. 

In the first case the purchaser, whether at a forced or 
voluntary sale, would take the property free and discharged 
from these requirements; in the second the purchaser 
would take the property subject to these provisions, and 
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would be as much bound to comply with them as was the 
original company. A glance at these provisions will help 
to an answer. 

The object, intent, and purpose of this Pacific Railroad 
legislation are obvious, and are also expressed in these acts. 

Besides the general benefit to the nation and the people 
resulting from the opening up to settlement, cultivation, 
and use of this vast domain of the United States west of 
the Missouri River, there were certain other objects and 
purposes intended to be secured by these acts, and expressed 
therein, and provision therefor made. Some of these were 
of a permanent character, of indefinite duration, and the 
provisions for their attainment are equally permanent; and 
some had relation to a certain object, and the provisions for 
its attainment continue until that end is reached. 

Among the former are, as expressed in the title to the 
act approved July 1, 1862 (12 Stat., 489), and in other acts 
upon this subject, ‘‘to aid in the construction of a railroad 
and telegraph line from the Missouri River to the Pacific 
Ocean, and to secure to the Government the use of the same 
for postal, military, and other purposes.” 

The provisions requiring these companies to furnish com- 
munication and transportation over these lines when - 
required, and giving to the Government a preference in 
the use of the railroad and telegraph lines for communica- 
tion and transportation, and at rates not to exceed those 
paid by private persons for like services; and the require- 
ment that these railroad and telegraph lines shall be kept 
constantly in repair and use, and that the whole line of the 
respective railroads and telegraphs and the branches (of 
which the road here in question is one) shall be operated, as 
far as the Government and the public are concerned, as one 
continuous line of railroad and telegraph; the provision that 
any other railroad company may connect its road with those 
authorized by these acts, upon just and fair terms; the pro- 
vision that whenever the net earnings of a railroad and tele- 
graph line exceed 10 per cent the Congress may reduce the 
rates to be charged; and the provisions intended to prevent 
a monopoly, requiring the companies to permit connections 
of other telegraph lines and to afford facilities for tele- 
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graphing over railroad lines of telegraph—all these and 
other requirements and provisions of these acts of Congress 
are clearly permanent in character, of indefinite duration, 
and are not discharged by any alienation of the property. 
but go with it into whosesoever hands it may go, and are 
equally obligatory upon every owner. 

Of the other class, those intended to secure an object not 
necessarily permanent, and which, therefore, continue only 
until that end is attained, are those relating to the repay- 
ment of the vast sums advanced by the United States in 
aid of the construction of these railroad and telegraph lines 
and branches thereof; such as the provision of section 5 of 
the act of July 1, 1862, that the issue and delivery of these 
bonds shall, zps0 facto, constitute a first mortgage upon the 
railroad and telegraph line and property; that in section 6, 
that the grants of lands, bonds, etc., are upon the condition 
that the railroad companies shall pay these bonds at matu- 
rity; that in section 6, after the roads are completed at least 
5 per centum of the net earnings shall be annually applied 
in payment of these bonds and interest, and the provision of 
section 6, here in question, that, ‘‘all compensation for serv- 
ices rendered for the Government shall be applied to the 
payment of said bonds and interest until the whole amount 
is fully paid.” 

By section 5 of the act of July 2, 1864 (13 Stat., 356), this 
was amended so as to require but one-half of such compen- 
sation to be thus applied. 

By section 13 of the act of July 1, 1862, before referred 
to, the Hannibal and Saint Joseph Railroad Company was 
authorized to construct and operate this railroad from Atch- 
ison 100 miles westward in Kansas, ‘‘ upon the same terms 
and conditions, in all respects,” as are provided for the 
Union Pacific Railroad Company. This is, in substance, 
the usual form of expression adopted in these Pacific rail- 
road acts, for granting to the several other railroad com- 
panies the same benefits, privileges, and immunities that are 
conferred upon the Union Pacific Railroad Company by this 
act and the acts amendatory of and supplemental thereto, 
and for imposing upon them the same obligations, limita- 
tions, and conditions. And there can be no question that 
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the Atchison and Pike’s Peak Railroad, and also hy the name 
of Central Branch Union Pacific Railroad Company, in ac- 
cepting the assignment from the first-named company, and 
constructing the railroad and telegraph thereunder, and 
under and in pursuance of these acts of Congress, and in 
accepting the grants of lands, bonds, franchises, and privi- 
leges thereby conferred in aid of such construction, suc- 
ceeded also to and had imposed upon it all the obligations, 
limitations, and conditions of said acts, so far as applicable 
to said assignee company, including these provisions for the 
application of compensation for services for the Govern- 
ment, toward the payment of these subsidy bonds. 

The question, therefore, is whether this foreclosure and 
sale have operated to transfer the railroad and telegraph 
and property to the purchasers free and discharged from 
this requirement as to the application of one-half of this 
compensation, or whether the purchaser and the property 
are still bound thereby. 

And this, as before said, depends upon whether it is the 
mere personal obligation or requirement of the company 
building the road. 

It will be noted that this provision is alike applicable to 
all the bond-aided railroads provided for by these acts of 
Congress—main lines and branches—and is generally made so 
by the same general provision in each case, that the company 
is authorized to construct its road upon the same terms, con- 
ditions, etc., as are provided in the case of the Union Pacific 
Railroad Company, and was intended as a partial security 
for the hundreds of millions of dollars invested by the United 
States in these uncertain and hazardous enterprises, in aid 
of corporations which might become insolvent, and any one 
of which might sell and transfer its road and property. 

It can not be conceived that Congress in providing a se- 
curity for these vast sums should intend one so precarious 
as would be this, and the one requiring 5 per cent of the net 
earnings to be applied upon these bonds, and the one making 
the payment of the bonds at maturity a condition of the 
grants made if the company building the road could, after 
receiving all the bonds and lands, transfer the property so 

T843—VOL 22, pT 1 26 





402 CENTRAL BRANOH UNION PAOIFIC RAILROAD. 


that it and the purchaser would be absolved from each and 
all of these obligations and requirements. 

For it will be observed that if the sale in this case can 
have any such effect it is because the sale ttself, proprio vigore, 
does this, and not at all because of the reason or occasion of 
the sale or of whether it was forced or voluntary. 

By comparing the language of these acts making provi- 
sions for the operation of the railroad and telegraph lines for 
the right of the Government to use them, at fair rates, oblig- 
ing the companies to transport the mails, troops, public 
stores, supplies, etc., giving the Government a preference in 
the use of the lines, requiring them to be operated as one 
continuous line, and other provisions before alluded to, 
which are unquestionably permanent, not discharged or dis- 
pensed with by alienation, but following the property into 
whosesoever hands it may go, with that used in the special pro- 
visions under conside1ation, it will be seen that there is 
nothing in this language to warrant the claim that these 
special provisions intended as security are any less perma- 
nent or more affected by alienation, so long as the debt is 
unpaid, than are the other class first referred to. 

In each case the nature and reason of the requirement 
mark its duration, the one permanent, because the necessity 
for it is permanent, and the language indefinite as to dura- 
tion, the other, until the debt is paid, because the necessity 
for it has that duration. 

But however certain it is, upon general considerations, that 
this application of compensation is to continue until the 
bonds are paid, it is made absolutely so by the express pro- 
visions of the statute. Section 6 of the act of July 1, 1862, 
referred to, provides, ‘*‘ And all compensation for services 
rendered for the Government shall be applied to the payment 
of said bonds and interest untel the whole amount is fully 
pad.” 

It will be noticed, also, that this provision is not, in form, 
the personal obligation or requirement of any particular 
company or person, nor does it, in terms, impose any obli- 
gation upon any particular company or person, but simply 


requires that the compensation, by whomsoever earned, ‘ 


shall be thus applied. It is not so much a personal obliga- 
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tion or requirement, as one in rem, directing how certain 
earnings of a property, largely the creation of the Govern- 
ment, and largely under its control, shall be applied, and 
has no reference to the particular person whose earnings 
they are. 

The express command of the statute is that this applica- 
tion shall continue ‘‘ until the whole amount is fully paid.” 
This is, of course, conclusive that the sale of the property is 
not to stop such application. This would he to fix a limit 
for such application different from that fixed by the statute, 
but irrespective of sales, forced or voluntary, so long as it 
is a railroad and telegraph line, and renders service for the 
Government, one-half of the compensation for such service, 
no matter by whom earned, must be thus applied, ‘‘ until 
the whole amount (of the bonds) is fully paid.” 

To still further show that this is not the mere personal 
obligation or requirement of the company building the road, 
it may be pointed out that, if it were, the provision would 
require an impossibility, for it requires an application of 
earnings with which, in case of sale, the seller would be 
without power or right to comply. 

The provision for this application of compensation is a 
part of the same sentence of the same section which requires 
the performance of the service. The provision is that the 
grants in aid of construction ‘‘are made upon the condition 
that said company shall * * * atall times transmit dis- 
patches over said telegraph line; and transport mails, troops, 
and munitions of war, supplies and public stores, upon said 
railroad for the Government, * * * and all compensa- 
tion for services rendered for the Government shall be 
applied to the payment of said bonds and interest until the 
whole amount is fully paid.” Thus the whole provision for 
the service and its compensation is an entirety, and if the 
obligation to perform the service is not discharged or dis- 
pensed with by a sale, no more is the requirement as to the 
compensation therefor. No rule of construction would 
admit of it. — . 

But the question would seem to be put at rest by section 
150f the act of July 1, 1862, which provides that ‘‘ Wherever 
the word ‘company’ is used in this act it shall be construed 
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to embrace the words ‘their associates, successors, and 
assigns,’ the same as if the words had been properly added 
thereto.” 

Under this provision and independently of the general 
considerations stated, which are also sufficient to the same 
conclusion, the present owner under this foreclosure sale is 
the successor and assignee of the C:ntral Branch Union 
Pacific Railroad Company and, equally with that company, 
bound hy the statutory requirement that one-half of the 
compensation for services rendered for the Government 
upon that railroad and telegraph line shall be applied upon 
the bonds issued in aid of the construction of that line until 
they are fully paid. 

It is not necessary to enter upon a discussion of what 
would have been the effect of this decree and sale upon this 
requirement had the United States been a party thereto, 
and the bond debt still unpaid. 

From the whole of this Pacific legislation, it is apparent 
that, with reference to these bond-aided railroad and tele- 
graph lines and branches, largely the creation of Congress 
for national and public purposes, and in fixing the terms 
and conditions upon which it made the immense grants in 
their aid, Congress made very general provisions for the 
management and operation of these great roads, and all of 
which are without any reference whatever to any particular 
company which may, for the time being, own or operate 
such lines, but having relation only to the operation and 
management of the lines, no matter by whom. Such are 
the provisions to which I have referred, including that for 
the application of compensation for services for the Gov- 
ernment. These relate to the operation and management 
of the property itself and to the disposition of a portion of 
its earnings, go with it where it goes, and are at all times 
applicable, no matter who may own the property, and any- 
one purchasing must take the property subject to the burdens 
imposed by such a well-known public statute. 

Section 2 of the act of May 7, 1878 (20 Stat., 56), the 
Thurman Act, requires that the whole compensation for 
services rendered for the Government by the companies 
named in this act shall be retained, and one-half thereof be 
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presently applied to the interest of the subsidy bonds, and 
the other half turned into the sinking fund provided by 
that act. But I am of opinion that this section applies only 
to the companies named in that act, and does not apply to 
this case; and that in this case only one-half of such com- 
pensation should be withheld and applied upon said bonds, 
as provided by section 2 of the act of July 2, 1864 (13 
Stat., 356). 

I have, therefore, to advise you that one-half of the com- 
pensation due from time to time for services rendered for 
the Government over the railroad and telegraph line referred 
to in your communication should be withheld and applied 
upon the bonds issued by the United States in aid of the 
construction of that railroad and telegraph, notwithstand- 
ing said foreclosure and sale. 

Respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 
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The Treasury Department has no authority to insist that declarations 
upon goods obtained by purchase under section 3 of the act of June 10, 
1890, shall contain the further clause declaring that the prices in the 
invoice represent the actual foreign-market value on the day of ship- 
ment, etc. 

‘fhe Secretary of the Treasury can not, by his regulation, alter or amend 
a revenue law so as to insert into the body of the statute a limitation 
which Congress did not think it necessary to prescribe. 

No mere omission or failure to provide for contingencies, for which it 
might have been wise to provide specifically justifies any judicial or 
executive addition to the language of a statute. 


DEPARTMENT OF JUSTICE, 
March 22, 1899. 
Str: I have the honor to acknowledge the receipt of your 
communication of October 29, 1898, in which you quote 
from the provisions of section 3 of the customs administra- 
tive act of June 10, 1890, providing, among other things, 
for the contents of the declaration required to be signed by 
the purchaser of imported goods, or his representatives, and 
state the form of declaration in cases of purchased goods as 
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prescribed by the consular regulations (Form No. 138). You 
call my attention to the distinction made by said section 3 of 
the act aforesaid as to the form of declaration required in 
the case of purchased goods from that prescribed for goods 
obtained in any other manner than by purchase. You fur- 
ther state that in regard to purchased goods it has been 
observed by your Department that, in the lapse of time 
often occurring between purchase and shipment, it fre- 
quently happens that the market price of the merchandise 
(which, when required to be ascertained, is by sections 10 
and 19 of the act of June 10, 1890, the open market value of 
the merchandise at the time of shipment) has either advanced 
or fallen since the date of purchase. It therefore happens 
that while the shipper may in his declaration correctly state 
the price for which the merchandise has been sold, such 
price is nevertheless not in harmony with the actual market 
price on the date of shipment. 

You inquire whether, in order to protect the Government 
and to safeguard the importer against penalties for under- 
valuation, you may properly insist, consistently with the 
specific provisions of section 3 of the act of June 10, 1890, 
upon the addition to declarations for purchased goods of a 
clause declaring that the prices contained in the invoice rep- 
resent the actual foreign market value on the day of shipment, 
except as noted therein. 

The language of section 3 of the said act requires the 
declaration to set forth ‘‘that the invoice is in all respects 
correctand true, * * * and that it contains, if the mer- 
chandise was obtained by purchase, a true and full statement 
of the time when, the place where, the person from whom 
the same was purchased, and the actual cost thereof and of 
all charges thereon * * * and when obtained in any 
other manner than by purchase, the actual market value or 
wholesale price thereof at the time of exportation to the 
United States in the principal markets of the country from 
whence exported,” etc. This is a specific and detailed pro- 
vision of the law that when merchandise is obtained by pur- 
chase, the declaration shall state the actual cost thereof and 
of all charges thereon, without requiring any additional 
statement as to value; and, when obtained in any other man- 
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ner than by purchase, shall state the actual market value at 
the time of exportation. 

I am of opinion that the question is governed by the 
principle announced in the case of Morrill v. Jones (106 
U. S., 466), in which the court held that the Secretary of 
the Treasury can not, by his regulations, alter or amend a 
revenue law so as to insert into the body of a statute a limi- 
tation which Congress did not think it necessary to prescribe. 
This is not a matter of detail in regard to the execution of 
customs laws, which the Secretary of the Treasury has 
authority to regulate under section 251 of the Revised 
Statutes, as was held to be the case as to the question raised 
in Payson v. United States (88 U. S. App., 226). That sec- 
tion only extends to the prescribing of forms, rules, and 
regulations not inconsistent with law. Nor is my view 
contrary to the opinion of my predecessor (21 Opin., 571), 
holding that under section 249, Revised Statutes, the Secre- 
tary of the Treasury has power to prescribe rules and 
regulations for the collection of duties on imports, and 
that the manner in which the oaths of declarants on invoices 
shall be taken under sections 2 and 3 of the act of June 10, 
1890, is rather matter of regulation than of statutory con- 
struction. The language of the statute in that case clearly 
justified this conclusion, whereas in the present case the 
language leaves no room for a regulation which would 
amount to an amendment or alteration. 

In the case of United States v. Goldenberg (168 U.S., 95) 
the court say: 

‘*Tt is true there are cases in which the letter of the stat- 
ute is not deemed controlling, but the cases are few and 
exceptional, and only arise when there are cogent reasons 
for believing that the letter does not fully and accurately 
disclose the intent. No mere omission, no mere failure to 
provide for contingencies, which it may seem wise to have 
specifically provided for, justify any Judicial addition to the 
language of the statute.” 

This reasoning applies equally to an executive addition to 
a statute. 

I am therefore of the opinion that it is not within the 
authority of your Department to insist that declarations 


408 CUBA—CA BLES. 


upon goods obtained by purchase under section 3 of the act 
of June 10, 1890, shall contain the further clause set forth 
in your communication. 
Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 





CUBA—CABLES. 


The grounding of a cable upon the soil of the United States, with the 
intention of connecting our territory with foreign territory by that 
means, is a matter which is under the sovereign control of the 
Government. 

The application of the Commercial Cable Company for leave to land its 
cable in the United States is within the jurisdiction and control of the 
Department of State, acting for the President. 

So far as the landing of a cable in the island of Cuba is concerned, the 
subject is under the control of the War Department, by reason of the 
fact that its occupation is that of a military nature. 

Owing to the temporary nature of the occupation of the island of Cuba 
by the United States, it is inexpedient to grant permission to the Com- 
mercial Cable Company to land a cable upon the soil of Cuba. 


DEPARTMENT OF JUSTICE, 
March 25, 1899. 

Str: I have the honor to acknowledge receipt of a com- 
munication from you, under date of February 27, 1899, with 
which you inclose to me an application made by the Com- 
mercial Cable Company of the United States for permission 
to land a submarine cable in Cuba and Puerto Rico, for the 
purpose of effecting cable communication between those 
islands and the United States, as to which you request my 
opinion in respect to the power of the Secretary of War in 
the premises. 

The views of this Department upon the subject of landing 
foreign submarine cables upon the territory of the United 
States are fully expressed in the opinion of the Solicitor- 
General, acting as Attorney-General, under date of January 
18, 1898, to which you are respectfully referred. The sub- 
stance of this opinion is that the grounding of a cable upon 
the soil of the United States, with the intention of connect- 
ing our territory with foreign territory by that means, is a 
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matter which is under the sovereign control of this Govern- 
ment, such control to be exercised by Congress, provided it 
legislates upon the subject, and, in the absence of such 
legislation, to be regulated and controlled by the executive 
department of the Government. 

Congress having failed to take jurisdiction and pass any 
statutes governing the subject, the matter has heretofore 
been regulated by Executive permission, revocable either at 
the will of the President or by subsequent legislation by 
Congress. 

So far as the application of the Commercial Cable Company 
for leave to land its cable in the United States is concerned, 
the matter is properly, under the practice heretofore estab- 
lished, within the jurisdiction and control of the Department 
of State, acting for the President. So far as the landing of 
a cable in the island of Cuba is concerned, the subject is 
under the control of the War Department, by reason of the 
fact that the United States is exercising in the island of Cuba 
administration under the law of belligerent right, its occu- 
pancy being of a military nature and merely temporary. 

In all instances heretofore where application has been 
made to this Government, exercising the temporary control 
and government of the Island of Cuba, for grants or conces- 
sions which usually flow from the depositary of sovereign 
power, the Executive Departments have taken the ground 
that under the circumstances by which the United States 
came into temporary administration of affairs in Cuba, and 
in view of the fact that it is the declared purpose of the 
United States, when a stable government shall have been 
there established, to retire from the island and leave the 
government thereof to the inhabitants, it would be inexpe- 
dient to grant such applications, except in case of absolute 
necessity. 

In an opinion rendered to you on January 19, 1899, rela- 
tive to the claim of Michael J. Dady & Co. as to certain 
contractual relations between them and the city of Havana, 
relative to sewering and paving the said city, I said: 

‘*The importance of the matter involved and the difficulty 
of understanding the rights and interests of the people of 
Havana with reference thereto are sufficient and conclusive 
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reasons for such a course. The administration of the 
United States in Cuba is of a military nature, and merely 
temporary. No action binding the island or any of its 
municipalities to large expenditures and continuing debt 
ought to be made except upon grounds of immediate neces- 
sity, which in this case do not appear to be present. 

‘*Whether the claims of Dady & Co. are well founded, 
whether they are sufficiently complete to constitute a con- 
tractual relation, and whether the authorities of Havana 
ought ultimately to recognize and confirm them are ques- 
tions which ought to be left to the decision of the authori- 
ties of Havana, not while that city is in the disturbed and 
partially disorganized condition consequent upon a recent 
war and a change of national sovereignty, but when it shall 
hereafter have resumed its normal functions under such 
conditions of order and tranquillity as will permit its authori- 
ties to deal intelligently and justly with the subject.” 

By Executive order, promulgated by the general com- 
manding the United States forces in Cuba, all grants and 
concessions of franchises and similar rights have been for- 
bidden to be made by any authority in the islands except 
upon the approval of the Secretary of War. 

This cautious and conservative policy is sustained by con- 
siderations of prudence, and by a proper regard for the 
reversionary rights of the future government of the island of 
Cuba. In affirmation of the Executive policy so declared 
and followed, Congress, by act approved March 3, 1899, 
directed that no property, franchises, or concessions of any 
kind whatever shall be granted by the United States, or by 
any military or other authority whatever, in the island of 
Cuba during the occupation thereof by the United States. 
(See act making appropriation for support of the Regular 
and Volunteer Army for the fiscal year ending June 30, 
1900, section 2.) | 

While not meaning to concede that Congress, by legis- 
lative act, has power to restrain or control the proper exer- 
cise of the powers of the Commander in Chief of the Army 
and Navy of the United States, occupying, under the law 
of belligerent right, foreign territory—a question that may 
well be open to doubt—yet the expressed will and desire of 


£O THE SECRETARY OF THE TREASURY. 411 


the Congress, conforming as it does to the previously estab- 
lished policy and practice of the Executive Departments, is 
entitled to the respect of the Executive Departments, and 
ought to be followed, unless some high necessity requires 
otherwise. 

You are therefore advised that it would be inexpedient, 
under all the circumstances, to grant permission to the appli- 
cant in this case to land its cable upon the soil of Cuba. 

Inasmuch as the permission to land its cable upon the soil 
of Puerto Rico seems to depend upon the grant of a similar 
right as to the island of Cuba, the same order should be 
made with reference to that part of the application, although 
the circumstances under which the United States retains 
control and government of the two islands are materially 
different. 

The conclusion which I have arrived at renders it unneces- 
sary for me to discuss or decide the objections raised on 
behalf of the Western Union Telegraph Company, lessee of 
the International Cable Company of New York, which com- 
panies claim an exclusive grant under a concession from 
Spain made in 1867, which exclusive grant. it is claimed, 
has not yet expired. 

Very respectfully, | 
JOHN W. GRIGGS. 
The SECRETARY OF Wak. 





JUDGMENTS—CLAIMS. 


Where a judgment recovered against the United States in the Court of 
Claims has been paid, and is subsequently set aside on the ground 
of fraud, the money can be recovered, if at all, because of the fraud 
and not because it is property or proceeds thereof belonging to the 
United States and now withheld, as contemplated by section 3755, 
Revised Statutes. 

The Secretary of the Treasury has no authority under section 3755, 
Revised Statutes, to enter into a contract with a private individual for 
the collection of such money. 


DEPARTMENT OF JUSTICE, 
March 25, 1899. 
Str: I have the honor to acknowledge the receipt of your 
letter ot March 20, in which you transmit a copy of a letter 
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from Messrs. Dudley & Michener, attorneys for Mrs. Marie 
P. Evans, urging upon you the acceptance of a proposition 
made by her that the Secretary of the Treasury enter into 
a contract with her for the recovery of certain money paid 
the syndic of Belocque, Noblom & Co., on a judgment 
recovered against the United States in the Court of Claims 
which was afterwards set aside by that court after 1t had 
been paid. Messrs. Dudley & Michener contend that you 
are anthorized by section 3755 of the Revised Statutes to 
enter into the contract with Mrs. Evans which is proposed 
by her. 

The subject-matter regarding which Mrs. Evans proposes 
to enter into this contract with you is the money which was 
paid out of the Treasury of the United States to the syndic 
of Belocque, Noblom & Co. upon a judgment obtained many 
years since in the Court of Claims, which judgment was 
rendered upon a claim for the proceeds of certain cotton 
alleged to have been captured by the forces of the United 
States during the civil war, the action being brought under 
the provisions of the act relating to the proceeds of ‘* cap- 
tured or abandoned property.” This judgment was after- 
wards set aside by the Court of Claims on the ground that it 
had been obtained by fraud. Messrs. Dudley & Michener, in 
their letter to you, insist that a proceeding for the recovery 
of the money which was paid out upon this fraudulent 
judgment is ‘*in effect and reality for the recovery of the 
proceeds of captured cotton fraudulently obtained by per- 
sons against whom suit must be brought.” They also con- 
tend, after quoting from section 3755, that ‘‘The Secretary 
of the Treasury is authorized to make contracts and pro- 
visions as he may deem for the interests of the Government 
for the preservation, sale, or collection of any property or 
the proceeds thereof * * * which ought to come to the 
United States, or of any moneys, dues, and other interests 
lately in possession of or due to the so-called Confederate 
States * * * and now belonging to the United States, 
which are now withheld or retained by any person, corpo- 
ration, or municipality whatever, which ought to come into 
the possession and custody of, or be collected or received by, 
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the United States,” that the money thus paid upon this 
fraudulent judgment is clearly property of this character. 

I can not agree with this contention. The money paid 
upon the fraudulent judgment referred to can be recovered, 
if at all, simply because of that fraud and not because it is 
property or the proceeds thereof belonging to the United 
States and now withheld or retained by any person, corpo- 
ration, or municipality whatever, as contemplated by the 
terms of section 3755. To be sure, this judgment was ob- 
tained because of the fraudulent allegation by the claimant 
that he was the owner of certain cotton which had been cap- 
tured by the United States forces, as above set forth; but 
this cotton had long prior been sold by the United States, 
and the proceeds of that sale were at the time in the Treas- 
ury of the United States. Therefore no action was then or 
has since been necessary to recover the same; ard hence I 
can not see that section 3755 has any more application to 
the moneys paid out on the fraudulent judgment under dis- 
cussion than to the moneys paid upon any other fraudulent 
judgment obtained against the United States. Tomy mind, 
there is absolutely no relation between this section and the 
subject-matter of the action proposed to be brought by Mrs. 
Evans. 

You state in your communication that the Solicitor of the 
Treasury, under date of January 19, advised you that there 
was no law authorizing the Secretary of the Treasury to 
make such a contract as is proposed by Mrs. Evans. I fully 
concur in this opinion of the solicitor so far as any authority 
for such a contract is to be found in section 3755 of the 
Revised Statutes. 

Respectfully yours, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


CENSUS OFFICE. 


The appointment of the subordinate officials and employees of the Census 
Bureau is within the power and discretion of the Director of the Census. 

The Director of the Census and his subordinates are not subject to the 
supervision, control, or direction of the Secretary of the Interior. 


414 CENSUS OFFICE. 


The Secretary of the Interior is not required to approve the selection 
of appointees, the plan for taking the census, or of making contracts 
for supplies, ete. 

By section 2 of the act of March 3, 1899, the Census Bureau is made a 
part of the Interior Department, and as such its accounts are subject 
to such rules and regulations as the Secretary may prescribe. 

The expenditures authorized by the act of 1899, and incurred by the 
Director of the Census, are proper and lawful, and the Secretary of 
the Interior should approve them, if it is his duty to do so at all, asa 
ministerial act, and not as one in which he is to exercise judgment or 
discretion touching the wisdom or advisability of the expenditure. 

A question with reference to the manner of drawing funds from the 
Treasury, and the administrative examination of the accounts of the 
officer disbursing them, is one which should be submitted to the 
Comptroller of the Treasury. 


DEPARTMENT OF JUSTICE, 
March 28, 1899. 


Sir: I am in receipt of yeur communication of March 9, 
1899, in which, after referring to certain provisions of the 
Revised Statutes of the United States, to section 22 of the 
act of Congress approved July 31, 1894 (28 Stats., 211), and 
to the act entitled ‘‘An act to provide for the taking of 
the Twelfth and subsequent censuses,” approved March 3, 
1899, you request my advice and opinion upon certain 
questions and matters of doubt and difficulty arising in con- 
nection with the execution of the last-mentioned act of 
March 3, 1899. 

For a better understanding of the laws to be considered 
and of the questions to be answered, I quote from your letter 
the following: — 

‘*Under section 441, Revised Statutes, United States, the 
Secretary of the Interior is charged with the supervision of 
public business relating to the following subjects: 

‘First: The census; when directed by law. 


* * + * * * * 


**Section 444 of the Revised Statutes of the United States, 
relating to the expenditures of the Department, provides 
that:— _ | 

‘**'The Secretary of the Interior shall sign all requisitions 
for the advance or payment of money out of the Treasury, 
upon estimates or accounts for expenditures upon business 
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assigned by law to his Department; subject, however, to 
adjustment and control by the proper accounting officers of 
the Department of the Treasury.’ 

‘‘Section 22 of the act of Congress approved July 31, 1894 
(28 Stat., 211), provides that: — 

‘*** Tt shall be the duty of the heads of the several Execu- 
tive Departments and of the proper officers of other Gov- 
ernment establishments not within the jurisdiction of any 
executive department to make appropriate rules and regu- 
lations to secure a proper administrative examination of all 
accounts sent to them as required by section 12 of this act 
before their transmission to the Auditor, and for the execu- 
tion of other requirements of this act in so far as the same 
relate to the several Departments or establishments.’ 

‘*The act of Congress approved March 3, 1899, a copy of 
which is herewith transmitted, entitled ‘An act to provide 
for taking the Twelfth and subsequent censuses,’ pro- 
vides: — 

‘**Src. 2. That there shall be established in the Depart- 
ment of the Interior a Census Office, the chief officer of 
which shall be denominated the Director of the Census,’ etc. 

‘* This act provides specifically for the appointment by the 
Director of the Census of such appointees and employees 
as are not required to be appointed by the President (sec- 
tions 4 and 5); it authorizes that the collection of the informa- 
tion required by the act, bv supervisors, enumerators, and 
special agents, be done under the direction of the Director 
of the Census. (Sections 6 and 7.) 

‘*The Director is also authorized to prepare population 
and other schedules, as well as prescribe interrogatories for 
the purpose of securing information on certain subjects, etc. 
(Sections 8, 9, 10, 11, and 12.) 

‘*Section 24 of the act provides that the Director of the 
Census may authorize the expenditure of necessary sums 
for the traveling expenses of the officers and employes of 
the Census Office and the incidental expenses essential to 
the carrying out of this act, as herein provided for, and not 
otherwise, including the rental of sufficient quarters in the 
District of Columbia and the furnishing thereof, and the 
maintenance of the printing outfit in the Census Office. 
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‘*Section 25 provides, ‘That the Director of the Census 
is hereby authorized to print and bind in the Census Office 
such blank circulars and envelopes and other items as may be 
necessary, and to print, publish, and distribute, from time 
to time, bulletins and reports of the preliminary and other 
results of the various investigations required by this act.’ 

‘*Section 26 provides, ‘That in case the Director of the 
Census deems it expedient he may contract for the use of 
electrical or mechanical devices for tabulating purposes,’ etc. 

‘*Section 32 provides, ‘That for the organization and 
equipment of the Census Office, to perform the preparatory 
work necessary to carry out the provisions of this act, the 
sum of one million dollars, to be available on the passage of 
this act, is hereby appropriated, out of any money in the 
Treasury not otherwise appropriated, and to continue avail- 
able until exhausted. Of said appropriation, such amount 
as may be considered by the Director of the Census to be 
necessary for immediate preliminary printing may be ex- 
pended under the direction of the Public Printer. And the 
Secretary of the Interior shall submit to the Secretary of the 
Treasury, on or before October first, eighteen hundred and 
ninety-nine, further estimates for the work herein provided 
Jor.’ 9 

The exigency and occasion for the present determination 
of the questions submitted by your letter arise from the fol- 
lowing facts: The Director and assistant director of the 
Census have been appointed, and the Director has duly 
qualified and entered upon the discharge of his duties; the 
appropriation for the census made by section 32 of the act 
of March 3, 1899, has been passed to the credit of the Sec- 
retary of the Interior by the proper officers of the Treasury 
Department, and is ready to be advanced or paid out upon 
the requisitions of the Secretary of the Interior, under sec- 
tion 444 of the Revised Statutes, if that section be applica- 
ble thereto; appointees and employees in the Census Office 
not required to be appointed by the President are about to 
be selected, and ought to be selected at the earliest practi- 
cable time; and contracts for necessary supplies and the 
rental of necessary quarters for the Census Office ought to 
be negotiated and made, so that the part to be performed by 
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the Secretary of the Interior in the making of the Twelfth 
Census, whether by way of supervision, under sections 441 
and 444 of the Revised Statutes and the act of July 31, 
1894, supra, or otherwise, is a question the solution of which 
should precede any further steps taken toward putting the 
act of March 3, 1899, in operation. 

The questions specifically propounded for my decision are 
by vou stated as follows: 

‘**Is it contemplated by existing law that these various 
duties imposed upon the Director of the Census by the act 
of March 3, 1899, are to be performed under the supervision 
of the Secretary of the Interior; or, in other words, is the 
latter required to approve the selection of appointees and 
employees in the Census Office not required to be appointed 
by the President, to approve the plan formulated for the 
taking of the census, and to approve contracts for supplies, 
rental of quarters, etc. ¢ 

‘* If section 22 of the act of July 31, 189+ (28 Stat., 211), 
is applicable to the funds appropriated for census purposes, 
the money provided for the expenses of the Twelfth Census 
can only be drawn from the Treasury upon the proper requi- 
sition of the Secretary of the Interior, and the accounts of 
such officer as may be selected to disburse these funds must, 
under the regulations prescribed under section 22 of the act 
of July 31, 1894 (28 Stats., 211), be submitted to the Secre- 
tary for proper administrative examination before being 
forwarded to the Treasury for final settlement. 

“Is the Secretary of the Interior responsible for the 
proper disbursement of the moneys appropriated by the act 
of March 3, 1899; and if so, is he vested with such authority 
as will enable him to exercise a general supervision over 
their expenditure, and thereby meet the responsibility so 
placed upon him?” 

A comparison of the census act of March 3, 1899, with 
that of March 1, 1889, shows a very marked difference in 
the degree of authority conferred, respectively, upon the 
Secretary of the Interior and upon the Director of the Cen- 
sus, or Superintendent of Census, as that official was called 
in the act of 1889. The act of 1889 declared specifically that 
it should be the duty of the Superintendent of Census, «der 
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the direction of the head of the Interior Department, to super- 
intend and direct the taking of the Eleventh Census. Sec- 
tion 3 authorized the Secretary of the Interior to appoint a 
chief clerk, a disbursing clerk, and various other clerks and 
employees, as well as the supervisors of the census in the 
several States and Territories and the District of Columbia. 
In many instances the action of the Superintendent of Cen- 
sus is made to depend upon the approval of the Secretary 
of the Interior, and the expenditures for the officers and 
employees connected with the taking of the census, and the 
incidental expenses essential to the carrying out of that act, 
were placed within the authority of the Secretary alone. 
The act of March 3, 1899, omits all these provisions, such 
as that which declares that the census shall be taken under 
the direction of the head of the Interior Department; it 
places the appointment of subordinate officials and employees 
absolutely within the power and discretion of the Director 
of the Census; and so far as the expenditure of money is 
concerned, there is no reference whatever to the approval 
or concurrence of the Secretary, except that provision con- 
tained in the last sentence of section 32, which directs that 
** the Secretary of the Interior shall submit to the Secretary 
of the Treasury, on or before October first, eighteen hun- 
dred and ninety-nine, further estimates for the work therein 
provided for.” Indeed, the only references to the Depart- 
ment of the Interior contained in the whole act are, first, 
that in section 2, which declares that there shall be estab- 
lished in the Department of the Interior a Census Office, the 
chief officer of which shall be denominated the Director of 
the Census; second, section 28, which provides that the Sec- 
retary of the Interior, on the request of the Director of 
the Census, is authorized to call upon any other deparment 
or office of the Goverment for information pertinent to the 
work therein provided for; third, that provision of section 29 
which directs that the furniture and property used in taking 
the Eleventh Census shall be inventoried by the proper 
officers of the Department of the Interior, and a copy 
thereof filed in the office of the Secretary of the Interior; 
and, fourth, the provision above referred to, which occurs 
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at the end of section 32, directing the Secretary of the 
Interior to submit further estimates. 

It will thus be seen that, so far as the direct language of 
the act is concerned, the operutions of the Director of the 
Census and his subordinates are in no respect made subject 
to the supervision, approval, control, direction, or modifica- 
tion of the Secretary of the Interior. He is not authorized 
or directed to approve the selection of appointees and 
employees, nor to approve the plan formulated for the tak 
ing of the census, nor to approve contracts for supplies, | 
rental of quarters, etc. Not being specifically directed by 
the act to perform such supervision, the question arises as 
to whether there is any other provision of the general stat- 
utes which imposes such power or duty upon the Secretary. 

I am unable to find any. Section 441, which is quoted in 
your letter, specifically declares that the Secretary of the 
Interior is charged with the supervision of the census when 
directed by law. This phrase ‘‘when directed by law” is 
applied only to that subdivision of section 441 which relates 
to the census. All other bureaus within the Department of 
the Interior are subject to the supervision of the Secretary 
without any qualification. Doubtless Congress had this in 
mind when it enacted the law of March 3, 1899, and the very 
marked and material difference in the construction of this 
act and of the act of 1889 in this respect can not have been 
without a definite purpose. If Congress had intended that 
the Secretary should exercise supervision in any general or 
specific manner over the taking of the Twelfth Census, it is 
fair to assume it would have so declared, as it had declared 
in the act of 1889. The absence of such declaration, under 
the circumstances, leads to the conclusion that no such super- 
vision was intended, and I therefore answer the first question 
propounded in your letter in the negative. 

I come now to a consideration of the second question sub- 
mitted. Section 22 of the act of July 31, 1894 (28 Stats., 
211), makes it the duty of the heads of the several Executive 
Departments to make appropriate rules and regulations to 
secure a proper administrative examination of al! accounts 
sent to them as required by section 12 of said act, etc. The 
Census Bureau, created for the purpose of taking the Twelfth 
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Census, is, by section 2 of the act, established in the Depart- 
ment of the Interior, and so becomes a bureau of that 
Department. This would make the accounts of the Census 
* Bureau subject to such rules and regulations as the Secretary 
of the Interior shall have made, or shall hereafter make, 
pursuant to the provisions of section 22 of the act of 1894. 
In your statement, which leads up to the second question, 
you say that if section 22 of the act of July 31, 1894, is 
applicable to the funds appropriated for census purposes, 
the money provided for the expenses of the Twelfth Census 
can only be drawn from the Treasury upon the proper 
requisition of the Secretary of the Interior, and the accounts 
of such officer as may be selected to disburse these funds 
must, under the regulations prescribed under section 22 of 
the act of July 31, 1894, be submitted to the Secretary for 
proper administrative examination before being forwarded 
to the Treasury for final settlement. 

T am not advised as to the scope and effects of the regula- 
tions referred to, nor do I deem it within my province, or 
necessary to the proper answer to your question, to say 
whether your statement is, in point of law, correct or not, for 
the reason that that is a matter which would seem to be prop- 
erly within the province of the Comptroller of the Treasury 
under that clause of section 8 of the act of July 31, 1894, 
which provides that disbursing officers, or the head of an 
Executive Department, may apply for, and the Comptroller 
of the Treasury shall render, his decision upon any question 
involving a payment to be made by them, or under them, 
which decision, when rendered, shall govern the Auditor and 
Comptroller of the Treasury in passing upon the account 
contained in said disbursement. 

Section 444 of the Revised Statutes directs that the Sec- 
retary of the Interior shall sign all requisitions for the 
advance or payment of money out of the Treasury upon 
estimates or accounts for expenditures upon business 
assigned by law to his Department. If it be assumed that, 
because the Census Bureau comes within the definition of 
business assigned to the Department of the Interior, it is 
therefore necessary for the Secretary to sign all requisitions 
for the advance or payment of money, as specified in section 
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444, it does not at all follow, in my opinion, that this vests 
in the Secretary of the Interior such authority as will enable 
him to exercise in advance a general supervision over the 
operations and expenditures of the Census Bureau. His 
duty will be discharged when he is satisfied that the advance 
required or the payments made and to be approved are for 
lawful purposes, within the proper scope and meaning of the 
census act, and such as are proper to be approved and paid. 
The Director of the Census is given authority to employ the 
persons necessary to do the work, to purchase supplies and 
materials, and generally to incur the expenses for which the 
appropriation is made. Such expenditures as he incurs 
within this limit are proper and lawful, and upon being sat- 
isfied as to their correctness, if it be the duty of the Sec- 
retary of the Interior to approve them at all, it will be to 
do so as a ministerial act, and not as a matter within his 
judgment or discretion as touching the mere wisdom or 
advisability of the expenditure incurred. 


Very respectfully 
a a JOHN W. GRIGGS. 
The SECRETARY OF THE INTERIOR. 





BONDS—SURETY COMPANIES. 


The act authorizing the acceptance of bonds and undertakings of surety 
and fidelity companies does not permit the imposition of conditions 
and regulations by Government officials relative to the question of 
charges, etc. 

If the laws of a State under which a surety company is incorporated 
limits the amount of liability to a certain percentage of the capital, 
which can be incurred on account of any one partnership or associa- 
tion, and if a greater amount of liability is incurred it is to be secured 
by a collateral agreement of indemnity, such provision is thereby 
made a part of its charter, and to that extent is it restricted in its 
dealings with the United States. 


DEPARTMENT OF JUSTICE, 
March 30, 1899. 
Sir: By letter of March 23, 1899, you submit copy of a 
communication from the chief of the Division of Appoint- 
ments of your office, in which attention is called to a request 
of the Atna Indemnity Company to be released as surety 
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from the official bonds of Thomas A. Lake as collector and 
disbursing agent of internal revenue for the district of Con- 
necticut, and you request my opinion upon four questions, 
which are by you stated as follows: 

‘‘First. In view of the showing made in the table setting 
forth the aggregate liability on bonds in this office as com- 
pared with total assets of said company, does not the present 
surety seem to afford better protection on the bonds in 
question than the one proposed in substitution therefor ? 

‘‘Second. Should not a limit be fixed to the aggregate 
liability which any company may incur on the official bonds 
filed in this office, beyond which limit such company would 
not be considered acceptable as good and sufficient surety; 
or is the liability on such bonds to be considered of such a 
contingent nature as to warrant the acceptance of such 
company as surety for an indefinite amount? If the former, 
what ratio should such limit be to the paid-up capital of such 
company ¢ 

‘‘Third. Should a company be accepted as surety on any 
one bond, the penalty of which exceeds the capital stock of 
such company? If not, what percentage of the capital stock 
should be considered a safe limit to which such company 
might be accepted on a single bond? 

‘¢Fourth. Would it be practicable and wise for the Gov- 
ernment to fix a minimum premium rate upon official bonds 
executed to the United States by guaranty companies, all 
companies, to be excluded from Government business that 
accepted lower rates?” 

With reference to the first question, I suggest that it 
involves merely a matter of judgment and discretion, and 
not a question of law upon which it is proper for the 
Attorney-General to express an opinion. 

With reference to the second, third, and fourth questions, 
I suggest that they likewise contain matters which are 
entirely matters of judgment and discretion, in so far as any 
of them are permissible under the law which governs this 
subject. 

The act of Congress which allows the acceptance by off- 
cials of the United States of bonds and undertakings of 
surety and fidelity companies (28 Stats., 249), does not give 
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either to the Attorney-General or to the officers authorized 
to accept such bonds any discretion to impose the conditions 
and regulations suggested by the last three questions con- 
tained in your letter. The act directs that every such com- 
pany, before transacting any business thereunder, shall 
deposit with the Attorney-General a copy of its charter and 
a statement of its assets and liabilities, and that if the 
Attorney-General is satisfied that the company has authority, 
under its charter, to do the business provided for in the act, 
and that it has a paid-up capital of not less than $250,000 in 
cash or its equivalent, and is able to keep and perform its 
contracts, he shall grant authority to such company to do 
business under this act. Practically the two questions to 
be decided by the Attorney-General before admitting a com- 
pany as qualified to give bonds to the United States are, that 
the company has appropriate corporate power, and, that 
the company is solvent. Ido not think he is justified in 
saying that because a company has entered into bond to an 
amount greater than the capital stock of the company it is 
therefore insolvent; nor do I think he is authorized to fix a 
limit of percentage of capital stock to liability beyond which 
the company may not go upon a single bond; nor do I think 
that he has power to prescribe the rates which such com- 
pany shall charge for such insurance. 

With reference to the provision found in the laws of sev- 
eral of the States, relating to surety companies, to the effect 
that no such company shall incur in behalf or on account of 
any one person, partnership, association, or corporation, a 
liability for an amount larger than one-tenth of its paid-up 
capital, unless it shall be secured from loss thereon beyond 
that amount by suitable and sufficient collateral agreements 
of indemnity, I have to remark that if such provision is 
contained in the act under which any particular surety com- 
pany is incorporated, and is thereby made a part of its 
charter, then to that extent it restricts the corporate power 
of such company in its dealings with the United States Gov- 
ernment. If, however, such State statute refers, not to the 
charter powers, but to the general powers of all companies 
transacting surety business within the limits of such State, 
then it is not operative beyond the limits of such State, 
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and would have no effect in transactions with the Federal 
Government. 
Very respectfully 
Berea JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


CONTRACTS—COURT OF CLAIMS. 


A claim for profits and expenses incurred in the construction of a pier 
in the Aqueduct Bridge, Georgetown, D. C., under a contract which 
was annulled for lack of diligence in prosecuting the work, involves 
disputed facts, and possibly controverted questions of law, and is 
properly referable to the Court of Claims under the first clause of 
§1063, Revised Statutes. 

A claim being one which might have been originally soannenueds in the 
Court of Claims by the voluntary action of the claimant, is not cov- 
ered by the proviso to §1063, Revised Statutes. 


DEPARTMENT OF JUSTICE, 
March 30, 1899. 

Srr: I have the honor to acknowledge your communica- 
tion of the 28th instant relative to the claim of the Z/ouston 
Construction Company v. The United States, now pending 
in your Department. You state the facts and circumstances 
of the claim as follows: 

That on May 27, 1897, the claimant company entered into 
a contract with the United States for the reconstruction by 
the company of Pier No. 4 of the Aqueduct Bridge, George- 
town, D. C. 

That after the company had expended considerable money 
in and about the work agreed to be done, it was decided by 
the United States engineer in charge that the company had 
failed to prosecute the work faithfully and diligently, in 
accordance with the contract, and therefore the contract 
was thereupon annulled, pursuant to a provision of the 
same-giving the engineer in charge power to annul the 
contract if; in his judgment, the party of the second part 
had failed to prosecute the work faithfully and diligently. 

That subsequent to such annulment the company pre- 
sented the Secretary of War a statement of the amount of 
money so expended by it before said annulment in and 
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about the work agreed to be done, claiming the same to be 
$34,058, and requested to be reimbursed this amount, 
together with reasonable profits. 

That the company claims that prior to the said annul- 
ment of the contract the United States engineer in charge 
ordered that the work be suspended, and that that gave it 
a right to said reimbursement, with reasonable profits; 
but the engineer officer denies that he ordered the work to 
be suspended, or even asked that the whole of it be sus- 
pended, though he admits that he requested the company 
to suspend one part or branch of it, claiming that the con- 
tract empowered him to dictate or determine in what order 
the different branches of the work should be done. 

That the Secretary of War rejected the claim on the 
ground that he had no jurisdiction or authority to adjust or 
pay the same, and that then the company asked that the 
matter be transmitted by the Secretary to the Court of 
Claims, under sections 1063 and 1064, Revised Statutes. 

And thereupon you request my opinion on the following 
questions: 

‘*1, Is the matter one so pending in the War Department 
as to give the Secretary of War power to refer it to the 
Court of Claims under the said sections on the application 
of the claimant? 

‘*2. Is it one that the Secretary of War is not prohibited 
from sending to the Court of Claims by the proviso to the 
said section 1063, to the effect that ‘no case shall be referred 
by any head of a Department unless it belongs to one of the 
several classes of cases which, by reason of the subject- 
matter and character, the said court might under existing 
laws take jurisdiction of on such voluntary action of the 
claimant?” 

From the foregoing statement it is clear to me that the 
claim under consideration involves disputed facts and in all 
probability controverted questions of law, and as the amount 
in controversy exceeds $3,000, it is properly referable by 
you to the Court of Claims under the provisions of the first 
clause of section 1063, Revised Statutes, to which you refer. 
The claim is furthermore one which might have been origi- 
nally commenced in the Court of Claims by the voluntary 
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action of the claimant, and of which said court in that event 
would have undoubted jurisdiction, hence it is not covered 
by the proviso of said section 1063, quoted by you in your 
second question. 

The inclosures in your letter of inquiry are herewith 
returned. 

Very respectfully, 
JOHN W. GRIGGS. 
The SecRETARY OF Wak. 





POST EXCHANGE—CANTEEN—INTOXICATING LIQUORS. 


The parliamentary history of an act is inadmissible to explain its 
meaning. 

The meaning attached to an act by its framers or by the members of 
either House of Congress can not control its construction. 

No part of an act is to be regarded as meaningless or superfluous if a 
construction can be legitimately found which will preserve and make 
it effectual. 

It is to be presumed that the legislature means precisely what it says, 
and the effort of the interpreter should be to give force and effect to 
every word, paragraph, and section of the act. 

The designation of one class of individuals as forbidden to do a certain 
thing raises a just inference that all other classes not mentioned are 
not forbidden. 

No officer or private soldier can be detailed in the canteen section to sell 
intoxicating drinks, either directly or indirectly. 

Section 17 of the act of March 2, 1899, does not prohibit the sale of intox- 
icating drinks through the canteen section of the post exchange by 
parties other than officers and private soldiers. 

A license or permission can not be given by the commanding officer to 
a private person to enter a military reservation for the purpose of 
selling intoxicating drinks. 

DEPARTMENT OF JUSTICE, 

April 3, 1899. 
Sir: Section 17 of the act entitled ‘‘An act for increasing 
the efficiency of the Army of the United States, and for 
other purposes,” approved March 2, 1899, provides as 

follows: | 
‘‘That no officer or private soldier shall be detailed to 
sell intoxicating drinks, as a bartender or otherwise, in any 
post exchange or canteen, nor shall any other person be 
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required or allowed to sell such liquors in: any encampment 
or fort or on any premises used for military purposes by the 
United States; and the Secretary of War is hereby directed 
to issue such general order as may be necessary to carry 
the provisions of this section into full force and effect.” 

You request my opinion as to whether the statute above 
quoted prohibits the continuance of the sale of beer by the 
Government in the canteen sections of the post exchanges, 
which are organized and maintained at the various army 
posts and encampments throughout the United States. I 
presume that by ‘‘beer” you mean a particular kind of 
intoxicating drink, and what I shall have to say will refer to 
that as well as to other ‘‘ intoxicating drinks,” that being 
the phrase used by the act in question. 

‘In practice the Government commissary stores constitut- 
ing the regulation ration allowed for the soldiers in each 
company are required by the War Department to be issued 
by the commissary officer to the commander of the com- 
pany, and the commander of the company is (by the same 
authority) required to have prepared for the mess table of 
the soldiers only such portion of the same as is found to be 
necessary at the time, and to sell the remainder and thereby 
constitute a ‘company fund’ from which to supply the sol- 
diers’ mess table with desirable food not contained in the 
commissary stores drawn by him as regulation rations from 
the commissary officer as above stated. 

‘‘At every post where it is practicable the War Depart- 
ment requires the post commander to institute a post ex- 
change, the capital stock of which to be made up of con- 
tributions from the said funds arising out of the said sales 
of commissary stores and held by the company command- 
ers, as above stated, and known as company funds. The 
post exchange is an establishment in which all articles are 
sold such as soldiers usually buy with the money they 
spend from their pay, and the establishment is divided up 
into the following sections: 

‘**°(@) A well-stocked general store in which such goods 
are kept as are usually required at military posts, and as 
extensive in number and variety as conditions will justify; 
(0) a well-kept lunch counter supplied with as great a vari- 
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ety of viands as circumstances permit, such as tea, coffee, 
cocoa, nonalcoholic drinks, soup, fish, cooked and canned 
meats, sandwiches, pastries, etc.; (c) a canteen at which, 
under the conditions hereinafter set forth, beer and light 
wines by the drink, and tobacco, may be sold; (d) reading 
and recreation rooms, supplied with books, periodicals, and 
other reading matter, billiard and pool tables, bowling alley, 
and facilities for other proper in-door games, as well as 
apparatus for out-door sports and exercises, such as cricket, 
football, baseball, tennis, etc.; a well-equipped gymnasium, 
possessing also the requisite paraphernalia for out-door ath- 
letics. At small posts it may be impracticable to maintain 
all of these sections, but at every exchange there should be 
no less than two departments: the refreshment, embracing 
store, lunch counter, and canteen; and the recreation, which 
includes all the other branches.’ 

‘*The net profits arising from the whole business go to the 
company funds from which the capital stock was contrib- 
uted as above stated, and then are used with the rest of the 
funds, of course, to improve the soldiers’ mess table. All 
of these transactions are carried on by the Government 
through the War Department under a branch of the Army 
Regulations promulgated as Post Exchange Regulations. 
Under these regulations it becomes the official duty of cer- 
tain officers at the post to attend to the general direction of 
the business affairs of the post exchange, including all its 
sections, and the Post Commander and other officers are, of 
course, officially responsible to the Government for the 
management, discipline, and order of the whole matter. 
Also, the Post Exchange Regulations provided for enlisted 
men to be detailed, under certain circumstances, as sales- 
men, etc., in all sections of the post exchange, including the 
canteen section. 

‘*Officers in command of camps, forts, reservations, or 
other premises used for military purposes have usually exer- 
cised the authority (when people desired to sell to soldiers) 
to allow them to come on the premises to do so, or to refuse 
to allow them such privileges in their discretion, and also 
to dictate or determine what those should or should not sell 
who were permitted to come on the premises.” 
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The post exchange, thus organized and conducted, is, in 
effect, a voluntary association, similar to an unincorporated 
club, the officers and men composing the garrison constitut- 
ing the members thereof, and the rules and conduct of the 
exchange being under the regulation and supervision of the 
War Department. 

The section of the statute referred to consists of three 
parts or clauses, namely: 

First. That no officer or private soldier shall be detailed 
to sell intoxicating drinks, as a bartender or otherwise, in 
any post exchange or canteen; 

Second. Nor shall any other person be required or allowed 
to sell such liquors in any encampment or fort or on any 
premises used for military purposes by the United States; 

Third. And the Secretary of War is hereby directed to 
issue such general order as may be necessary to carry the 
provisions of this section into full force and effect. 

The question to be decided is whether this enactment abso- 
lutely prohibits the sale of intoxicating drinks in any man- 
ner or by any person in any post exchange or canteen, or 
whether its effect is merely to modify and regulate sales of 
intoxicating drinks in those places by discontinuance of the 
custom heretofore followed of detailing enlisted men as 
salesmen in the canteens. 

In order to solve this question and determine which is the 
proper construction, it is not permissible to resort to the 
debates in Congress, nor to refer to any particular remarks 
made by members of Congress at the time this provision 
was before that body for action. It isa rule of construc- 
tion that what may be called the parliamentary history of 
an enactment is wisely inadmissible to explain its meaning. 
Its language can be regarded only as the language of the 
three branches of the legislative establishment, namely, the 
House of Representatives, the Senate, and the President, 
and the meaning attached to it by its framers, or by the 
members of either House, can not control the construction 
of it. The opinions held or expressed by one or more 
members of Congress may or may not have been those 
entertained by the more than 400 members who gave no 
such expression. The declaration of some and the assumed 
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acquiescence of others therein can not be adopted as a true 
interpretation of the statute. (Endlich on the Interpretation 
of Statutes, p. 41.) 

This doctrine of construction has frequently been stated 
and applied by the Supreme Court of the United States. 
See United States v. Freight Association (166 U.S., 290, 318), 
where the earlier cases in that court are cited, and the fol- 
lowing language is used by Mr. Justice Peckham: 

‘*‘Debates in Congress are not appropriate sources of infor- 
mation from which to discover the meaning of the language 
of a statute passed by that body. The reason is that it is 
impossible to determine with certainty what construction 
was put upon an act by the members of a legislative body 
that passed it by resorting to the speeches of individual 
members thereof. Those who did not speak may not have 
agreed with those who did; and those who spoke might dif- 
fer from each other; the result being that the only proper 
way to construe a legislative act is from the language used 
in the act, and, upon occasion, by a resort to the history of 
the times when it was passed.” 

Another rule of interpretation that must be applied in 
the construction of this statute is that no part of an act shall 
be regarded as meaningless or superfluous if a construction 
can be legitimately found which will preserve it and make 
it effectual. A construction of a statute which would leave 
without effect any part of the language should not be made, 
unless it is otherwise impossible to give a reasonable and 
consistent construction to the act. It is to be presumed 
that in enacting a law the legislature means precisely what 
it says, and the effort of the interpreter should be to give 
force and effect to every word, paragraph, and section of 
the act. (Endlich on the Interpretation of Statutes, p. 29.) 

If this act was intended to be entirely prohibitory of the 
sale of intoxicating drinks in post exchanges or canteens, 
as well as in encampments, forts, and other premises used 
for military purposes, then, to say the least, Congress used 
a very circuitous route to reach that point, and employed 
many superfluous words to enact a simple provision which 
could have been stated in a single sentence declaring that 
hereafter no intoxicating drinks should be dealt in or sold in 
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any post exchange, or canteen, or on any premises used for 
military purposes by the United States. The act does not 
make any such declaration. On the contrary, the first clause 
merely forbids the detail of any officer or private soldier to 
act as a bartender, or otherwise, in the sale of intoxicating 
drinks in any post exchange or canteen. Why specify offi- 
cers and private soldiers as forbidden if it was intended to 
forbid the traffic by all other persons? The designation of 
one class of individuals as forbidden to do a certain thing 
raises a just inference that all other classes not mentioned 
are not forbidden. A declaration that soldiers shall not be 
detailed to sell intoxicating drinks in post exchanges neces- 
sarily implies that such sale is not unlawful when conducted 
by others than soldiers. Ifa statute were to provide that 
no liquors should be sold to minors in any saloon, would not 
everyone infer that the enactment was predicated upon a state 
of law which as to others than minors allowed the sale of 
liquors in saloons? As all parts of the act must be given 
effect according to their natural sense and meaning, if pos- 
sible, it becomes necessary to attach to this first clause, there- 
fore, a signification which implies that the sale of liquor in 
post exchanges is not unlawful when conducted by others 
than soldiers. Certainly, standing by itself, it can receive 
no other or broader meaning than that officers or private 
soldiers are not to be detailed to sell intoxicating drinks. 

But the sale of intoxicating drinks in post exchanges and 
canteens is not the only method in which those commodities 
are supplied upon premises used for military purposes. As 
is stated above, officers in command of encampments, forts, 
reservations, and other premises have usually exercised the 
authority to allow persons to come upon the premises and 
sell intoxicating drinks to soldiers, or have exercised the dis- 
cretion of refusing such privilege. ‘The second clause would 
seem to relate particularly to this class of persons and to 
this custom. Given its full effect, it forbids any such license 
or permission to be granted hereafter by any military officer. 
I do not think that the second clause of the section is intended 
to modify or affect in any way the sale of intoxicating drinks 
in the post exchanges or canteens. That is dealt with and is 
covered by the first clause. The second clause relates entirely 
to a different matter. 


432 PposT EXCHANGE-CANTEEN-INTOXICATING LIQUORS. 


Strength is given to this position by the third clause, which 
directs the Secretary of War to issue such general order as 
may be necessary to carry the provisions of this section into 
full force and effect. If the section was intended to be an 
absolute prohibitory act, preventing the sale of intoxicating 
drinks on all Government premises occupied for military 
purposes, then it would execute itself, and would require no 
general order from the Secretary of War or from anyone 
else. In the face of a general prohibitory section of that 
kind such sales would be unlawful, and the order of the Sec- 
retary would not in any way enhance their illegality. If, 
however, that interpretation be adopted which separates the 
first and second clauses and makes the second refer only to 
sales by persons not connected with post exchanges or can- 
_ teens, then the third clause of the section becomes intelli- 
gible and appropriate, and applies to the future sales in post 
exchanges or canteens. The act having forbidden the em- 
ployment of soldiers as bartenders or salesmen of intoxicating 
drinks, it would be lawful and appropriate for the managers 
of the post exchanges to employ civilians for that purpose. 
Of course, employment is a matter of contract, and not of 
requirement or permission. The regulation of the post 
exchanges and canteens being within the power of the Sec- 
retary of War, the act means that he shall by order modify 
the regulations upon that subject so as to make them consist- 
ent with the provisions of this act. To that end, it will be 
requisite that he shall determine the question of the persons 
who may be employed in the post exchanges, and such other 
conditions and requirements in connection therewith as his 
good judgment may dictate. | 

The result of these reflections is, then, that this section 
does not prohibit the continuance of the sale of intoxicating 
drinks through the canteen sections of the post exchanges, 
as heretofore organized and carried on, except that, of course. 
no officer or soldier can be put on duty in the canteen section 
to do the selling, either directly or indirectly. This latter 
the law clearly prohibits. 

Very respectfully, | 
JOHN W. GRIGGS. 
The SECRETARY OF Wank. 
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NAVY—MEDICAL AND PAY DIRECTORS. 


Under section 11 of the naval personnel act the pay director and medical 
director will be retired with the rank and three-fourths the sea pay 
of the next higher rank, which is that of a rear-admiral, although 
this will result in a higher relative rank than that to which they are 
entitled in the active service. 

The highest officer in the Medical Corps being a medical director having 
the relative rank of captain, it is impossible to promote him toa higher 
place in such corps, though he may have a higher rank conferred 
upon him than that of captain. 

Officers on the retired list under the provisions of this law, recalled to 
active duty in case of war, would reenter the active list with the rank 
and pay of the next higher grade. 


DEPARTMENT OF JUSTICE, 
April 8, 1899. 

Sire: I have the honor to acknowledge receipt of your 
communication of March 30, 1899, wherein you state that 
two officers of the Navy, a pay director with the rank of 
captain and a medical director with the rank of captain, will 
shortly be entitled to retirement pursuant to the provision 
of section 1444 of the Revised Statutes, which provides that 
when any officer below the rank of vice-admiral is 62 years 
old he shall be retired by the President from active service. 

Section 11 of the naval personnel act of March 3, 1899, 
directs— 

‘*That any officer of the Navy, with a creditable record, 
who served during the civil war, shall, when retired, be re- 
tired with the rank and three-fourths the sea pay of the 
next higher grade.” 

Each of the officers above referred to served during the 
civil war with a creditable record, and, being entitled to be 
retired by virtue of the provisions of section 144, is enti- 
tled to the benefit of the provisions of section 11 of the 
naval personnel act, unless that section ought to be so con- 
strued as not to permit an officer of the Medical Corps or 
Pay Corps who has reached the highest rank in either of 
those corps from being advanced to a relative rank higher 

than that of captain. The question which you submit for 
my decision is whether section 11 of the personnel act is 
applicable to the cases of the pay director and medical 
7843—VOL 22, pr 1——28 
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director above referred to, and whether, .in case of their 
retirement, they are entitled to be retired with the rank and 
three-fourths of the pay of rear-admiral, which is now the 
next higher grade to that of captain. 

Officers of the Medical Corps on the active list of the 
Navy have their status in the service fixed by section 1474 
of the Revised Statutes, the highest grade being that of 
medical director, who bears the relative rank of captain. 
Officers of the Pay Corps on the active list of the Navy have 
their status fixed by section 1475, the highest officers being 
the pay directors, who bear the relative rank of captain. 
In the active list there is no higher relative rank to be 
attained in either of these corps than that of captain, and 
the question is whether there is anything in the law or in 
the constitution of the personnel of the Navy which forbids 
the application of the literal provisions of section 11 of the 
personnel act to such officers as medical directors and pay 
directors. 

By your communication you, state that doubt arises on 
this point because, on the one hand, the rank of captain is 
the highest to which any officer of the Navy in the Pay or 
Medical Corps can, in the ordinary course of promotion, 
attain, there being no higher grades on the active list in 
either of those corps than that of pay director and medical 
director, respectively, with the rank of captain. You sug- 
gest that the officers concerned having, therefore, reached 
the head of the list in their respective corps, may be regarded 
as in the same situation as the present rear-admirals on the 
active list in the line, most of whom served creditably in the 
civil war, but who, of course, can derive no benefit from 
the provisions of section 11 of the personnel act, having in 
regular course of advancement reached the highest grade 
on the active list of the Navy—with the exception of that 
of Admiral, which latter grade, it is assumed, need not in this 
connection be considered. Further, the same general ques- 
tion has arisen with respect to an officer of a lower grade, a 
chief boatswain, who, under section 12 of the personnel 
act, is entitled to rank ‘‘ with but after ensign.” A warrant 
officer having attained such rank can go no higher. He is 
not, under the law, eligible to appointment as lieutenant, 








TO TRE SEORETARY OF THE NAVY. 435 


which is the next higher grade in the line; but if section 11 
of the personnel act is applicable to such a case, the chief 
boatswain referred to, who served creditably during the 
civil war, is entitled to be retired, with the rank of a lieuten- 
ant of the junior grade. You suggest, further, that any 
officer on the retired list may, in the exigency of war, be 
recalled to active duty, and in such case would reenter the 
active list with the rank and pay of the next higher grade, 
upon which he was retired; that is to say, a boatswain 
retired as a lieutenant, junior grade, would, if recalled to 
the active list, be entitled to the rank and pay of a lieutenant, 
and, likewise, a pay director or a medical director retired as 
a rear-admiral would, upon reentering the active list, be 
entitled to the rank and pay of the latter grade. 

It is to be noted that the language of section 11 of the 
personnel act is general, and does not in terms confine its 
operation to officers of the line. The language is: ‘‘ Any 
Officer of the Navy with a creditable record, who served 
during the civil war, shall, when retired, be retired with the 
rank and three-fourths the sea pay of the next higher 
grade.” This act assumes that there must be a higher grade 
to which the retiring officer can be promoted. Of course, 
one occupying the highest rank in the Navy could not, by 
retirement or any other means, be promoted to a higher 
grade when none exists. The question, however, is whether 
this promotion must be confined to the grade existing in the 
particular line of service in which the retiring officer is. 
serving, or whether it refers to the rank or grade of officers 
of the Navy generally, without respect to the limitations of 
rank placed upon the different branches of the staff service. 
The officers of the different corps of the staff, such as the 
Medical Corps and the Pay Corps, have separate and distinct 
titles, appropriate to the nature of their service and to their 
rank in the corps, and in addition thereto are given relative 
rank by the same title that is applied to officers of the line. 
The line furnishes the standard of rank for officers of all 
classes. A captain of the line is merely a captain, and has 
but one title to designate both his office and his rank. An 
officer of the staff has an official title to identify his position 
in his corps, and also a relative rank in addition, the latter 
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being arbitrarily fixed by Congress to designate his relative 
rank in the service in accordance with the line standard. 
The highest officer in the Medical Corps is a ‘‘ medical 
director,” having the ‘‘relative rank of captain.” It would 
not be possible to promote a medical director to a higher 
place in the Medical Corps, but it would be possible to con- 
fer upon him a higher rank than that of captain. And 
in my opinion that is what section 11 is intended to do. 
The two officers whose cases are now under discussion will 
be retired, respectively, as medical director and pay direc- 
tor, but with a higher relative rank on the retired list than 
that which they are entitled to in the active service, namely, 
rear-admiral. Isee no difficulty in giving to section 11 such 
a construction, nor do I see any inconsistency or embarrass- 
ment that will arise in itsoperation. It is true, as suggested 
by you, that officers on the retired list may, in the exigency 
of war, be recalled to active duty, and in such case they would 
reenter the active list with the rank and pay of the next 
higher grade; that is to say, a medical director who had been 
retired with the relative rank of rear-admiral, if recalled to 
the service, would enter with the rank and pay of a rear- 
admiral, but he would enter only in the medical corps and as 
a medical director. The rank conferred upon a person hold- 
ing the position of medical director is purely statutory and 
arbitrary, and I see no reason inconsistent with the scheme 
of the arrangement of the naval personnel why a retired 
medical director should not holda higher relative rank than 
that which is permitted to a medical director on the active 
list. I see no good reason to hold that the additional honor 
and emolument which Congress undoubtedly intended to 
confer upon officers of the line are not equally applicable to 
officers of the Navy of like rank in the different corps. 
That Congress has in other instances contemplated a similar 
result is apparent from the provisions of section 1481 of the 
Revised Statutes, which provides that officers of the Medical, 
Pay, and Engineer Corps, chaplains, professors of mathemat- 
ics, and constructors who shall have served faithfully for 
forty-five years shall, when retired, have the relative rank 
of commodore. This is a provision producing exactly simi- 
lar results to the one now under consideration, and if any 
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inconvenience or embarrassment would arise under section 
11 from a construction such as I have placed upon it, the 
same embarrassment and difficulties would arise under the 
provisions of section 1481. 
Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF THE Navy. 
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Pursuant to a contract entered into by the Secretary of War with certain 
contractors for the transportation from Lynn Canal to Dawson City 
of supplies for the relief of destitute people in the Yukon River region, 
said contractors made preparations for such transportation and 
incurred therein a large expense. The expedition was subsequently 
abandoned, because it was found unnecessary, and the contractors 
were so notified. Held, The Secretary of War has power to settle and 
pay the claims of the contractors out of the appropriation made for 
such relief. 

The Secretary of War had the right to abandon this contract and decline 
to perform it if he deemed that the public interests so required. 

If the Government had ascertained that the contractors were not and 
could not be ready to transport the supplies within the time agreed 
upon, it could have treated that as a default and rescinded the contract; 
but in such case those facts must be shown to have existed. 

In the absence of complaint or suggestion of the want of diligence or 
readiness on the part of the contractors, they must not be treated as 
being in fault. 

A party may abandon, fail, or refuse to perform his contract, but its 
obligations still continue, although at law there may be no means for 
their enforcement. 

Unless authorized by Congress the head of a Department has no power 
to adjust and pay claims for unliquidated damages, even when arising 
from the breach of a contract, except where such claims are for work 
and labor done or materials furnished under a contract silent as to 
price and the amount thereof unliquidated. 


DEPARTMENT OF JUSTICE, 
April 12, 1899. 

Sir: I have the honor to acknowledge the receipt of your 
note of February 1, 1899, with accompanying papers, 
requesting my opinion whether the claim there referred to, 
of the Snow and Ice Transportation Company, can be paid by 
you from the appropriation for the relief of the people in 
the Yukon River region in Alaska. 
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The material facts in the case appear to be these: In the 
early winter of 1897 the Government, with its usual regard 
for the protection and safety of its people, even when 
improvidently placing themselves in situations of danger, 
made provision for a relief expedition in aid of the people 
in the Klondike and Yukon mining regions in Alaska, and 
on December 18, 1897, Congress passed an act authorizing 
the Secretary of War to fit out an expedition for the relief 
of these people, and to purchase subsistence supplies, trans- 
portation, etc., therefor, and to use the Army of the United 
States in aid of such expedition, and appropriated $200,000 
therefor. 

Under this authority the Secretary of War, on December 
30, 1897, entered into a contract with Edward I. Rosenfield 
for the transportation from the head of Lynn Canal to Daw- 
son City, Alaska, of 150 tons of this freight, more or less, 
at $500 per ton, and to transport and return the military of 
such expedition, not exceeding fifty men, their supplies, 
arms, and equipments, without further charge. 

A few days thereafter the Snow and Ice Transportation 
Company was made a party to this contract, in conjunction 
with said Rosenfield, and said contractors entered upon prep- 
aration for such transportation, and in doing so expended 
large sums—over $50,000—in the procurement of engines, 
machinery, cars, sleds, etc., specially adapted to this pur- 
pose and much of which was not adapted to or valuable for 
any other, and borrowed $17,000 upon the strength of this 
contract, and in aid of this preparatiun. 

On March 7, 1898, for reasons apart from any failure or 
default of the contractors, but because it was found that 
such expedition was unnecessary, the Secretary of War 
abandoned both the expedition and the contract, and so 
notified the contractors, and that they should proceed no 
further thereunder, and that no freight would be delivered 
under the contract. 

It appears that the first installment of this expedition left 
Portland, Oreg., on February 5, 1898, by steamer, accom- 
panied by an agent of the contractors to receive and care for 
the goods at Lynn Canal. It does not appear what became 
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of this, but, as appears, no freight or men were delivered 
at the place for transportation. 

Under these circumstances the contractors make claim for 
compensation on account of this contract, their expenditures 
thereunder, and its breach, and offer to take in full settle- 
ment $16,685.84, a part of the sum they bad borrowed, and 
to execute to the Government a formal and sufficient release 
of all claims on account of said contract and its breach. 

The question is whether the Secretary of War has power 
to thus settle this claim and pay it from the appropriation 
made by said act. 

There is no claim that this demand of the contractors is 
not in good faith and meritorious, or that it is too large, if 
they are entitled to compensation. But in a note to the 
Judge-Advocate-General, asking his opinion, and in that 
opinion, it is claimed that the contractors were first in default 
themselves, in not being ready with means at Lynn Canal 
for this transportation from February 1 to March 7. I do 
not so understand the contract. It was, on their part, one 
for transportation merely of freight expected to arrive on 
or about February 1, and bound them to transport the 
freight, after its arrival, as speedily as practicable, and 
within seventy days after its arrival. The clause is this: 

‘*The said party of the first part will accept the said 
freight at the said point on the Lynn Canal, store, shelter, 
and protect it, and transport the same to Dawson City with- 
out delay and at the earliest practicable time, and not more 
than seventy days from date of landing said goods, on or 
about February 1, 1898, at the head of Lynn Canal.” 

The nature and object of this contract, the snow and ice 
covered mountains and passes that had to be traversed, in an 
Arctic winter, the length of the journey, with the time it 
required, the need of great expedition, and the necessity for 
its military escort, all make it manifest that several trips 
were not intended, nor the sending of the expedition hy 
installments, nor is there anything in the contract to war- 
rant the idea that the contractors were bound to transport 
the freight in installments or to make more than one trip. 
They could not, therefore, be placed in default until the 
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whole, freight and men, had arrived ready to be transported, 
and this never took place. 

It is true, however, that if the Government ascertained 
that the contractors not only were not, but could not be, 
ready to perform within the time agreed, it might treat that 
as a default, and rescind the contract on that ground. But 
in such case the Government must show clearly that such 
facts existed. Instead of this, it appears that no complaint 
or suggestion was ever made of any want of diligence or 
readiness on the part of the contractors; and we must treat 
the case as one where the contractors are not in fault, and 
where the Secretary of War abandoned the contract because 
the expedition was no longer deemed necessary. That he 
might properly do this, is apparent from the Corliss case and 
Satterlee’s case, cited later, and from other cases. 

This agreement of the contractors for this transportation 
under these extraordinary circumstances required for its 
fulfillment special means, and their contract was Just as 
much an agreement to provide the necessary means as it 
was to transport the freight, and the procurement of these 
means was 8 part performance by them of their contract. 

The opinion of the Judge-Advocate-General proceeds 
largely upon the idea that this action of the Secretary of 
War terminated—put an end to—this contract and its obli- 
gations, and that, whatever power the Secretary might have 
to settle and adjust claims under a subsisting executory con- 
tract, he has no such power where the contract has been put 
an end to and the damages are unliquidated. 

It is a mistake to suppose, except where it is expressly so 
provided, that one party to a contract can, without the con- 
sent or default of the other, cancel, rescind, or put an end 
to the contract or its obligations. The law neither provides 
nor recognizes any such easy road to repudiation. A party 
may abandon, or fail, or refuse to perform his contract, but 
its obligations still continue, although, at law, there may be 
no means for their enforcement. This is shown by the fact 
that it is the usual practice of courts of equity to enforce 
the specific performance of contracts against parties after 
their breach of or refusal to perform them. This, of 
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course, could not be done if the obligations of the contract 
did not continue after breach as before. 

The Secretary had the right to abandon this contract and 
to decline to perform it if he deemed that the public inter- 
est so required. The point here made is that this did not 
put an end to the contract as to its obligations. In all such 
cases there also arises, 2pso facto, out of the contract and its 
breach a new obligation, viz, to substitute compensation 
for performance, and this, the other party may accept and 
enforce at his option; and this compensation is, theoretically, 
the pecuniary equivalent of performance, and is in lieu of 
and in substitution for performance. 

It is Just as much an obligation arising under the contract 
as is any other. In effect, it is much as if this obligation 
were inserted in the contract and the party had there said, 
‘*T will do thus and so, or make full compensation if I fail 
to do it.” 

The agreement settling the amount of this compensation 
and its payment constitute the accord and satisfaction 
favored by the law and upheld by the courts; and this 
needs no other consideration than the subsisting obligations 
of the contract, for which this is exchanged as a substitute. 

When the Secretary abandoned and declined to perform 
this contract he assumed the obligation to substitute com- 
pensation in the place of performance, and all that was left 
to be done was to agree upon its amount, for it 1s impos- 
sible that one should have authority to abandon and refuse 
performance of a contract and not to assume its resulting 
obligation. Besides this, the obligation is cast upon the 
party nolens volens, and with the same effect as if voluntarily 
assumed. 

Has the Secretary of War power to settle and discharge 
this obligation which he himself has created ? 

This act of the Secretary, done within his authority, is the 
act of the Government, and the resulting obligation is 
the obligation of the Government, and somebody must dis- 
charge it. 

The Court of Claims has repeatedly held that unless au- 
thorized by Congress heads of departments have no power 
to adjust and pay claims for unliquidated damages, even 
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when arising from breach of contract. A well-recognized 
exception is the case of claims for work and labor done or 
materials furnished under a contract silent as to price, and 
the amount therefore unliquidated. (Dennis Case, 20 Ct. 
Cls., 119, and other cases.) 

This want of power, when it exists, is not at all because 
such action would be the exercise of judicial power, which 
by the Constitution is vested in the courts. It is not per- 
ceived that the Government, any more than any other party, 
in settling with a creditor and allowing a claim against itself 
is exercising judicial power in any legal sense. Certainly 
not so that it can, for that reason, repudiate its own settle- 
ment. And, gue facit per aluum, facit per se. And if the 
act is within the scope of the agent’s authority, it is binding 
without any reference to judicial power, which could not be 
conferred by mere act of Congress. 

Passing for the present the question of the general power 
of the Secretary under acts of Congress and a course of prac- 
tice long continued with the tacit assent of Congress, I con- 
sider first the statute authorizing this expedition. Without 
referring in detail to its provisions, it is manifest that by this 
act the entire expedition, the supplies to be purchased, the 
transportation to be provided, the military to be employed, 
contracts to be made, when the expedition should start, or 
whether start at all—in short, everything pertaining to the 
expedition was committed to the discretion of the Secretary 
of War. It is difficult to see that, within the general object 
of the expedition and the amount appropriated, he did not 
have all the power and discretion which the Government 
itself had or could exercise. And it is important to note 
that the whole of the $200,000 appropriated was placed 
unreservedly and absolutely in his hands, to be expended by 
him just as he deemed best in aid of this expedition. 

He could make such contracts as he chose, and perform 
them or not, as he pleased. He could himself have had 
made the engines, machinery, snowplows, cars, and sleds, 
and have hired teams, drivers, and guides, or he could have 
contracted with these contractors, as he did for the trans- 
portation, in a lump. He could expend the whole or any 
part of the sum appropriated, with no other restriction than 
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that it should be for the purpose of the expedition; and it 
would seem impossible to say that, with this absolute and 
unlimited power to expend this money, he could not use it 
to pay for contracts that he had rightfully made and right- 
fully broken in aid of the very purpose for which it was 
appropriated. 

This money was appropriated for the very purpose of 
paying all expenses and obligations of the expedition, and 
he was made the one to decide how and for what it should 
be paid; and to say he could not do so is to deny the power 
so explicitly given him. 

Under this statute there would seem to be no possible 
question of his power. He had all the power that there was 
or that could be conferred; there was no limit to it, save to 
keep within the general object of the expedition, nor could 
he be called to account for his expenditure of the money, 
save only for deviation from the general purpose of the act, 
gross neglect, or fraud. 

The question of liquidated or unliquidated damages is 
wholly foreign and irrelevant, and cuts no figure. The 
statute gives him the absolute power to spend the money as 
he deems best, and nowhere makes any limitations as to 
liquidated or unliquidated claims. It authorizes him to make 
and pay for such contracts as he chooses, and pay for their 
performance in whole or in part, and, if he finds that the 
further performance of a contract is not best for the public 
interest or for the purpose of the appropriation, he may 
abandon it and pay the damages, just as, and by the same 
authority as, he would pay for full performance, and with 
no more reference in the one case than in the other to 
whether the claim was liquidated or not. 

This was not only within his power, but was his plain duty. 
Congress gave him this money with which to settle and pay 
all the expenses of and claims arising from this expedition, 
and made him the sole judge of how it should be expended, 
and for what it should be paid, and he had no right to leave 
any claim unpaid which could be fairly adjusted and paid, 
nor, except to take the opinion of legal advisers, to refer 
back to the Government or leave to it to decide that which 
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had been intrusted to him for decision, viz., what claims of 
his making should be paid. 

The fact that the claim is an unliquidated one is all that 
is urged here or in the reported cases against the power 
of the Secretary to settle and pay. Passing as not impor- 
tant the question whether in this case it appears that the 
claim is of this character, it is entirely certain that this 
question can cut no figure here. Whatever effect this may 
or may not have upon the general power of heads of 
departments, the power in this case is given by express 
statute, and that power clearly is to expend the whole or 
any part of the sum appropriated for such purposes in aid 
of the expedition as, in the judgment of the Secretary, 
would best subserve the purpose for which it was appropri- 
ated, and the claim that under this absolute discretion and 
power of disposal he could pay liquidated but not unliqui- 
dated claims is without any foundation whatever. The 
important fact, and the one which settles the whole matter, 
is this: The statute authorizes him to expend this money 
entirely at his own discretion, in aid of and within the gen- 
eral purpose of the appropriation, and because this is so, 
and because the statute has not restricted him to the pay- 
ment of liquidated claims, he is clearly not so restricted. 
And this discretion thus given by statute is one which no 
court can interfere with or control. 

Independently of this statute and upon principle and 
authority the same conclusion would be reached. 

I shall not enter upon what is the legal and logical result 
of the fact that Executive Departments, with their heads, 
are not mere agents of the Government, with no power 
except such as is expressly conferred, but are, on the con- 
trary, parts of the Government itself, of the executive and 
coordinate branch of the Government, and their acts, when 
executive, are the acts of the Government itself. Conclu- 
sions resulting from this might not be in harmony with the 
distinction which permits the executive branch of the Gov- 
ernment to break a contract when it is for the interest of 
the Government, and to pay the other party if there is an 
appropriation for the damage thus done, if that be liqui- 
dated, and to leave him to petition Congress for relief, or 
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for power to sue the Government, if the claim for damage 
should be unliquidated. The consideration of this is not 
necessary here. 

In the case of United States v. Corliss Steam-Engme Com- 
pany (91 U. S., 821), the Secretary of the Navy had made 
contracts for engines and machinery to be placed on one of 
our vessels of war, but before the work was completed, the 
war being closed, the Secretary suspended the further per- 
formance of the contracts. The contractor proposed that 
in settlement of the whole matter he would retain the 
uncompleted engines and machinery and accept $150,000, or 
he would deliver the work in its uncompleted state and 
accept $259,068 in full settlement. The Secretary accepted 
the latter proposition, and there being no appropriation 
therefor, gave the contractor a certificate for this sum, and 
the Supreme Court upheld the settlement and expressly 
decided that it was within his power. 

It will be observed that in such a case there were necessa- 
rily involved claims for damages of an unliquidated charac- 
ter, and as this was the proposition of the contractor it is 
quite safe to assume that it embraced all his claims, unliqui- 
dated as well as liquidated, or, at least, such sum as he was 
willing to accept in settlement of all his claims of any char- 
acter. It will be noted also that the powers and discretion of 
the Secretary of the Navy, under the acts of Congress re- 
ferred to by the court, are by no means as broad as those con- 
ferred upon the Secretary of War by the act here under con- 
sideration. The court said (p. 3222, 3223): 

‘*As, in making the original contracts, he must agree upon 
the compensation to be made for their entire performance, it 
would seem that when these contracts are suspended by him 
he must be equally authorized to agree upon the compensa- 
tion for their partial performance.” 

This is a statement of the principle which underlies the 
whole matter. 

It will be further noted that the court, in its opinion, makes 
no allusion whatever to liquidated or unliquidated damages 
or claims, nor to whether the power of the Secretary was af- - 
fected by any distinction between them, although if that was 
deemed important, this was a fair case for its consideration. 
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The case must, it would seem, be taken to repudiate this 
distinction as affecting the heads of departments, unless it 
proceeded upon the idea that the Secretary might follow the 
course adopted by courts of equity, which, having obtained 
jurisdiction of a cause on account of matters within their 
jurisdiction, retain it to dispose of the whole case, although 
some of the matters decided would not themselves have been 
within their jurisdiction. And it would seem not unreason- 
able that such officers, having jurisdiction to settle a portion 
of such a claim, might proceed to do full justice to the party 
they had injured for the public good, and settle the whole 
claim instead of a portion of it, even though some of it might 
be technically unliquidated. 

But, however this may be, the Supreme Court in that case 
holds that the head of a department has power to settle the 
claims for damage resulting from his abandonment of his 
contracts, and the same doctrine is applicable to this case. 

The same doctrine was later held in Satterlee’s Case (30 C. 
Cls., 31). | 

But it is suggested that, even if the Secretary has power 
to adjust this claim, still he has no power to pay it from the 
appropriation made by the act referred to, inasmuch as that 
is an appropriation °‘ for the relief of people who are in the 
Yukon River country,” and the payment of this claim con- 
tributes nothing to their relief. 

The Secretary is authorized to expend this money in such 
manner and for such purposes as he may think most condu- 
cive to the relief intended, and his power to pay claims which 
he has made or caused does not at all depend upon the fact 
that that for which he has contracted actually reached these 
people or actually contributed to their relief, and paying 
for what was intended for their relief is quite within the 
intent of the act, even though it never reached them. It is 
much too fine a casuistry for practical everyday use which 
distinguishes between paying for the relief of a people and 
paying for what was intended to relieve them. Certainly no 
such questions can affect the power of the Secretary under 
this statute. 

I have therefore to advise you that the Secretary of War 
has power to settle and to pay from the appropriation referred 
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to the claims of the contractors under this contract for trans- 
portation and for its breach. 
Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF War. 





STAMP TAX—‘ POTS’’—*‘CALLS.”’ 


The written evidence of a transaction called in brokers’ parlance a “‘ put,”’ 
being an agreement on the part of the signer to buy stock, the oppor- 
tunity to purchase being entirely dependent upon the disposition of 
the bearer, or the party to whom the paper is given, is not taxable 
under the war-revenue law. 


A writing termed a ‘‘call,’’ in which the signer agrees to sell the stock 
described in the paper at the price named, provided the holder of the | 
paper calls upon him within the time specified, is taxable under the 
first paragraph of schedule A of the war-revenue law. 


DEPARTMENT OF JUSTICE, 
April 27, 1899. 

Str: In yours of December 5, 1898, the receipt of which 1 
have the honor to acknowledge, you inclose two exhibits, 
marked respectively ‘°A” and ‘** B,” and you request my opin- 
ion as to whether the instruments of which these exhibits are 
copies, when used as evidence of transactions by brokers, 
are required to be stamped under that paragraph of schedule 
A of the war-revenue act, which is as follows: 

‘*Contract: Broker’s note, or memorandum of sale of any 
goods or merchandise, stocks, bonds, exchange, notes of 
hand, real estate, or property of any kind or description 
issued by brokers or persons acting as such, for each note 
or memorandum of sale, not otherwise provided for in this 
act, ten cents.” 

Exhibit A is a copy of the written evidence of a transac- 
tion called, in broker’s parlance, a ‘‘ put,” and is after this 
form: 

‘*New York, Movember 21, 1898. 

‘*For value received, the bearer may deliver me, on one 
day’s notice, except last day, when notice is not required, one 
hundred shares of the capital stock of the Chicago, Burling- 
ton and Quincy R. R. Company, at one hundred and seven- 
teen (117) per cent, any time in seven days from date. 
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‘*All dividends for which transfer books close during said 
time, go with the stock. 
‘*In consideration that the foregoing ‘ put’ is made to run 
to 3 p. m. the right to put same ‘cash’ is not permitted. 
‘*Expires November 28, 1898, 3 p. m. 
**JoHn Dor.” 


Exhibit B represents the writing used in what is termed 
a ‘‘call ” and reads thus: 
‘*New York, ov. 21, 1898. 
‘*For value received, the bearer may call on me on one 
day’s notice, except last day, when notice is not required, 
one hundred shares of the capital stock of the Chicago, Bur- 
lington and Quincy R. R. Company, at one hundred and 
twenty-three (123) per cent, any time in seven days from 
date. 
**All dividends for which transfer books close during said 
time, go with the stock. 
‘*In consideration that the foregoing ‘call’ is made to run 
to 3 p. m. the right to call same ‘cash’ is not permitted. 
‘* Expires November 28, 1898, 3 p. m. 
‘*Ricop. Ror.” 


The transactions represented by the two exhibits are cer- 
tainly not taxable under the provision of law above quoted, 
because neither of them can be construed as a broker’s note 
or memorandum of a sale. They do not evidence a sale 
completed, nor can they be construed as executory contracts 
for sales to be completed subsequent to their making. 

Iam of the opinion that Exhibit A is not taxable under 
any provision of the war-revenue act, for it is an agreement 
on the part of the signer to buy stock, but the opportunity 
to buy is entirely dependent upon the disposition of the party 
(the bearer) to whom the paper is given. There is no pro- 
vision of the war-revenue act, so far as I can find, which taxes 
such a transaction. 

I take a different view, however, of Exhibit B. In that 
case the signer agrees to sell the stock described in the 
paper at the price named, provided the holder of the paper 
calls upon him within the time specified. I think this trans- 
action is subject to the tax provided under that portion of 
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the first paragraph of schedule A of the war-revenue act, 
which reads as follows: 

‘and on all sales, or agreements to sell, or memoranda of 
sales or deliveries of transfers of shares or certificates of 
stock in any association, company, or corporation, whether 
made upon or shown by the books of the association, com- 
pany, or corporation, or by any assighment in blank, or by 
any delivery, or by any paper or agreement or memorandum 
or other evidence of transfer or sale, whether entitling the 
holder in any manner to the benefit of such stock, or to secure 
the future payment of money, o1 for the future transfer of 
any stock, on each hundred dollars of face value or fraction 
thereof, two cents.” 

It is true that the completion of this transaction depends 
upon whether the bearer elects to buy the stock described 
within the time and at the price named, but very certainly 
the maker agrees to sell, provided the bearer comes forward 
and requires it. 

Very respectfully, 
JAS. E. BOYD, 
Assistant Attorney-General. 

Approved. 

JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


NAVY—ENGINEER OFFICERS. 


Engineer officers who attained the relative rank of commander prior to 
the passage of the personnel act became entitled, under the first sen- 
tence of section 2 of the act, to take that actual rank in the line of the 
Navy. 

DEPARTMENT OF JUSTICE, 
May 3, 1899. 


Sir: Under date of February 24, 1899, Chief Engineer 
George H. Kearny, United States Navy, attained the rela- 
tive rank of commander, and was duly notified that he would 
be ‘‘regarded and recognized as holding” such relative rank 
from that date. 

On March 3, 1899, Congress passed an act ‘‘ to reorganize 
and increase the efficiency of the personnel of the Navy and 
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Marine Corps of the United States,” which provided in its 
first section ‘‘that the officers constituting the Engineer 
Corps of the Navy be, and are hereby, transferred to the 
line of the Navy, and shall be commissioned accordingly.” 

The second section of this act reads as follows: 

‘‘That engineer officers holding the relative rank of cap- 
tain, commander, and lieutenant-commander shall take rank 
in the line of the Navy according to the dates at which they 
attained such relative rank. Engineer officers graduated 
from the Naval Academy from eighteen hundred and sixty- 
eight to eighteen hundred and seventy-six, both years inclu- 
sive, shall take rank in the line next after officers in the line 
who graduated from the Naval Academy in the same year 
with them: Provided, That when the date of a line officer’s 
commission as captain, commander, or lieutenant-commander 
and the date when the engineer officer attained the same 
relative rank of captain, commander, or lieutenant-com- 
mander are the same, the engineer officer shall take rank 
after such line officer.” 

Chief Engineer Kearny was a member of the class gradu- 
ated from the Naval Academy in 1868, and was, under the 
provision of section 2, relating to engineer officers, gradu- 
ated from 1868 to 1876, inclusive, assigned by your Depart- 
ment to a place ‘‘in the line next after officers in the line who 
graduated” in the same year with him, that is to say, among 
officers holding the rank of lieutenant-commander. From 
this action he appealed, and your Department, in an indorse- 
ment dated March 11, sustained his contention, holding that 
under the first provision of section 2, prescribing ‘‘ that engi- 
neer officers holding the relative rank of captain, com- 
mander, and lieutenant-commander shall take rank in the 
line of the Navy according to the dates at which they 
attained such relative rank,” he was entitled, having attained 
the relative rank of commander prior to the passage of the 
personnel bill, to a rank in the line as commander, accord- 
ing to the date at which he attained that relative rank. . 

Subsequently, under date of March 17, Lieutenant-Com- 
mander Richard Wainwright, United States Navy, asked a 
review of the matter by your Department in a communica- 
tion in which he referred to the history of the navy person- 
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nel bill, and especially to the fact that section 2 was drawn 
by a board of officers of which he was a member, and that 
‘*the intent of section 2 was to provide in the amalgamation 
that engineer officers graduated from the Naval Academy 
from 1868 to 1876, both years inclusive,” should, as provided 
in the second sentence of that section, be so transferred to 
the line as to take rank below line officers ‘‘ who graduated 
from the Naval Academy in the same year with them.” 

It is to be noted that a considerable period elapsed between 
the date when the measure in question was drafted by the 
personnel board and the time when it becamea law. During 
this interval the status of certain engineer officers was 
changed, Chief Engineer Kearny, for example, passing dur- 
ing that time from the relative rank of lieutenant-commander 
to the relative rank of commander. 

In a communication dated March 22, and addressed to 
Lieutenant-Commander Wainwright, you declined to reverse 
your decision of March 11, in which you held that engineer 
officers who, prior to the passage of the personnel bill attained 
the relative rank of commander, became entitled to that 
actual rank in the line of the Navy; but, at the same time, 
‘*inasmuch as the rights of a considerable number of officers 
are involved in the question,” you stated you would request 
the advice of the Attorney-General in the matter, and this 
you have done. 

I have given this matter careful consideration, and I can 
find no grounds sufficient to justify me in overruling the 
position taken by your Department. The reasons in support 
of the conclusions you reached are stated with such fullness 
and clearness in your communication to Lieutenant-Com- 
mander Wainwright, that I content myself by quoting your 
language as an adequate expression of the considerations 
which should govern in this matter: 

‘*The Department has given careful attention to the con- 
siderations urged in your letter of the 17th instant with 
regard to the positions in the line of the Navy to be assigned 
to certain engineer officers who graduated from the Naval 
Academy in the year 1868. 

‘*The questions thus brought up were originally consid- 
ered in the Department’s decision of the 11th instant, in the 
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case of Chief Engineer Kearny, and in reviewing then the 
arguments advanced by you, based in some measure upon 
your acquaintance with the history of the legislation in 
question and your personal knowledge of the purposes which 
governed the personnel board in the preparation of the 
draft of the bill, have received attentive examination; and 
in this connection your statement that ‘the intention of the 
bill was to place all the engineers that graduated in 1868 
after the line officers of the same date,’ is noted. The De- 
partment entertains no doubt whatever that this was the 
intention of the personnel board in drafting the clause in 
question, and such would undoubtedly have been its effect 
had it been passed at the time it was drawn. What would 
have been the view of the board had the question been 
considered after certain of the engineers of the classes 
‘graduated from the Naval Academy from 1868 to 1876, 
both years inclusive,’ had been, at or before that time, actu- 
ally advanced to the relative rank of commander, as was 
the case when the measure became a law, is a very different 
matter. It may be fair to assume that in such a case some 
provision would have been made for the different state of 
facts which would thus have been presented. 

‘*The rule to be followed in such cases is thus laid down 
in ‘ Endlich on the Interpretation of Statutes’ (sec. 30, p. 41), 
as follows: ‘It is unquestionably a rule that what may be 
called the parliamentary history of an enactment is ‘‘ wisely 
inadmissible” to explain itsmeaning. * * * The mean- 
ing attached to it by its framers * * * can not control 
the construction of it. In giving construction to a statute 
we can not be controlled by the views expressed by a few 
members of the legislature who expressed verbal opinions 
on its passage. Those opinions may or may not have been 
entertained by the more than a hundred members who gave 
no such expression.’ And with respect particularly to the 
proceedings of commissions the following remarks appear 
in the same voluine (sec. 32, p. 42): 

‘** What took place before a committee can not be invoked 
for putting a construction on a private act. ‘Similarly, it 
has been held in England that no legitimate guide to the 
construction of a statue can be found in the recommenda- 
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tions and reports of commissions, which preceded the pass- 
age thereof, and upon which it was founded, as the reports 
and recommendations of the real property commissioners, 
of the ecclesiastical commissioners, of the common law and 
chancery commissioners.’ And the rule seems to be the 
same in this country, although perhaps not followed with 
universal consistency.’ 

‘*The statement contained in your letter that ‘it would be 
a manifest absurdity to arbitrarily divide the engineers and 
place some at the head and some at the foot of the class 
of 1868,’ is also noted. It is observed, however, that the 
only alternative to such action would be a division of the 
engineers having the relative rank of commander at the 
time of the passage of the personnel act by giving some 
of them, to wit, those who had attained that relative rank 
at the time the personnel bill was drawn, the actual rank of 
commander, and denying that privilege to others, and this 
in the face of the explicit provision of section 2, that engi- 
neer officers holding the relative rank of commander shall 
take rank in the line according to the dates at which they 
attain such relative rank. It is difficult to say, therefore, 
which interpretation presents from this point of view alone 
the least objectionable features. Referring again to the 
principles governing the interpretation of statutes, it has 
been said that ‘so long as a legislative enactment violates 
no constitutional provision or principle it must be deemed 
its own sufficient and conclusive evidence of the justice, pro- 
priety, and policy of its passage.’ The language of Mr. 
Justice Story concerning constitutional construction applies 
almost equally to that of statutes. Arguments drawn from 
impolicy or inconvenience ought here to be of no weight. 
The only sound principle is to declare its lea scripta est, to 
follow and to obey; nor, if a principle so just could be over- 
looked, could there be well found a more unsafe guide or 
practice than mere policy or convenience.” (Endlich, sec. 
5, pp. 8-9.) . 

‘*It is understood that in the present instance embarrass- 
ment has arisen, not because of any want of clearness in the 
language of the law, but because the facts are not what they 
were when the measure was under consideration by the per- 
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sonnel board. A considerable period elapsed between that 
time and the date on which the measure was enacted ‘into 
law, and during the interval the status of certain engineer 
officers was changed. They became vested with the relative 
rank of commander, and the Department has held that, upon 
transfer to the line, they were entitled to take rank accord- 
ingly. Thatthis result may not have been intended by the per- 
sonnel board in drafting the bill is a matter to be considered 
only if it be conceded that the provision of law to be inter- 
preted is so ambiguous that a correct understanding of 
its meaning can not otherwise be reached. Before the slight 
assistance which such a circumstance can render is invoked 
the entire statute in all its parts must be scrutinized. The 
evils sought to be remedied by the whole measure must be 
taken into account °‘so as to get an exact conception of its 
aim, scope, and object.” (Endlich, sec. 27.) Approaching 
the subject in the light of these general principles, it is noted 
that the personnel act was broadly beneficial in its aims and 
purposes so far as the personnel of the Navy is concerned. 
Its general object was to advance, not to reduce, the rank of 
the officers affected by its provisions. If, as is contended, 
an engineer officer who attained the relative rank of com- 
mander February 24, 1899, is, under the first sentence of 
section 2 of the personnel act, entitled to take rank as a 
commander, and if, at the same time, under the second sen- 
tence of that section, being a graduate of the class of 1868, 
it is provided that he should be assigned to a lower grade 
than that of commander, which of the two positions should 
be given him in the administration of a law of the character 
of the personnel act? Assuredly, under these broad and 
general considerations, no reason to modify the conclusion 
heretofore reached upon other grounds is discovered. To 
give the engineer officer in such a case the higher position 
is to treat him as other officers of the same relative rank are 
treated; to assign him to the lower place which he would 
take if the second sentence of section 2 were invoked, would 
be to degrade him from the relative rank of commander, to 
which in fact and in law he had attained prior to March 3, 
1899, and this under the provisions of a law bearing a wholly 
remedial and beneficial complexion, and containing within 
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itself carefully worded intimations characterizing it as a 
measure intended to benefit and not to injure officers affected 
by its provisions. A clause illustrating the latter suggestion 
is the following, embodied in section 13: 

‘** That no provision of this act shall operate to reduce the 
present pay of any commissioned officer now in the Navy, 
and in any case in which the pay of such an officer would 
otherwise be reduced he shall continue to receive pay accord- 
ing to existing law.’ 

‘*Certain further considerations not referred to in the 
ease of Chief Engineer Kearny, because it was not there 
deemed necessary to go so fully into the matter, are the 
general principle that an officer is not to be deprived of 
rank which he has actually attained inferentially; that if 
there are two provisions of law equally clear, one of which 
confers a lower and the other a higher position upon a bene- 
ficiary, he is entitled to claim the benefit of the latter; that 
no distinction is drawn in the law—and none can be written 
therein by interpretation—between engineer officers who 
attained the relative rank of commander before, and those 
who attained that rank after, the original draft of the per- 
sonnel act was completed; and further, that from a structural 
examination of the act it is found that section 1 provides 
broadly and generally, without details, for the transfer of 
the engineer officers of the line, and that the first sentence 
of section 2, logically following, lays down the broad general 
principle ‘That engineer officers holding the relative rank 
of captain, commander, and lieutenant-commander’ shall 
have like absolute rank in the line. The foundations of 
this part of the measure being thus laid, explicit provisos 
modifying them might, of course, have been added; but the 
only explicit proviso found is one which sustains rather 
than defeats these general clauses, i. e., the proviso in sec- 
tion 2 that when the date of a line officer’s commission as 
commander and the date when an engineer officer attained 
that relative rank are the same, the engineer shall take rank 
after, that is, as the phrase has been repeatedly interpreted, 
next after such line officer. 

‘* Without entering more particularly into a review of 
the various considerations urged in your letter above men- 
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tioned, and while appreciating the force of many of them 
as showing what perhaps ought to have been done, as well 
as what was doubtless in the contemplation of the personnel 
board, the Department does not find therein sufficient ground 
to warrant a reversal of its decision that, under the law as 
it was in fact enacted, engineer officers who, prior to the 
passage of the personnel act, attained the relative rank of 
commander, became entitled to that actual rank in the line 
of the Navy.” 

I am of the opinion, therefore, that engineer officers who, 
‘prior to the passage of the personnel bill, attained the rela- 
tive rank of commander became entitled, under the first 
sentence of section 2, to take that actual rank in the line of 
the Navy. 


Respectfully, 
JOHN K. RICHARDS, 


Acting Attorney-General. 
The SECRETARY OF THE Navy. 





REAPPRAISEMENT—EXAMINATION. 


The Board of General Appraisers were warranted in refusing to hear 
and pass upon a question whether an importer was justified in refus- 
ing to answer interrogatories under sections 16 and 17 of the act of 
June 10, 1890, submitted to them in a reappraisement proceeding 
under section 13. 

An importer refusing to answer a proper question respecting imported 
merchandise has not complied with the requirements of law, and is 
not entitled to a reappraisement, but the original appraisement 
becomes final and conclusive under section 17 of this law. 

The collector is the authority to determine whether an interrogatory is 
proper and the refusal to answer is justified. 

The action of the collector in denying a reappraisement because the 
importer refused to answer proper interrogatories propounded to him 
may be reviewed, first, by the Board of General Appraisers on a pro- 
test under section 14, and next by the circuit court on an application 
for review under section 15. 


DEPARTMENT OF JUSTICE, 
May 6, 1899. 
Str: Sections 16 and 17 of the customs administrative act 
of June 10, 1890, read as follows: 
‘*Sec. 16. That the general appraisers, or any of them, 
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are hereby authorized to administer oaths, and said general 
appraisers, the Boards of General Appraisers, the local 
appraisers, or the collectors, as the case may be, may cite to 
appear before them, and examine upon oath, any owner, 
importer, agent, consignee, or other person touching any 
matter or thing which they, or either of them, may deem 
material respecting any imported merchandise, in ascertain- 
ing the dutiable value or classification thereof; and they, or 
either of them, may require the production of any letters, 
accounts, or invoices relating to said merchandise, and may 
require such testimony to be reduced to writing, and when 
so taken it shall be filed in the office of the collector, and 
preserved for use or reference until the final decision of the 
collector or said board of appraisers shall be made respect- 
ing the valuation or classification of said merchandise, as 
the case may be. 

‘*Sec. 17. That if any person cited to appear shall neg- 
lect or refuse to attend, or shall decline to answer, or shall 
refuse to answer in writing any interrogatories, and sub- 
scribe his name to his deposition, or to produce such papers, 
when so required by a general appraiser, or a Board of Gen- 
eral Appraisers, or a local appraiser or a collector, he shall 
be liable to a penalty of one hundred dollars; and if such 
person be the owner, importer, or consignee, the appraise- 
ment which the general appraiser, or Board of General 
appraisers, or local appraiser, or collector, where there is 
no appraiser, may make of the merchandise, shall be final 
and conclusive; and any person who shall willfully and cor- 
ruptly swear falsely on an examination before any general 
appraiser, or Board of General Appraisers, or local 
appraiser, or collector, shall be deemed guilty of perjury; 
and if he is the owner, importer, or consignee, the mer- 
chandise shall be forfeited.” 

In your communication of December 14, 1898, you state 
that, in the exercise of the authority conferred by these 
sections, the appraiser at New York propounded certain 
interrogatories to an importer, which the latter refused to 
answer, insisting they were inquisitorial and impertinent. 
A question then arose as to the course to be pursued under 
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the customs administrative act in determining whether the 
interrogatories were proper or not. Acting under the ad- 
vice of the Solicitor of the Treasury, your Department pro- 
mulgated a ruling to the effect that the Board of General 
Appraisers, in a reappraisement proceeding under section 
13, may determine whether the importer was justified in 
refusing to answer the interrogatories. You state, how- 
ever, that the Board of General Appraisers at New York 
have declined to act in accordance with this ruling, holding 
that in a reappraisement proceeding under section 13, they 
have no authority to pass upon a question of law relating 
to the propriety of an interrogatory propounded by the 
appraiser. 

In view of the foregoing, you request an expression of my 
opinion as to the course to be followed when an importer 
refuses to answer an interrogatory propounded by an ap- 
praiser under sections 16 and 17. 

Assuming that a case has thus arisen in the administration 
of your Department which warrants me in giving you advice 
in the premises, I am clear in the opinion that the Board 
of General Appraisers were right in refusing to hear and 
pass upon a question of law thus attempted to be submitted 
to them in a reappraisement proceeding under section 13. 
Section 17 provides that if the importer refuses to answer 
any interrogatory propounded under section 16, ‘* the ap- 
praisement which the general appraiser, or Board of Gen- 
eral Appraisers, or local appraiser, or collector, when there 
is no appraiser, may make of the merchandise shall be final 
and conclusive.” 

The refusal to answer which makes an appraisement final 
and conclusive under section 17 is an unlawful refusal. 
The interrogatory which must be answered under the penalty 
of a conclusive appraisement is a proper and lawful inter- 
rogatory. Some authority must determine primarily the 
question as to whether the interrogatory is proper, and the 
refusal unlawful and the appraisement conclusive. I take it 
that the collector is the officer to determine this question. 
Under section 13 the appraiser must report to the collector 
his decision as to the value of the merchandise appraised. . 


/ 
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If the collector deems the appraisement too low he may order 
a reappraisement. And if the importer is dissatisfied with 
the appraisement ‘‘and shall have complied with the require- 
ments of law with respect to the entry and appraisement of 
his merchandise,” he may give notice to the collector in writ- 
ing and the collector shall at once direct a reappraisement. 

It is to be observed that it is only when the importer 
‘*shall have complied with the requirements of law with 
respect to the entry and appraisement of his merchandise” 
that he is entitled to a reappraisement. The collector must 
determine primarily whether the importer has or has not 
complied with the requirements of law. If the importer 
has refused to answer a proper question put to him respect- 
ing the imported merchandise, he has not complied with the 
requirements of law, for the law requires him to answer 
such an interrogatory. Not having so complied, he is not 
entitled to a reappraisement, and under section 17 the ap- 
praisement made becomes ‘‘ final and conclusive.” 

If the collector decides that the importer was right in 
refusing to answer, the importer secures the benefit of a 
reappraisement under section 18. On the other hand, if the 
collector decides that the importer was wrong in refusing 
to answer, the importer loses the right to a reappraisement, 
the appraisement becomes conclusive, and the collector pro- 
ceeds to ascertain the rate and amount of duties to be paid . 
on the merchandise. The action of the collector in denying 
the importer a reappraisement because of his refusal to 
answer proper interrogatories propounded to him by the 
appraiser, may be reviewed, first, by the Board of General 
Appraisers on a protest, under section 14, and next by the 
circuit court, on an application for review under section 15. 
An excessive valuation, resulting from an error of judgment, 
may be revised by a reappraisement under section 13, but 
an illegal assessment, based upon an erroneous view of the 
law, must be corrected by proceedings under sections 14 
and 15. 3 

‘*While the general rule is that the valuation is con- 
clusive upon all parties, nevertheless the appraisement is 
subject to be impeached where the appraiser or collector 
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has proceeded on a wrong principle contrary to law, or has 
transcended the powers conferred by the statute.” (Unzted 
States v. Passavant, 169 U. S., 16, 21.) 
Respectfully, 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. : 





IMMIGRANTS. 


An act of Congress should receive a reasonable construction and be so 
enforced as to produce as little injury and inconvenience as may be 
consistent with its terms and object. 

The list of immigrants required by section 1 of the act of March 3, 1893, 
should be made before departure from a foreign country. 

Under this act the immigrants can not be divided according to the parts 
of the vessel they occupy, as the word ‘‘immigrant’’ undoubtedly 
embraces persons who may be, and sometimes are, in the cabins. 

The Secretary of the Treasury is vested with power to make and apply 
such rules relative to the question of immigration as may be shown 
from time to time to be necessary and convenient. 

The separation of those who should and who should not be subjected to 
the examination and listing is a matter of practical administration 
intended to be regulated by the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
May 8, 1899. 

Siz: I have your letter of the 27th ultimo asking in effect 
whether lists of immigrants should, under section 1 of the 
act of March 3, 1893, be made before departure from a 
foreign country or in accordance with the following order 
of November 14, 1898, now revoked : 

** To commissioners of tmmigration, collectors of customs, 
and all other officers having authority to enforce United 
States immigration laws: 

‘‘It having been found that a literal compliance with the 
provisions of section 1 of the act of March 3, 1893, would 
seriously and unnecessarily inconvenience immigrants com- 
ing to this country as cabin passengers, you are hereby 
informed that if the manifests required by Department cir- 
cular No. 180, of October 8, 1898, are made out prior to the 
arrival of the steamship at your port and sworn to before 
a United States immigrant inspector or customs officer act- 
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ing in that capacity upon arrival, such manifests will be 
accepted as a sufficient compliance with the requirements of 
the law. 

** Respectfully yours, 

‘“*T. V. PowpDeERLy, 
‘* Commissvoner- General. 
** Approved : 
**Q. L. SPAULDING, 
*tActeny Secretary.” 


In my opinion, as the statute is explicit to the effect 
that the lists shall be ‘‘made at the time and place of 
embarkation of such alien immigrants on board,” and as 
such provision can not be said to be one which Congress 
may not be supposed to have regarded as of utility, it will 
not do to give much weight to considerations of inutility or 
inconvenience. 

But while there seems to be no doubt that the lists of 
immigrants should be made out before departure, and there- 
fore the order of November 14, 1898, which, by reference to 
circular No. 180 embraces lists of ‘‘all such alien immi- 
grants, whether traveling first or second class or in the 
steerage,” is erroneous, yet there remains a question. 

An act of Congress should receive a reasonable construc- 
tion, and one like this be so enforced as to produce as little 
injury and inconvenience to the traveling public and com- 
merce as may be, consistently with its terms and object. 

If, as I understand from your letter and its inclosures, it 
is both useless and inconvenient to put cabin passengers, 
before sailing, through the processes mentioned in sections 
1 and 2 of the act of 1893, it might well be argued that we 
are not giving a reasonable construction to that law and 
properly applying it, when this is held to be within its 
meaning. 

Congress itself has made a distinction (act of August 2, 
1882) between ‘‘emigrant passengers or passengers other 
than cabin passengers” and such cabin passengers. The act 
of 1882 ‘‘to regulate the carriage of passengers by sea” 
contains elaborate provisions to secure the proper treatment 
and accommodation of ‘‘emigrant passengers” and passen- 
gers commonly known as steerage passengers, in distinction 
from cabin passengers. 


fod 
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Within the meaning of statutes, therefore, not foreign to 
the subject of immigration, Congress has treated immigrants 
as persons different from cabin passengers, recognizing in 
that the notorious fact that immigrants are usually not cabin 
passengers. 

But, as a matter of law, it must be said that immigrants 
under the act of 1893 can not be divided according to the 
parts of the vessel they occupy. The word immigrant 
undoubtedly embraces persons who may be and sometimes 
are in the cabins, and, while but few are there, a ruling to 
the effect that no cabin passengers are immigrants would 
probably increase the number. Neither do I feel assured 
that all owners of vessels would fail to alter their present 
charges and arrangements with a view to carrying in the 
cabins persons who do not now go into them. 

The subject was one of difficulty for Congress, as it is in 
practice; and it is natural to suppose that, had the division 
of immigrants from others by the simple separation into 
cabin and not cabin passengers been a safe and a practical one, 
Congress would have expressly adopted it in framing the 
act of 1893. 

Not satisfied with inspections and other checks already 
provided for by law, Congress deemed it necessary to require 
those specified in that act, knowing, of course, that addi- 
tional trouble would thereby be caused. We can not nullify 
that law, nor have we any right to attempt it. 

But section 3 of the general immigration law of 1882 
provides: 

‘*Sec. 3. That the Secretary of the Treasury shall establish 
such regulations and rules, and issue from time to time such 
instructions not inconsistent with law as he shall deem best 
calculated to protect the United States and immigrants into 
the United States from fraud and loss, and for carrying 
out the provisions of this act and the immigration laws of 
the United States; and he shall prescribe all forms of bonds, 
entries, and other papers to be used under and in the enforce- 
ment of the various provisions of this act.” 

And section 2 says: 

‘*That the Secretary of the Treasury is hereby charged 
with the duty of executing the provisions of this act and 


TO THE SEORETARY OF THE TREASURY. 468 


with supervision over the business of immigration to the 
United States,” &c. 

And by these and other provisions of law it is made clear 
that Congress, aware of the practical impossibility of estab- 
lishing in advance by inflexible orders of its own all the 
rules and methods that so indefinite and complex a business, 
entangled as it was with that of carrying passengers, would 
demand, intended to vest in the Secretary power to make 
and apply such as would, from time to time, be shown by 
experience to be necessary and convenient. 

It is from this authority of the Secretary that it seems 
not altogether impossible to obtain the desired relief, in 
part, if not wholly. 

As I understand, the masters of vessels, as the only safe 
way of proceeding on their part, practically examine all the 
passengers. The act requires only the examination and list- 
ing of alien immigrants. In the absence of any certain and 
obvious means of knowing whether a person is or is not an 
alien immigrant, the phrase itself being to them of vague 
meaning, and having the responsibility of deciding placed 
upon them by law, the masters naturally take that course, 
and thereby ‘‘delay, impede, or annoy passengers in ordi- 
nary travel.” (Sec. 8, act of March 3, 1891.) 

They proceed on the assumption that everyone is an alien 
immigrant. But there is nothing in the act of Congress to 
indicate that everyone is intended to be regarded as prima 
facie an alien immigrant and subject to examination. 

Congress requires a list of all ‘‘alien immigrants,” and 
prescribes a penalty if one of them is omitted from the list; 
and while Iam aware that from the prior legislation referred 
to there may be reasons gathered for giving a very broad 
meaning to the word “immigrants,” and for holding that 
the master must, at his peril, examine every alien on board 
and perhaps Americans, also, to prevent the omission of any 
alien immigrants from the list, yet I can not regard it as 
consistent with the wisdom of Congress that a thing so 
unreasonable, so obstructive of passenger travel, so harass- 
ing to vessels whose passengers come aboard shortly before 
the hour for departure, so annoying and distressing to per- 
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sons traveling for pleasure, should be required under a 
penalty. 

The nature of the examination, the listing in groups of 
thirty, the tickets for identification, the surgeon’s examina- 
tion, requiring. I presume, the removal of the clothes,—all 
these things would seem to amount almost to a prohibition 
of ordinary traveling by foreigners in this country, if every 
alien passenger must be subjected to them. 

Such a prohibition was surely not intended. But, in my 
judgment, the separation of those who should and those who 
should not be subjected to the examination and listing, is a 
matter of practical administration intended to be regulated 
by you, Congress not desiring, on the one hand, that. the 
entry of undesirable persons should thereby be given free 
scope, or, on the other, that ordinary passengers should be 
uselessly annoyed, and vessels—often carrying mail—unrea- 
sonably delayed, in an effort to prevent the incoming of such 
persons. 

This seems to be a region in which the wisdom of your 
Department can properly be used to devise a system of 
instructions to inspectors and other officersand corresponding 
circulars to masters which will assure the latter that certain 
reasonable evidence or a reasonable ground of presumption 
that a person is not one required to be examined and listed 
will be regarded by such officers and the Department as 
sufficient reason for not proceeding to enforce the penalty 
against such masters. 

Such a system would not be at variance with the intent of 
Congress but in furtherance of it. And it would be no 
objection to such a system that it was based on a presump- 
tion, supported by the oath of the master upon his best 
knowledge and belief or other evidence, that the cabin pas- 
sengers were not aliens immigrating—that is, aliens, not 
already domiciled in this country, coming to make it their 
home—and were not excluded persons, if and so long as it 
might be found by experience and inspection that they were, 
in fact, in substantially all cases, not such persons. 


Respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


TO THE SECRETARY OF WAR. 465 


CONTRACTS—FINAL PAYMENTS—ORDNANCE. 


Pursuant to the act of June 6, 1896, the Secretary of War entered into a 
contract for the construction of a certain type of gun, for which 85 per 
cent of the sum appropriated was to be paid as the work progressed, 
and the remainder upon its completion and test. The gun was com- 
pleted and successfully stood the regular proof test, but upon recom- 
mendation of the Board of Ordnance, it was subjected to the ordnance 
test of being fired 300 times, and, as a result, on the fifteenth round 
the gun was destroyed. Held, that the contractor was entitled to the 
final payment, as neither the statute nor the contract made it neces- 
sary that the gun should be capable of any particular performance, 
nor that it should successfully withstand any test of strength; so there- 
fore, the payment was not dependent upon any such performance or 


DEPARTMENT OF JUSTICE, 
May 9, 1899. 

Sm: I have the honor to acknowledge the receipt of your 
note of April 11, 1899, with accompanying documents, 
requesting my opinion whether R. J. Gatling is entitled to 
the final payment of 15 per cent claimed to be due him under 
his contract with the Secretary of War for the construction 
of the 8-inch caliber high-power steel gun mentioned in the 
act of Congress referred to. 

The case appears to be this: 

A portion of the act of June 6, 1896 (29 Stat., 256), pro- 
vides as follows (p. 261). 

‘**To enable the Board of Ordnance and Fortifications to 
procure and test one eight-inch caliber high-power gun, cast 
in one piece, on the plan of R. J. Gatling; and the Secre. 
tary of War is hereby authorized and directed to contract 
with said Gatling for said gun, without advertisement, which 
gun shall be constructed according to the plans and speciti- 
cations prepared by said Gatling, and under his supervision, 
and be subjected to the same test now applied to the built-up 
gun of the same caliber; and the sum of forty thousand 
dollars is hereby appropriated tu pay for said gun, of which 
sum eighty-five per centum shall be paid in partial payments 
as the work progresses, in accordance with the contract to 
be entered into between the Secretary of War and the said 
Gatling, and the remainder upon the completion and test of 
said gun: Provided, That, before said contract shall be 
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entered into, the plans and specifications of said gun shall 
be deposited with the Secretary of War, which plans and 
specifications may be modified, in the discretion of said Gat- 
ling, from time to time as the work progresses: And pro- 
vided further, That the said gun shall conform in general 
form and dimensions to modern ordnance, and shall not 
therefore differ materially in form and dimensions from 
service guns, in order that it may admit of being placed on 
a service carriage, and in a service emplacement on fortifi- 
cation.” 

Under the authority of this statute the Secretary of War, 
on August 7, 1896, made with said Gatling the contract con- 
templated by this act, under which Gatling built the gun, 
as provided in said act and contract, and 85 per centum of 
the sum thus appropriated was paid to him as the work 
progressed and as provided in the contract. 

After its completion the gun was subjected to the regular 
proof test applied to high-power guns of that caliber— 
firing five rounds—which test it stood successfully; but, 
upon recommendation of the board, it was subjected to the 
ordnance test of being fired 300 times with full service 
charges of powder, and on the fifteenth round of this test 
the gun was destroyed, as a result of the firing. 

Whether Dr. Gatling is entitled to the remaining 15 per 
centum of the sum appropriated depends upon what is the 
proper construction of the act referred to and of the contract 
thereunder. And the principal question in this respect is 
whether the act of Congress required a gun which should 
successfully stand the test provided, or, on the other hand, 
merely required that a gun of a certain kind should be built 
according to the plans and specifications of Dr. Gatling, by 
him, and under his supervision. In other words, does the 
statute or the contract make payment conditional upon the 
gun’s successfully enduring the prescribed test? 

The question is not difficult of solution. In the first place, 
neither the statute nor the contract requires that the gun 
shall be capable of any particular performance, nor that it 
shall successfully withstand any test or strain, nor is pay- 
ment made to depend upon any such performance or test, or 
upon anything whatever, except the making the gun of the 
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kind described and according to the plans and specifications 
stated, and that it be thus built in a proper and workmanlike 
manner and of good and suitable materials. This is of itself 
sufficient. But the very fact that Congress prescribes the kind 
of gun it wishes built—a gun cast in one piece—and directs 
that it shall be built according to certain plans and specifica- 
tions, entirely precludes the idea, unless otherwise expressed, 
that the contractor who is to build the gun warrants anything 
as to its performance. Nor is this at all affected by the fact 
that the kind of gun and the plans and specifications are all 
the suggestion of the contractor. Dr. Gatling appears to 
have thought he could make a serviceable gun upon his 
plan, which would be much cheaper than those already in 
use, and Congress was so far of his opinion as to be willing 
to pay for the experiment, and although the whole—the kind 
of gun and the plans and specifications upon which it was 
to be built—were the suggestions of Gatling, yet they were 
none the less chosen and prescribed by Congress and dic- 
tated by it for the making of the gun than if they had origi- 
nated with that body; and, thus directing what should be 
done, Congress assumed all risks as to the result. 

From what appears in the case, also from general knowl- 
edge accessible to all, this kind of gun was a novelty, a new 
departure in ordnance, an experiment, which, if successful, 
would materially lessen to the Government the cost of heavy 
ordnance. As appears, it did not have the confidence of the 
ordnance officers of the Government. Of course, no one 
could tell beforehand what its performance would be, and to 
wait until someone would undertake its construction with a 
guaranty of performance would be to abandon it altogether. 

Under these circumstances the portion quoted was inserted 
in the fortification act of June 6, 1896, which itself tells the 
same story of an experiment by the Government in gun 
making, ‘‘ 70 enable the Board of Ordnance and Fortification 
to procure and test one eight-inch caliber high-power gun, 
cast in one piece, on the plan of R. J. Gatling.” 

That is, to enable thzs Board of Ordnance to procure and 
test a gun of this kind for the satisfaction and benefit of the 
Government, the Secretary of War is authorized to contract 
with Dr. Gatling to build it. And the only stipulations the 
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Government makes are that the gun shall be of this general 
kind and be built according to certain plans and specifica- 
tions, and with certain requirements as to form and dimen- 
sions. It is impossible to see anything here more than a 
promise to build for the Government a gun of a kind chosen 
by itself, upon plans and specifications of its own dicta- 
tion, and without reference as to what its performance may 
prove to be. 

And, to still further show this, and that payment did not 
depend at all upon the success of the experiment, or that the 
gun should survive the prescribed test, 85 per centum of the 
whole sum is to be paid as the work progresses, and with no 
provision for its return in case of failure, and the remaining 
15 per centum is absolutely promised ‘‘ upon the completion 
and test of said gun.” And nowhere in the act or in the 
contract is there any intimation that the gun shall be capa- 
ble of any performance, or be of any service, or shall with- 
stand any test, nor that payment is to depend upon any of 
these considerations. All this is quite consistent with the 
idea that the Government is trying an experiment at its own 
risk and quite inconsistent with the claim that Dr. Gatling 
is doing so. 

The only use for the test provided to which the gun 
was subjected, and which it sucessfully endured, had relation 
to whether the gun was completed according to the contract; 
that is, to show whether any defects, if there were any, 
were due to noncompliance with the contract, and to deter- 
mine, by actual firing, whether the gun was finished com- 
plete in all its parts and details, and not at all to make its 
performance the condition of payment. The other, the 
crucial or endurance test, to see Just how much strain such 
a gun could stand, and which might well be purposely con- 
tinued to the bursting point, the Government would make 
at its leisure and convenience. | 

And this is just what was done. The Ordnance Board 
applied the regular proof test of firing 5 rounds, and then, 
because the gun was of a new type and of unknown capabili- 
ties, the board recommended that the endurance test of firing 
300 rounds with full service charges of powder be applied, 
fourteen rounds of which the gun withstood, but burst at the 
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fifteenth. But this test was for the information of the Gov- 
ernment, and was not a precedent condition of payment. 
And the fact that payment is promised absolutely ‘‘ upon 
the completion and test of said gun,” and not upon or in 
case of its endurance of the test, is entirely conclusive of the 
whole matter. The language is plain and there is nothing 
to construe. Had it been intended that payment was to 
depend upon the result of the test, here was the place for 
its expression, both in the statute and in the contract, and 
when we find that 85 per centum of the whole $40,000 was 
to be unconditionally paid as the work progressed, and the 
remainder, alike unconditionally, ‘‘upon the completion 
and test of said gun,” we know with substantial certainty 
that this was purposely so done, and that the failure to make 
payment dependent upon success was not by mistake, even 
if that would have made any difference. 

But even if, upon any possible construction of the statute 
and contract, this payment were dependent upon the result 
of the test prescribed, the same conclusion would seem to 
be the correct one. That test, by the terms of both statute 
and contract, is to be ‘‘the same test now applied to the 
built-up gun of the same caliber.” Dr. Gatling claims, and 
from the papers in the case and inquiry at the Ordnance 
Bureau it would seem that he is right, that in 1896, when 
this act was passed and this contract made, this endurance 
test of firing 300 rounds, with full service charges of powder, 
was not generally applied to built-up guns of that cali- 
ber. If this be so, the test which burst his gun was one not 
provided for in the contract, and was one the failure to 
withstand which had no effect upon the obligation to make 
payment. 

But, while I am of opinion that upon this ground also the 
- claimant is entitled to the 15 per centum retained, I prefer to 
rest the case upon the other ground, which involves no 
question of fact liable to dispute. And as there appears to 
be no question that the gun was of the general kind required 
and built as and upon the plans and specifications prescribed 
in the statute and contract, and with no cause of complaint 
or objection except that the gun was not serviceable and 
could not endure the applied test, there remains but the legal 
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question, before discussed somewhat, whether these latter 
facts constitute a sufficient reason for nonpayment. And I 
am clearly of opinion that they do not. 

I have, therefore, to advise you that upon the facts stated 
the claimant, Dr. Gatling, is entitled to be paid the remainder 
of 15 per centum of the appropriation made for the con- 
struction of this gun. 

Respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF War. 





APPROPRI ATIONS—AGRICULTU RAL COLLEGES—EX PERI- 
MENT STATIONS. 


The respective appropriations for agricultural experiment stations, and 
for agricultural colleges and schools, being separate and distinct, no 
portion of the appropriation for the former can be applied to the pay- 
ment of salaries of professors or teachers in the latter. 


DEPARTMENT OF JUSTICE, 
May 10, 1899. 

Sir: I have the honor to acknowledge the receipt of your 
note of April 27, 1899, requesting my opinion as to the valid- 
ity of a certain ruling of your Department as to the appli- 
cation of any portion of the appropriation for agricultural 
experiment stations, to the payment of salaries of professors 
or teachers in the agricultural colleges and schools estab- 
lished under the act of July 2, 1862. 

The ruling is, in effect, that no portion of the funds 
appropriated by the act of March 2, 1887, for experiment 
stations, can be applied in payment of salaries of professors 
or teachers or other persons engaged in instruction in the 
agricultural colleges or schools contemplated by the act of 
July 2, 1862, nor to the payment of any other expenses 
connected with the work of instruction in such colleges or 
schools. | | 

While the agricultural experiment stations established by 
the act of March 2, 1887, are departments of and under the 
direction of the agricultural colleges provided for in the act 
of July 2, 1862, yet they are separate and distinct, not only 
as to the time of their origin, but also as to their objects 
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and methods and their means of support and maintenance, 
the latter being established and provided for by the act of 
July 2, 1862, as educational institutions for the dissemina- 
tion of knowledge already acquired, and originally under 
said act receiving their support and having their expenses 
paid from the proceeds of public lands granted by Congress 
to the States and Territories, respectively, for that purpose. 
The former are established and provided for by the act of 
March 2, 1887, and later acts, and for the purpose of acquir- 
ing, by experiment and practice, scientific knowledge of 
agricultural and cognate subjects, and are supported and 
their expenses paid by direct annual appropriations of money 
by Congress for that purpose. 

From these considerations alone it would be fairly obvi- 
ous that the fund thus set apart for the support and main- 
tenance of either of these institutions can not be used for 
the support, maintenance, or expenses of the other. 

In addition to this, the act of August 30, 1890, provided a 
further annual money appropriation ‘“‘for the more com- 
plete endowment and maintenance of colleges for the benefit 
of agriculture and the mechanic arts now established or 
which may be hereafter established in accordance with the act 
of Congress approved July second, eighteen hundred and 
sixty-two, * * * to be applied only to instruction in 
agriculture, the mechanic arts, the English language, and 
the various branches of mathematical, physical, natural, and 
economic science, with special reference to their applica- 
tions in the industries of life and to the facilities for such 
instruction.” 

While this appropriation, with the proceeds of land 
grants before mentioned, is exclusively for the support and 
maintenance of the agricultural colleges and schools estab- 
lished under the act of July 2, 1862, provision for the sup- 
port of the agricultural experiment stations, established 
later, is made by section 4 of the act of March 2, 1887, 
which, with reference to these experimental stations, pro- 
vides: 

‘* That, for the purpose of paying the necessary expenses 
of conducting investigations and experiments, and printing 
and publishing the results, hereinbefore prescribed, the 
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sum of seven thousand dollars per annum is hereby appro- 
priated to each State and Territory.” 

It will be seen that these respective appropriations for 
agricultural colleges and schools and for the experiment 
stations are separate and distinct, and that each is intended 
exclusively for, and to be applied alone to the expenses of the 
institution for which it is made. 

It follows, therefore, that your ruling, referred to, is a 
correct interpretation of the law, and I so advise you. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF AGRICULTURE. 


PER DIEM EMPLOY EES—NAVY-YARD. 


On April 6, 1899, the Washington Navy-Yard being closed at noon, 
pursuant to an Executive order, in connection with the ceremonies 
attending the interment of the bodies of soldiers and sailors whose 
lives were lost in the war with Spain, the per diem employees of the 
yard should receive compensation for the entire day. 


DEPARTMENT OF JUSTICE, 
May 10, 1899. 

Str: I have the honor to acknowledge receipt of yours 
of May 6, in which you ask my opinion as to whether, 
under the law, certain per diem employees of the United 
States in the navy-yard at Washington, D. C., are entitled 
to be paid for the half day afternoon of April 6, 1899. 

The facts disclosed in your communication are that the 
day in question was that on which the bodies of soldiers and 
sailors who lost their lives in the war with Spain were being 
interred at Arlington. The President, on the 3d of April, 
1899, in connection with the ceremonies attending these 
interments, issued an Executive order in which, among other 
things, he directed ‘‘that at twelve o’clock noon of said 
day all of the departments of the Government at Wash- 
ington shall be closed,” and on the 5th day of April the 
President directed his secretary to inform the Secretary of 
the Navy that the employees of the Washington Navy-Yard 
should be considered as coming within the scope of the 
Executive order of the 3d. 
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In obedience to the Executive order, and the direction 
thereafter given, the Washington Navy-Yard was closed at 
noon on the said 6th day of April, 1899, and work therein 
was discontinued for the day. 

The suggestion is made that the per diem employees of 
the navy-yard on that day are not entitled to wages for the 
entire day, but are restricted to compensation for the time 
they were actually engaged in doing work. The law cited in 
support of this position is section 1545 of the Revised Stat- 
utes, which reads as follows: 

‘* Sec. 1545. Salaries shall not be paid to any employes in 
any of the navy-yards, except those who are designated in 
the estimates. All other persons shall receive a per diem 
compensation for the time during which they may be actually 
employed.” 

The latter clause of the act is that relied upon, it being 
contended that after the closing of the work at noon the per- 
sons who were serving for a per diem were not actually 
employed by the Government. 

I do not agree to this proposition. 

The President of the United States by his Executive order 
directed that the work in the navy-yard for the day in ques- 
tion should close at 12 o’clock noon. These employees did 
not cease work on their own motion, nor were they dis- 
charged from the Government service for the remaining 
part of the day. They had severally begun a day’s work 
under a contract with the Government, and had continued 
to work until the authorities of the United States closed the 
navy-yard, shut up its workshops, and arbitrarily required 
them to stop. Under these circumstances the employees 
were not in the position they would have occupied had they 
taken a holiday or been absent voluntarily. They were 
still actually in the employment of the Government, though 
instead of laboring in the navy-yard they were engaged, by 
the direction of the President, in doing honor to the heroes 
who gave their lives for the country in a foreign war. It is 
true that the statute of the Lnited States provides that eight 
hours shall constitute a day’s work for all laborers, work- 
men, and mechanics who may be employed by or on behalf 
of the Government of the United States, but 1 do not know 
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any rule of law which exempts the Government from the 
same obligation to its employees as that which rests upon a 
private individual. The employees of the Government in 
this instance were severally under a contract to do a day’s 
work; they were at the place designated by the Government 
for the performance of the service required and had been 
engaged in doing work until noon of the day; they were 
there ready, willing, and able fully to comply with their part 
of the contract, when an order from the chief Executive of 
the nation directs that the place in which the work is going 
on shall be closed and work therein stopped for the day. It 
would be most unreasonable to say that these employees 
could have gone elsewhere and obtained employment for the 
remainder of the day after the closing of the Government 
workshop. Under such circumstances not only the law but 
every principle of justice and fair dealing would entitle 
these employees to a full per diem. It would be rather a 
severe commentary upon the patriotism of the nation if, 
when the President of the United States directs by his 
Executive order that tributes of honor be paid to the mem- 
ories of the noble men who lost their lives in their country’s 
service, the expense of such tributes should fall upon the 
mechanics and laborers in the Government service. It 
seems to me that it would be a harsh rule to require any 
employees of the Government to be deprived of their wages 
during the temporary suspension of actual work in the 
departments in obedience to an Executive order of the 
President issued under the circumstances of the order in 
this case. 

Accompanying your letter is an opinion of the Judge- 
Advocate-General of the Navy, citing the following prece- 
dents for allowing the employees at the Washington Navy- 
Yard full pay when the navy-yard has been closed by 
Executive order: 

August 8, 1885, on the occasion of the funeral of General 
Grant, entire day. 

September 12, 1887, date of unveiling of Garfield statue, 
one-half day. 

August 11, 1888, upon the occasion of the funeral of Gen- 
eral Sheridan, entire day. 
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December 17, 1891, date of the funeral of Admiral Porter, 
one-half day. . . 

September 20, 1892, twenty-sixth National Encampment of 
the Grand Army of the Republic, entire day. 

October 21, 1892, that day being a general holiday, entire 
day. 

December 31, 1898, the occasion of the funeral of Senator 
Justin S. Morrill, one-half day. 

It is my opinion, therefore, that the per diem employees 
at the Washington Navy-Yard on the 6th day of April, 1899, 
should be allowed and paid for the day and that their com- 
pensation should not be diminished for the part of the day 
in which the navy-yard was closed under the Executive 
order of the President. Iam confirmed in this opinion by 
the custom indicated by the foregoing precedents which 
seems to have been established in regard to this matter. 

Very respectfully, 
JAS. E. BOYD, 


Assistant Attorney-General. 
Approved. 


JOHN W. GRIGGS. 
The SECRETARY OF THE Navy. 





STATE BANKS—NATIONAL BANKS. 


The use by State banks of the word ‘‘international’’ as a portion of their 
name or title is not in violation of section 5243, Revised Statutes. 

A penal statute is to be construed strictly and its provisions can not be 
extended by construction, implication, or otherwise, beyond the plain 
meaning of its language. 

DEPARTMENT OF JUSTICE, 
May 11, 1899. 
Sre: I have the honor to acknowledge the receipt of your 
note of May 9, 1899, with its inclosures, asking my opinion 
whether the First International Bank of Hannibal, Mo., 

and other State banks using the word ‘‘international” as a 

part of their name or title violate in doing so the provision 

of Revised Statutes, section 5243. 

The substance of that section is the prohibition to all 
banks not organized and doing business under the laws of 
the United States and to all persons and corporations doing 
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the business of bankers, brokers, or savings institutions not 
authorized by Congress to do so to use the word ‘‘na- 
tional” as a portion of their name or title, and subjecting 
each violator of its provisions to a penalty of $50 for each 
day of such violation. | 

The section is a penal statute, and in derogation of the 
otherwise common right of individuals, corporations, and 
associations, and by settled rules of construction, must be 
construed strictly, and its provisions can not be extended 
by construction, implication, or otherwise beyond the plain 
meaning of its language. ‘ 

The word ‘‘international” is just as much a separate and 
distinct word in our language as is the word ‘‘national,” 
and the two words, instead of being synonymous or of 
similar meaning, have entirely different meanings, and 
neither can be correctly used to express the idea conveyed 
by the other, nor is either so used in the orainary use of 
our inpasee: 

Under a statute not penal in its nature it might be proper 
to inquire, in view of the obvious purpose of this section, 
whether the word ‘‘ international” is either in sound or con- 
struction so similar to the word ‘‘national” as to be fairly 
calculated to deceive or to lead to the belief that the bank 
using it as part of its name was a national bank. Even in 
such case it would seem difficult to arrive at that conclusion. 
Such a question would be addressed to the average intelli- 
gence of mankind and not to a mere thoughtless observer 
or hearer of the word. And it is not believed that this 
average intelligence, with that ordinary thought and care 
which is expected of everyone, would be led to believe 
that a bank a portion of whose name was the word ‘‘inter- 
national” was therefore a national bank. 

But, however this may be, no such considerations are 
pertinent under such a statute as this. 

It will be also observed that Congress contents itself with 
the prohibition of the single word ‘‘ national” and does not 
prohibit the use of any similar word, or word of similar 
sound or meaning, or of any other word calculated or in- 
tended to lead to the impression or belief that the bank 
using it is a national bank. The whole matter is one for 
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Congress alone, which might, if it had seen proper, have 
made its prohibition so broad as to include the word here 
under discussion; but as it has forbidden only the use of a 
single word, we are not permitted to extend its provisions 
by construction, to other words, although they might, per- 
haps, have been properly embraced in the prohibition. 

The same obstructions are alike applicable to the use of 
the word ‘“‘first,” ‘‘citizens,” or other word preceding the 
word ‘‘international” as a portion of the name or title of 
the bank. It quite suffices, as in the case of the other word, 
that its use is not forbidden, and under such a statute we 
can not forbid it by construction. 

I have, therefore, to advise you that the use by State 
banks of the word “international,” as a portion of their 
name or title, is not in violation of section 5248, Revised 
Statutes. 

I return herewith the inclosures transmitted with your 
note. 

Respectfull 
aes JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 





RECIPROCAL COMMERCIAL ARRANGEMENTS—FRANCE. 


Neither the argols of Tunisian or Algerian origin imported from Mar- 
seilles are entitled, as products of France, to the benefit of the recip- 
rocal commercial arrangement negotiated between France and the 
United Statas under section 3 of the tariff law of 1897. 

In this case it is proper to gather the various circumstances from the 
papers presented and to waive the customary rule of the Department 
requiring a defiinite statement of the facts upon which an opinion is 
requested, in view of the governmental transactions involved, there 
being no disputed facts. 

DEPARTMENT OF JUSTICE, 
May 12, 1899. 
Sir: I have the honor to acknowledge the receipt of your 
communication of May 3, with which you transmit a copy 
of the proclamation of the reciprocal commercial arrange- 
ment with France, negotiated under section 3 of the tariff 
act of 1897, and certain other documents bearing on the 
question presented, thereupon asking me whether certain 
argols produced in Tunis and Algeria and imported on April 


478 RECIPROOAL COMMERCIAL ARRANGEMENTS—FRANCE. 


11 from Marseilles are entitled to the benefits of said com- 
mercial arrangement as products of France. 

In view of the governmental transactions involved, and as 
there appear to be no disputed facts, it will be proper to 
gather the various circumstances from the papers presented 
and to waive the customary rule of this Department requir- 
ing a definite statement by you of the facts upon which the 
question is submitted. (21 Opin., 36, 201, 506.) 

Section 3 of the act of 1897, among other things, author- 
ized the President, for the purpose of equalizing the trade 
of the United States with foreign countries and their colo- 
nies, to negotiate reciprocal commercial .agreements upon 
equivalent concessions with the governments of countries 
producing and exporting to the United States certain named 
products and articles, including argols or crude tartar, and 
to suspend the ordinary duties upon such importations, 
which then became subject to reduced duties. Accordingly, 
on May 28, 1898, a reciprocal arrangement was concluded 
by the United States and France, by which it was agreed 
that ‘‘the following articles of commerce, the product of the 
soil or industry of France, sball be admitted into the United 
States at rates of duty not exceeding the following, to wit: 
On argols, or crude tartar, or wine lees, crude, five per 
centum ad valorem;” * * * and the proclamation afore- 
said, dated May 30, 1898, declared that the collection of the 
duties theretofore imposed upon said articles, ‘‘the products 
of France,” should be suspended and the substituted duties 
be imposed. 

It is to be observed that section 3 of the tariff act of 1897 
appears to contemplate such agreements with the govern- 
ment of a country or of a colony or with the government of 
a country on behalf of a colony thereof, and that the agree- 
ment with France expressly refers to products of France 
only, and not of its colonies or dependencies. 

Since the memorandum submitted by the French embassy 
states that ‘* Tunis is under the protectorate of France only,” 
I find no difficulty in reaching the conclusion that the im- 
portations in question from Tunis are not entitled to the 
benefits of the commercial arrangement with France. In 
the case of Algeria, however, the memorandum states that 
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ever since the conquest of 1830 that country has been part 
and parcel of France, is governed, politically, exactly like 
France, being divided into three ‘‘departments” like those 
of France, and has therefore been called a ‘* prolongation of 
France.” 

Without undertaking to decide the exact relation of Alge- 
ria to France, whether that of colony, possession, territory, 
or dependency, it is, I think, evident when we turn to 
French customs provisions that Algeria may not properly 
be called an integral part of France, constituting merely an 
outlying group of departments thereof; nor may its prod- 
ucts be regarded as products of France within the meaning 
and intention of section 3 of the act of 1897 and the conven- 
tion and proclamation thereon founded. The French tariff 
in Schedule E (Bulletin International des Douanes, No. 22, 
1896-97, France, 2d ed., p. 106) provides for duties on both 
colonial and foreign products from ‘* French colonies and 
possessions,” and, as to products of foreign origin imported 
from Algéria, levies different rates of duties based enter alia 
upon naturalization duties paid in Algeria as ‘‘specified in 
the tariff of the mother country;” and then provides for 
duties upon such products ‘‘imported from other French 
colonies or possessions.” The ‘*‘ Régime applicable to im- 
portations from Algeria into France” (id., p. 109) speaks of 
‘importation into the colony.” So the separate tariff for 
Algeria (Bulletin International des Douanes, No. 88, 1895-96, 
Algeria, 2d ed.) shows in terms that the relation between 
France and Algeria, so far ‘at least as respects tariff provi- 
sions, is that of mother country and colony. Therefore, 
however the question might be determined in its political 
aspect, this tariff separation shows that by the French law 
itself products of Algeria are by no means regarded as 
products of France. 

I am consequently of the opinion that neither the argols 
of Tunisian origin nor those of Algerian origin are entitled 
as products of France to the benefits of the commercial 
arrangement in question. 

I return herewith the inclosures of your letter. 


Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE ‘TREASURY. 
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CHIEF RECORD AND PENSION DIVISION. 


The effect of the act of March 2, 1899, is to change the rank and pay of 
the Chief of the Record and Pension Division of the War Department, 
and not to create a new office. 

Upon the approval of the act the chief of such division became entitled 
to the increased rank and pay without the necessity of a nomination 
by the President and confirmation by the Senate. 

This act did not affect the office as a separate and distinct official posi- 
tion, but it remained the same as when established, to be filled in the 
same manner and with the same duties and obligations. 

The acceptance or nonacceptance by the chief of the new commission, 
with the added rank, under the act of March 2, 1899, will not change 
his official status or in any manner affect him. 


DEPARTMENT OF JUSTICE, 
May 18, 1899. 

Sir: I have the honor to acknowledge yours of March 10, 
submitting for my opinion certain questions which have 
arisen under section 8 of the act increasing the efficiency of 
the Army of the United States, approved March 2, 1899, the 
said section being as follows: 

‘*That the Chief of the Record and Pension Office of the 
War Department shall hereafter have the rank, pay, and 
allowances of a brigadier-general; and there shall be an 
assistant chief of said office, who shall have the rank, pay, 
and allowances of a major, and who may be appointed from 
civil life: Provided, That whenever a vacancy shall occur in 
the office of Chief of the Record and Pension Office subse- 
quent to the passage of this act said grade shall cease and 
determine, and thereafter the chief of said office sball have 
the rank, pay, and allowances of a colonel.” 

The law under which the Record and Pension Office of the 
War Department was established, and the office known as 
chief thereof created, is the act of Congress approved 
May 9, 1892 (27 Stat., 27), which reads: 

‘*That the division organized by the Secretary of War in 
his office for the preservation and custody of the records 
of the volunteer armies under the name of the record and 
pension division is hereby established as now organized, and 
shall hereafter be known as the Record and Pension Office 
of the War Department; and the President is hereby author- 
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ized to select an officer of the Army whom he may consider 
to be especially well qualified for the performance of the 
duties hereinafter specified and, by and with the advice and 
consent of the Senate, to appoint him in the Army to be 
chief of said office, who shall have the rank, pay, and allow- 
ances of a colonel, and shall, under the Secretary of War, 
have charge of the military and hospital records of the vol- 
unteer armies and the pension and other business of the War 
Department connected therewith; and all laws or parts of 
laws inconsistent with the terms of this act are hereby 
repealed.” 

F. C. Ainsworth, the present Chief of the Record and 
Pension Office of the War Department, was appointed to 
that office in the Army on May 27, 1892, has continually 
held the office and performed its duties up to the present 
time, and was, of course, the incumbent of the office at the 
time the act of March 2, 1899, became the law. 

Under the provisions of the act establishing this office the 
President was authorized to select an officer of the Army 
and, by and with the advice and consent of the Senate, 
appoint him to it; that is, to the office of Chief of the Rec- 
ord and Pension Office of the War Department. No matter 
what the grade of the officer selected may have been, when 
he was appointed, confirmed, and commissioned as Chief of 
the Record and Pension Office of the War Department he 
then by law became entitled to the rank, pay, and allowances 
of a colonel. 

The act of March 2, 1899, does not create a new office; on 
the other hand, the office of Chief of the Record and Pen- 
sion Office of the War Department remains the same, with 
the power vested in the President, in case of a vacancy, to 
select an officer of the Army to fill it and, by and with the 
advice and consent of the Senate, to appointhim. The said 
act only has the effect to change the rank, pay, and allow- 
ances of the incumbent of an office already established at the 
time the act was passed. It was therefore not necessary 
that there should be a nomination by the President and a 
confirmation by the Senate in order to entitle Ainsworth to 
the benefits of the act, for, as Chief of the Record and Pen- 
sion Office, upon the approval of the said act he became 
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entitled to the rank, pay, and allowances of a brigadier- 
general instead of the rank, pay, and allowances of a colonel, 
as theretofore. 

The distinction between the constitutional prerogative of 
the President to appoint to office and the right of Congress 
to increase rank and pay without encroaching upon this 
executive power is clearly drawn in General Wood's Case 
(15 Ct. Cls., 151), affirmed by the Supreme Court of the 
United States (107 U. S., 414). Thomas J. Wood was col- 
onel of the Second Regiment of Cavalry in the Army of the 
United States, appointed in November, 1861, having in Oc- 
tober previous been commissioned as brigadier-general of 
volunteers. In December, 1862, while in command of the 
left wing of the Fourteenth Army Corps, he was wounded 
at the battle of Stone River, and in September, 1864, while 
in command of the Third Division of the Fourth Army 
Corps, he was again wounded at the battle of Lovejoys 
Station. These divisional commands were the commands of 
a major-general. Wood was commissioned as a major- 
general of volunteers in January, 1865, and brevetted as a 
major-general in the Army in March, 1865. In 1868 Wood 
applied for retirement under the provisions of section 32 of 
the act of Congress of July 28, 1866, which section is as 
follows: 

‘** That officers of the Regular Army entitled to be retired 
on account of disability occasioned by wounds received in 
battle may be retired upon the full rank of the command 
held by them, whether in the regular or volunteer service 
at the time such wounds were received.” 

The retiring board found that Bvt. Maj. Gen. Thomas J. 
Wood, colonel of the Second United States Cavalry, as 
a result of wounds received in battle while commanding a 
division of troops in the service of the United States was 
incapacitated for active service, which finding was approved 
by the President, and Wood was retired upon the full rank 
of a major-general. The Court of Claims, in the opinion in 
this case, uses this language: 

**Rank is often used to express something different from 
office. It then becomes a designation or title of honor, 
dignity, or distinction conferred upon an officer in order to 
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fit his relative position with reference to other officers in 
matters of privilege, precedence, and sometimes of com- 
mand, or by which to determine his pay and emoluments. 
This is the case with the staff officers of the Army. Section 
1131 of the Revised Statutes provides that there shall be 
five inspectors-general with the rank of colonel of cavalry. 
The office thus provided for is inspector-general and not 
colonel of cavalry. The latter is a designation with entirely 
different legal effect from that which the same words express 
when used to describe an office—that is to say, he receives 
the pay and is entitled to the dignity, but has not the office 
with its command and other duties of a colonel of cavalry. 
In the same manner the J udge-Advocate-General has the rank 
of brigadier-general (Rev. Stat., sec. 1198) and chaplains have 
the rank of captainsof infantry. (Rev. Stat., sec. 1122.) The 
Adjutant-General has the rank of brigadier-general and 
the assistant adjutant-generals the rank of colonel, lieutenant- 
colonel, or major of cavalry. (Rev. Stat., sec. 1128.) So with 
officers of the Quartermaster’s Department and the Medical 
Department, who have rank attached to but separate and 
distinct from their office. (Rev. Stat., secs. 1132, 1168.) 

‘*The distinction between rank and office is thus more 
clearly apparent with reference to staff officers than to off- 
cers of the line, because in the latter case the words used 
to designate the rank and the office are usually the same, 
while in the former case they are always different.” 

And from the opinion of the Supreme Court of the United 
States affirming this decision I quote the following: 

**The view of that court was that under the statutes of 
the United States in reference to the Army the office of an 
officer of the Army and his rank are not necessarily identi- 
cal; that the office has a rank attached to it, expressed by 
its title, when no other rank is conferred on the officer; that 
the office remaining the same, the officer may have a differ- 
ent rank conferred on him as a title-.of distinction to fix 
his relative position with reference to other officers as to 
privileges, precedence, or command, or to determine his 

9 

I think the principle of law laid down in the Wood case 

settles the question now under consideration, and that is 
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that the act of Congress of March 2, 1899, did not in any 
manner affect the office of Chief of the Record and Pension 
Office of the War Department as a separate and distinct 
official position, but the said office remained the same as it 
was when established by law, to be filled in the same manner 
and with the same duties and obligations attached thereto. 
The incumbent of the office, however, by virtue of the act 
under consideration, was given a personal betterment by 
having his rank, pay, and allowances increased from those 
of a colonel to those of a brigadier-general. 

The question presented by your letter arises from the fact 
that after the act of March 2, 1899, became the law F. C. 
Ainsworth was nominated by the President and confirmed 
by the Senate as Chief of the Record and Pension Office of 
the War Department with the rank of brigadier-general, 
and a commission as such has been prepared and tendered to 
Ainsworth. You say in your letter that it now becomes 
necessary for the Secretary of War to render a decision 
upon the following questions of law: 

First. What will be the status of the present Chief of the 
Record and Pension Office as to rank, pay, and allowances 
if he does accept the new commission which has been issued 
for him? 

Second. What will be his status as to rank, pay, and 
allowances if he does not accept the new commission? 

After what I have said before it seems to be scarcely 
necessary that I should make further answer to the above 
interrogatories. As I stated, there was no office created by 
the act of March 2, 1899, nor did the said act make any 
vacancy in the office to which it referred, by which it 
became necessary for an appointment by the President by 
and with the advice and consent of the Senate. 

T do not think, therefore, that the acceptance or nonaccept- 
ance of the commission which is tendered will change at all 
the official status of Ainsworth as Chief of the Record and 
Pension Office of the War Department. He is already the 
lawful incumbent of that office by appointment and confir- 
mation heretofore under the provisions of the statute cited, 
and being thus its incumbent, he is entitled by the operation 
of the recent act to the rank, pay, and allowances of a brig- 
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adier-general in the United States Army, and the nomina- 
tion, confirmation, and commission referred to will not in 
any manner affect him, whether he accepts the commission 
or refuses it. Under the circumstances the nomination and 
confirmation, as evidenced by the commission tendered, 
while not affecting the office of Chief of the Record and 
Pension Office of the War Department, are an expression 
on the part of the President and the Senate of approval of 
the action of Congress in increasing the rank and emolu- 
ments of the present incumbent. I have no doubt that for 
this reason the incumbent values this testimonial, and with 
this view I can see no harm that would result to him in 
accepting said commission. 

When there is a vacancy in the office of Chief of the Rec- 
ord and Pension Office, occurring hereafter, then the 
increase of rank, pay, and allowances provided by the act 
of March 2, 1899, ceases, and the person succeeding to said 
office will be entitled only to the rank, pay, and allowances 
of a colonel, as provided in the act establishing the office, 
unless there should be further legislation upon the subject. 


Very respectfully 
JAS. E. BOYD, 
Assistant Attorney-General. 


JOHN W. GRIGGS. 


Approved. — 


The SECRETARY OF WAR. 


APPOINTMENTS—MARINE CORPS. 


A person who took the regular four years’ course at the Naval Academy, 
and received a certificate of graduation, issued pursuant to the act of 
August 5, 1882, is a graduate of the Academy within the meaning of 
section 20 of the ‘‘navy personnel bill.”’ 

The exemption as to age limit with reference to the eligibility to appoint- 
ment in the Marine Corps is not restricted to those who served in 
such corps, but extends to all graduates of the Naval Academy who 
served in the war with Spain. 


DEPARTMENT OF JUSTICE, 
May 19, 1899. 
Str: The act to reorganize and increase the efficiency of 
the personnel of the Navy and Marine Corps of the United 
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States, approved March 3, 1899, commonly known as the 
‘*navy personnel bill,” contains the following provisions 
with respect to the Marine Corps: 

‘‘Sro. 19. That the vacancies existing in said corps after 
the promotions and appointments herein provided for shall 
be filled by the President from time to time, whenever the 
actual needs of the naval service require it—first, from the 
graduates of the Naval Academy in the manner now pro- 
vided by law; or, second, from those who are serving or who 
have served as second lieutenants in the Marine Corps dur- 
ing the war with Spain; or, third, from meritorious non- 
commissioned officers of the Marine Corps; or, fourth, from 
civil life: Proveded, That after said vacancies are once filled 
there shall be no further appointments from civil life. 

‘Sec. 20. That no person except such officers or former 
graduates of the Naval Academy as have served in the war 
with Spain, as hereinbefore provided for, shall be appointed 
a commissioned officer in the Marine Corps who is under 
twenty or over thirty years of age; and that no person shall 
be appointed a commissioned officer in said corps until he 
shall have passed such examination as may be prescribed by 
the President of the United States, except graduates of the 
Naval Academy, as above provided. That the officers of 
the Marine Corps above the grade of captain, except briga- 
dier-general, shall, before being promoted, be subject to 
such physical, mental, and moral examination as is now, or 
may hereafter be, prescribed by law for other officers of the 
Marine Corps.” 

Under these provisions Ernest E. West has applied for 
appointment as a commissioned officer in the Marine 
Corps. Mr. West was born July 7, 1867, and is there- 
fore over 30 years of age. He entered the Naval Acad- 
emy as a naval cadet May 20, 1884, finished the four 
years’ course in June, 1888, receiving a certificate of gradua- 
tion, and resigned May 6, 1889, permission having been 
granted by his father December 7, 1888. It thus appears 
that he completed his four years’ course at the Naval Acad- 
emy, but resigned before he had completed the six years’ 
course and taken the final examination. Mr. West was ap- 
pointed an acting ensign May 14, 1898, for temporary 
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service in the Navy during the Spanish war, and was hon- 
orably discharged, with a creditable record, January 4, 1899. 

In view of these facts, you submit for my opinion the fol- 
lowing questions: 

First. Is Mr. West to be deemed ‘‘a graduate of the Naval 
Academy” within the meaning of section 20? 

Second. If so, did his service in the line of the Navy dur- 
ing the war with Spain avail, under the provisions of section 
20, to exempt him from the age limitation for appointment 
to the Marine Corps? Or does such exemption extend only 
to those graduates of the Naval Academy who served as 
second lieutenants in the Marine Corps during such war? 

1. Mr. West took the regular four-years’ course at the 
Naval Academy, passed with credit the required examination 
at its completion, and received a certificate of graduation 
from the academic board, which was issued under the fol- 
lowing provision of the act of August 5, 1882 (22 Stat., 284): 

‘* Provided, That any cadet whose position in his class 
entitles him to be retained in the service may, upon his own 
application, be honorably discharged at the end of the four- 
years’ course at the Naval Academy, with a proper certificate 
of graduation.” | 

I am inclined to think that the completion of the four-years’ 
course, and the receipt of the certificate of graduation thus 
provided for by law, constituted Mr. West a graduate of 
the Naval Academy within the meaning of the language of 
section 20. He was not a ‘‘final graduate” of the Naval 
Academy, entitled, under the law, to a commission in the 
Navy or Marine Corps. A careful reading of the statutes 
and regulations governing the Naval Academy satisfies me, 
however, that there are two kinds of graduation and two 
kinds of graduates. There is graduation and final gradua- 
tion; there are graduates and final graduates. There are 
graduates of the four-years’ course at the Academy proper 
entitled to certificates of graduation, and graduates of the 
six-years’ course, four at the Academy and two at sea, enti- 
tled to commissions. 

In the act of March 2, 1889 (25 Stat., 878), the phrases 
**final graduation” and ‘‘final graduate” are used through- 
out for the evident purpose of distinguishing the six-years’ 
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course and those who have completed it and are entitled to 
commissions from the four-years’ course and those who have 
completed it and have received certificates of proficiency in 
its studies. This use occurs in other statutes upon the same 
subject. 

Section 20, after the age exemption to graduates who had 
served in the war with Spain, provides for an examination 
of all applicants for commissions in the corps ‘‘ except 
graduates of the Naval Academy, as above provided.” It 
was clearly the intention of Congress to encourage graduates 
of the Academy who had entered civil life to apply for 
appointment to the vacancies created bv the increase in the 
Marine Corps. No examination was to be required, and the 
limitation as to age was removed. I can not but believe that 
it was education at the Academy and not service at sea which 
Congress had in mind in making these exemptions. The 
certificate of graduation at the end of the four-years’ 
course was to be deemed ample evidence of proficiency in 
the branches of knowledge essential to qualify an applicant 
for a commission. The first question is therefore answered 
in the affirmative. 

2. Section 20 provides that— 

**No person except such officers or former graduates of 
the Naval Academy as have served in the war with Spain, 
as hereinbefore provided for, shall be appointed who is 
under twenty or over thirty years of age.” 

An examination of section 19 fails to disclose a reference 
to ‘‘former graduates of the Naval Academy as have served 
in the war with Spain.” The phrase ‘‘as hereinbefore pro- 
vided for” must therefore be taken to qualify the term ‘‘such 
officers,” the reference being to the second class defined 
in section 19, namely, those who have served ‘‘as second 
lieutenants in the Marine Corps during the war with Spain.” 
‘*Former graduates of the Naval Academy as have served 
in the war with Spain” are not mentioned in the favored 
classes described in section 19, which are: 

First. ‘‘The graduates of the Naval Academy,” the ap 
pointment to be made ‘‘in the manner now provided by law.” 
These are graduates of the six-years’ course entitled toa 
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commission under the law in force before the passage of the 
Navy personnel bill. 

Second. ‘Those who are serving or who have served as 
second lieutenants in the Marine Corps during the war with 
Spain.” 

Third. ‘‘ Meritorious noncommissioned officers of the Ma- 
rine Corps.” 

‘*Graduates of the Naval Academy that have served in 
the war with Spain” come under neither of these classes. 
They come in the fourth class, from civil life, but are given 
by section 20 an exemption from the age limitation along 
with those who served as second lieutenants in the Marine 
Corps during the war with Spain. 

The second guestion is therefore also answered in the 
afirmative. The exemption extends to all graduates who 
served in the war with Spain; it is not restricted to those 
who served in the Marine Corps. 


Very respectfully, 
JOHN K. RICHARDS, 


Solicitor- General. 


Approved. 
JOHN W. GRIGGS. 


The SECRETARY OF THE Navy. 


RIVER AND HARBOR APPROPRIATIONS. 


The act of March 3, 1899, for deepening the channel north of Pelican 
Island, from Galveston Harbor to Texas City, Tex., makes an appro- 
priation of $250,000 for the work. 

There is no authority for paying out of this appropriation any expenses 
for making the contract, inspecting or superintending the work, unless 
it be indirectly through a provision in the contract that these expenses 
shall be paid by the contractors and charged against their compensa- 
tion. 

DEPARTMENT OF JUSTICE, 
May 20, 1899. 
Sir: The river and harbor act approved March 3, 1899, 
contains the following provision: 
‘* Deepening the channel from Galveston Harbor to Texas 

City, Texas: The Secretary of War is hereby authorized to 

enter into a contract or contracts for deepening the present 
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’ channel north of Pelican Island from Galveston Harbor to 


Texas City, Texas, to a depth of twenty-five feet and one 
hundred feet wide at the bottom, at a cost not to exceed two 
hundred and fifty thousand dollars, of which amount one 
hundred thousand dollars shall he paid whenever it shall 
satisfactorily appear to the Secretary of War, through army 
engineers, that said channel has been deepened to a depth 
of twenty-one feet, and the remainder of the price shall be 
paid when the whole work has been completed in a manner 
satisfactory to the Secretary of War.” 

In view of the peculiar language of this paragraph, you 
request my opinion as to whether an appropriation of 
$250,000 is thereby made for this work. 

The enacting clause of the river and harbor act of 1899 is: 

‘* Be ut enacted, &c., That the following sums of money 
be, and are hereby, appropriated, to be paid out of any 
money in the Treasury not otherwise appropriated, to be 
immediately available, and to be expended under the direc- 
tion of the Secretary of War and the supervision of the 
Chief of Engineers, for the construction, completion, repair, 
and preservation of the public works hereinafter named.” 

Then follow the various paragraphs specifying the particu- 
lar works to be done, and in varying language the methods 
and conditions to be observed in carrying on the several 
works. The language of the paragraph relating to Galves- 
ton Harbor, above quoted, is peculiar, but taken in connec- 
tion with the enacting clause of the act 1 think it does make 
an appropriation of $250,000 for the particular work desig- . 
nated therein, and that the Secretary of War has power to 
make a contract or contracts therefor, and the money appro- 
priated, not exceeding the sum mentioned, is available 
immediately for making payment under the contract or 
contracts whenever earned. 

You ask further whether, in case your first question be 
answered in the affirmative, you can deduct any portion of 
the appropriated sum to pay the expenses of making the 
contract and inspecting and superintending the work, as is 
done and necessary to be done in all cases where work is 
carried on by contract under the authority of Congress. 

The only power of expenditure out of this appropriation 
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is by way of contract or contracts for work specifically done. 
The money is not directly appropriated to be expended 
under the direction of the Secretary of War, but is directed 
to be expended through a contract or contracts to the maxi- 
mum sum. I therefore think it is not proper and will not 
be permissible for you to pay out of this appropriation any 
expense of making the contract and inspecting and superin- 
tending the work, unless it be indirectly by means of a 
provision in the contract or contracts that these expenses 
shall be paid by the contractors, and charged against their 
compensation. 
Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF Wak. 





FORFEITURES—COMPROMISE—SUITS. 


After a forfeiture has been adjudged or decreed it can not be remitted. 

Certain merchandise was seized and libeled under section 32 of the act 
of July 24, 1897. The United States attorney recommends the accept- 
ance of an offer of claimants to compromise under section 3469, Re- 
vised Statutes, finding no fraud or irregularity on their part. Held, 
this is not a proper case for compromise under section 3469, Revised 
Statutes. 

Under the primary, broad, and general control by the Attorney-General 
of suits in which the United States is interested, he is authorized to 
make such disposition of pending litigation, including the class of 
cases embracing the one at issue, as seems to him meet and proper. 

He may absolutely dismiss or discontinue suits in which the Govern- 
ment is interested; a fortiori, he may terminate the same upon terms, 
at any stage, by way of compromise or settlement. 


DEPARTMENT OF JUSTICE, 
May 23, 1899. 

Stir: I have the honor to acknowledge the receipt of your 
communication, of April 8, with its inclosure, relative to the 
forfeiture case of the United States v. One Case of Watch 
Materials, pending in the United States district court for 
the southern district of New York, from which it appears 
that the merchandise was seized and libeled under section 
32 of the act of July. 24, 1897 (30 Stat., 151), and was 
advanced in value upon appraisement more than 50 per cent 
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over the value declared in the entry; that the claimants have 
offered to compromise the case under section 3469, Revised 
Statutes, and that the United States attorney, finding no 
fraud or irregularity on their part, has recommended the 
acceptance of the offer; but that the Solicitor of the Treas- 
ury has declined to concur in the recommendation on the 
ground that the undervaluation was more than 50 per cent, 
and was not the result of a manifest clerical error, and the 
case is not, therefore, under the law, a proper one for com- 
promise. The applicants contend, it appears, that the pro- 
vision of said section, ‘‘and no forfeiture or disability of 
any kind incurred under the provisions of this section shall 
be remitted or mitigated by the Secretary of the Treasury,” 
applies only to a decree of forfeiture and not to a suit in 
which the United States claims forfeiture. You therefore 
request my opinion on the question whether the case is a 
proper one for compromise under section 3469. 

Section 32 of the act of July 24, 1897, amending section 
7 of the customs administrative act, permits in the case of 
merchandise actually purchased an addition in the entry to 
the invoiced cost or value to make the market value abroad 
at the time of exportation, but does not require this addi- 
tion and forbids it to be made where the merchandise has 
been obtained otherwise than by purchase; provides for 
appraisement in either case and for additional duties, not 
penal, when the appraised value of an article subject to an 
ad valorem duty exceeds the entry value, which additional 
duties shall not be remitted or refunded on any account 
except in cases arising from a manifest clerical error; and 
then provides as follows: 

‘* Provided, That if the appraised value of any merchan- 
dise shall exeeed the value declared in the entry by more 
than fifty per centum, except when arising from a manifest 
clerical error, such entry shall be held to be presumptively 
1raudulent, and the collector of customs shall seize such 
merchandise and proceed as in case of forfeiture for viola- 
tion of the customs laws, and in any legal proceeding that 
may result from such seizure the undervaluation as shown 
by the appraisal shall be presumptive evidence of fraud, 
and the burden of proof shall be on the claimant to rebut 
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the same, and forfeiture shall be adjudged unless he shall 
rebut such presumption of fraudulent intent by sufficient 
evidence * * * Provided further, That * * * no 
Sorfeture or disability of any kind, incurred under the pro- 
wisions of this section, shall be remitted or mitigated by the 
Secretary of the Treasury.” 

Has a forfeiture been zncurred in the case before us, within 
the meaning of section 32, which may not be remitted or 
mitigated by the Secretary: of the Treasury by compromise 
under section 3469? 

Section 3469 provides: 

‘*Upon a report by a district attorney, or any special 
attorney or agent having charge of any claim in favor of 
the United States, showing in detail the condition of such 
claim and the terms upon which the same may be compro- 
mised, and recommending that it be compromised upon the 
terms so offered, and upon the recommendation of the 
Solicitor of the Treasury, the Secretary of the Treasury is 
authorized to compromise such claim accordingly.” * * * 

It was held in the case of United States vy. Morris (10 
Wheat., 246) that under the act of March 3, 1797 (1 Stat., 
506, now with subsequent amendments section 5292, Revised 
Statutes), the Secretary of the Treasury has power to remit 
a forfeiture after as well as before judgment of condemna- 
tion. This decision was approved and affirmed in the Con- 
 fiscation Cases (7 Wall., 454, 461); but under the language 
of section 32 of the act of 1897, forbidding the remission 
or mitigation of a forfeiture, it is clear that after forfeiture 
has been adjudged or decreed it may not be remitted. 

But the inhibition is against a forfeiture zncurred. The 
concurring opinion of Justice Johnson in United States v. 
Morris (supra, p. 300) holds that ‘‘accrued” means some- 
thing more than ‘‘incurred” and distinguishes the former 
from the latter by stating that a penalty does not accrue 
until conviction, and by intimating that it may be incurred 
even if suit is not brought, although elsewhere he announces 
that both terms technically relate to an actual judgment. 
Whatever ambiguity on the point may thus be cast over the 
language of the act of 1797, the present law in section 5292 
preserves both terms, but confers upon the Secretary, in 
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cases coming under its provisions, the power to remit or 
mitigate a fine, penalty, or forfeiture, and to direct a prose- 
cution to cease if one has been instituted, thereby showing 
clearly that Congress in germane legislation has used the 
word zncurred as implying a liability only, and not as re- 
stricted to the status after judgment. The phrase ‘‘mer- 
chandise which has become subject to any seizure, forfeiture, 
or disability,” in section 5292, confirms this view, and it is 
fortified in interpreting the existing law by the contrast 
between the use of the words ‘‘ adjudged” and ‘‘ incurred” in 
section 32 of the act of 1897. Furthermore, the force of the 
word ‘‘mitigate” in the prohibitory proviso contemplates 
a relief less than remission, as by settlement or compromise. 

I am therefore constrained to hold that this case is not a 

proper one for compromise under section 3469. 

evertheless, it is advisable to add, under the circum- 
stances, that the primary, broad, and general control by the 
Attorney-General of suits in which the United States is in- 
terested, conferred by the statutes and established by de- 
cisions of the Supreme Court, of which the Confiscation 
Cases (7 Wall., 454,) may be mentioned, fully authorizes such 
disposition of pending litigation of the Government, includ- 
ing the class of cases which embraces the one before us, as 
seems to him meet and proper. He exercises superintend- 
ence and direction over United States attorneys and general 
supervision over proceedings instituted for the benefit of 
the United States, and to him is necessarily intrusted, in 
the exercise of his sound professional discretion and because 
of the nature of the subject, the determination of many 
questions of expediency and propriety affecting the contin- 
uance or dismissal of legal proceedings. (2 Op. 482, 486.) 
He may absolutely dismiss or discontinue suits in which the 
Government is interested; a fortvort he may terminate the 
same upon terms, at any stage, by way of compromise or 
settlement. 

Holding this opinion, I am unable to share the doubt as 
to the authority of the Attorney-General to control prose- 
cution for frauds upon the revenue intimated by my prede- 
cessor in the letter appended to 20 Opinions, 714. 


Very respectfully, 
Ps JOHN W. GRIGGS. 
The SECRETARY OF THE TREASURY. 


ad TO THE SECRETARY OF THE TREASURY. 495 


CONTRACT LABOR—PHILIPPINE ISLANDS. 


Certain natives of the Philippine Islands, not being professional actors, 
artists, or singers, within section 5 of the contract-labor law, are prop- 
erly excluded, unless on other grounds they may be regarded as not 
within the prohibition of the law. 

As the claim of these aliens for admission appears meritorious and no 
possible competition with American labor will be involved, and as 
they will be returned to their country in due time, there is no conclu- 
sive objection to the Secretary of the Treasury exercising his favorable 
administrative discretion in admitting them. 

The law does not necessarily exclude all persons who do not come within 
its express exceptions if they are not manual laborers. 


DEPARTMENT OF JUSTICE, 
May 29, 1899. 


Srr: I have examined the papers left with me by the Com- 
missioner of Immigration with reference to certain natives 
of the Philippine Islands now at San Francisco and being 
held pending the determination of your Department as to 
their right to land in the United States. 

It is clear from the evidence that these people are not 
‘* professional actors, artists, * * * or singers” within 
section 5 of the contract-labor law of February 26, 1885 (23 
Stat., 332), and were properly excluded, unless on other 
grounds they may be regarded as not within the prohibition 
of the act. The Secretary of the Treasury has heretofore 
admitted Chinese actors, but on the peculiar considerations 
of the treaties with China and the exclusion laws, though in 
those cases the actors were presumably professionals, and it 
appears recently that the Secretary has excluded a similar 
band of Filipinos for exhibition purposes, although that 
case may be regarded as more meritorious than this, because 
the natives were a band of 40 musicians. 

While it is true that in the case of various exhibitions acts 
of Congress were passe 1 for the admission of similar aliens, 
which may be regarded as showing the extreme reluctance 
and care with which Congress has consented to make any 
exception to the exclusion provisions of the alien contract- 
labor laws, the fact that such acts were passed is not neces- 
sarily conclusive of this question. They may have been 
passed for other purposes—at the instance of foreign exhib- 
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itors in order that, for greater caution, their rights might be 
defined and protected, and for the purpose of legalizing and 
regulating a practice which notoriously involved numerous 
evils, among them the bringing of indiscriminate hordes of 
Asiatics, many of them against the prohibition of other laws 
and without effective provision for returning them to their 
homes. 

The Zrinity Church case (143 U. S., 457), admitting a rec- 
tor of the Church of England on various general grounds as 
one not intended to be excluded by the legislature, notwith- 
standing the broad language of the statute, relies largely 
upon the purpose of the law to prevent foreign laborers of 
a low social stratum from entering this country to compete 
with and degrade American labor, and refers to the following 
language in the report of the House committee recommending 
the passage of the bill: 

‘* Especially would the committee have otherwise recom- 
mended amendments, substituting for the expression ‘labor 
and service’ * * * the words ‘manual labor’ or ‘manual 
service’ as sufficiently broad to accomplish the purposes of 
the bill. * * * The committee, however, believing that 
the bill in its present form will be construed as including 
only those whose labor or service is 7nanual in character, 
and being very desirous that the bill become a law before 
the adjournment, have reported the bill without change.” 

The case of United States v. Laws (163 U. S., 258) held 
that a contract with an alien to come to this country as a 
chemist on a sugar plantation is not within the law; that the 
individual in question comes within the exceptions of the 
statute, which by amendment in the act of March 3, 1891, 
now includes ministers of any religious denomination, per- 
sons belonging to any recognized profession, and professors 
for colleges and seminaries. This decision relies chiefly upon 
the professional character of the service, but approves the 
general principles upon which the Trinity Church case was 
decided as to the purpose of the contract-labor legislation, 
and refers to the two grounds of the earlier decision, °‘ the 
one that the act was clearly intended to apply only to cheap, 
unskilled labor, and the other that in no event could it be 
construed as applying to a contract for the services of a 
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rector. * * * The construction given to the words 


‘labor and service’ by this court in the above case was 
neither forced, unnatural, nor unusual. Considering the 
clear purpose of the act, the construction adopted was a 
natural and proper one.” 

While the services of a nonprofessional actor or singer 
may be unskilled labor or service, it is evident that the 
court in the Laws case, as well as in the Trinity Church case, 
had in mind unskilled labor where the individual earns his 
wages by the labor of his hands; that is, unskilled, manwal 
labor, emphasizing the fact that the measure was introduced 
and advocated by labor associations to shield the interests 
represented by them from the effects of competition in the 
labor market of foreigners brought here under contracts. 
This thoughtruns through both opinions, although the court 
in each case was regarding the contrast between the work 
of the manual laborer as distinguished from that of the pro- 
fessional man, rather than manual labor as distinguished 
from such unusual service as is presented in the Filipinos’ 
case. 

In the case of United States v. Gay (80 Fed. Rep., 254) 
the United States district court of Indiana sustained a demur- 
rer to a declaration (giving leave, however, to amend) for 
the penalty under the contract-labor laws upon the ground 
of insufficient allegations that the immigrant came to this 
country pursuant to a contract and as to other matters, and 
held that the statutes in question, being highly penal, should 
be strictly construed, and should not be so construed as to 
include cases which, although within the letter, are not 
within the spirit of the law; that in view of the Supreme 
Court decisions, supra, the evil to be remedied must be 
chiefly considered, and the act limited to cases where the 
immigrant comes under a contract to perform *‘manual labor 
or service.” From all the foregoing it may perhaps De 
safely inferred that, although there are express exceptions 
in the statute which do not include the case before us, not 
all people who are not manual laborers and yet are not 
within the express exceptions are necessarily to be regarded 
as excluded. 
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Although the fupreme Court decisions rested the case 
rather upon the high professional character of the service, 
they also invoked in effect the claim that the barred cases 
were limited to manual labor and service, while that broader 
ground was not alone necessary to the determination of the 
cases before the court. Here, however, in view of the 
principle indicated, and since the claim to admission appears 
to be meritorious in certain aspects, and no possible compe- 
tition with American labor is involved, and since the aliens 
will be properly cared for and returned in due time to their 
own country (for which the Secretary may, under section 
7 of the act of March 3, 1893, take suitable bond), it does 
not seem that the admission of the appellants would be 
without restriction or condition so as to constitute an abuse 
of the relaxation of the law, and therefore, if the Secretary 
deems it a proper case for the exercise of his favorable 
administrative discretion, upon the review on appeal now 
before him, no conclusive objection to that course is per- 
ceived. | 

Very respectfully, 
JOHN K. RICHARDS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 





OPINIONS. 


When the opinion of the Attorney-General is required, it is necessary 
that the facts be plainly stated and the questions upon which the 
opinion is desired should be specifically propounded. 

The Attorney-General can not take the responsibility of examining the 
papers in a case and gather therefrom a conclusion as to what particu- 
lar matters he shall pass upon. 


DEPARTMENT OF JUSTICE, 
June 7, 1899. 
Sir: I have the honor to acknowledge the receipt of sundry 
papers which relate to an application of First Lieut. Lewis 
E. Brown, Ninth United States Volunteer Infantry, to set 
aside as void an order of Major-General Wood approving 
a court-martial sentence of dismissal, which took effect Feb- 
ruary 17,1899. The application is indorsed with an opin- 
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ion by the Judge-Advocate-General, in which he reviews the 
various grounds upon which the application of Lieutenant 
Brown is urged, and advises that the order of General Wood 
approving the court-martial sentence is valid and can not be 
set aside by Executive order. 

By your indorsement upon this paper it is ‘‘referred 
to the Attorney-General with request for opinion on the 
question presented by the Judge-Advocate-General of the 
Army.” 

The Judge-Advocate-General, in his opinion, does not pre- 
sent a specific question, but considers the various grounds 
urged in behalf of Lieutenant Brown’s application, and dis- 
poses of them in accordance with his view of the law and 
practice applicable to such cases. It is impossible for me 
to know the precise question upon which my opinion is 
desired. When the opinion of the Attorney-General is 
required by the head of an executive department, it is nec- 
essary that the facts should be plainly stated and the ques- 
tions upon which the opinion is desired should be specific- 
ally propounded. The Attorney-General can not take the 
responsibility of examining all the papers in the case and 
gathering therefrom a conclusion as to what particular mat- 
ters he shall pass upon. Your attention is called to my 
opinion of February 4, 1899, in the matter of the applica- 
tion of George W. Harbaugh, and to opinions of various 
Attorneys-General, as follows: 20 Opin., 614, 640, 699, 711, 
740, 742; 21 Opin., 36, 179, 202, 220. 

As the papers are now submitted to me, therefore, I can 
not properly furnish you with any opinion upon the ques- 
tions involved in the case. 

Very respectfull 
eee JOHN W. GRIGGS. 
Hon. G. D. MEIKLEJOHN, 


Assistant Secretary of War. 





VESSELS—PENALTY. 


For violating section 2 of the law of August 2, 1882, providing that there 
shall not be in any compartment or space on a vessel occupied by 
“‘such passengers’’ (referring to emigrant passengers) more than two 
tiers of berths, nor more than one person in a berth not double, the 
master becomes liable to a fine of $5 for each passenger carried other 
than cabin passengers. 
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DEPARTMENT OF JUSTICE, 
June 8, 1899. 

Sir: In yourcommunication of June 5 youask me whether, 
in a case of violation of the provisions of section 2 of the 
act of August 2, 1882, to regulate the carriage of passengers 
by sea, the master of the vessel becomes liable to a fine of 
$5 for each passenger, including cabin passengers, carried 
or brought on the vessel, or a fine of $5 only for each pas- 
senger other than cabin. 

The inclosure accompanying your letter, upon which, in 
the absence of your own statement of the facts, I must rely, 
although somewhat contrary to the well-established rule of 
this Department, shows that the passengers in respect to 
whom the technical violation was committed were steerage 
passengers. The act in question is, upon its face, a measure 
for the protection of ‘‘emigrant passengers or passengers 
other than cabin passengers.” These passengersare referred 
to as ‘‘such passengers” throughout sections 1 and 2 and in 
other sections of the act. Section 2 provides that there 
shall not be in any compartment or space occupied by such 
passengers more than two tiers of berths, and that each 
berth not double shall be occupied by not more than one pas- 
senger over 8 years of age. _ The section terminates with 
the provision, *‘ For any violation of either of the provisions 
of this section the master of the vessel shall be liable to a 
fine of five dollars for each passenger carried or brought on 
the vessel.” 

Inasmuch as the act is for the protection of passengers 
other than cabin passengers, and the technical violation in 
this case related to such passengers, I am of the opinion that 
the phrase ‘‘each passenger” in the concluding portion of 
section 2 refers either to each steerage passenger as to whom 
there has been a violation of law—because, for instance, 
such passenger was ledged in a third tier of berths—or to 
all steerage passengers carried or brought on the vessel. I 
therefore conclude that the phrase ‘‘ each passenger” is not 
to be read literally, and that at the most the fine should be 
imposed only for each passenger other than cabin passengers. 


Very respectfully, 
ie JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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NAVIGABLE WATERS—HARBOR LINES. 


The Secretary of War has the power to establish a harbor line for the 
Tacoma Harbor or modify the existing one in the harbor of Seattle, 
as he shall determine, if in his opinion the interests of commerce and 
navigation so require. 

Congress has the power to establish harbor lines or modify existing ones 
in navigable waters within the limits of a State, although such State 
has already established such harbor lines. 

The absolute power of Congress to regulate commerce, being without 
limit or extent, includes the power to regulate the use of all means and 
instrumentalities used in commerce, whether on sea, navigable rivers 
and lakes, in harbors or on land, irrespective of whether a State has 
attempted to regulate the same matter or not. 

Commerce is not restricted to the purchase and sale of commodities, but 
includes also navigation, intercourse, and the reception, transportation, 
and delivery of passengers and freight by land and water, and also the 
means and instrumentalities used in such commerce. 

Whenever Congress in the exercise of its power to regulate commerce 
makes any rule or regulation in harbors or elsewhere, whether in estab- 
lishing harbor lines or otherwise, such regulations necessarily supersede 
any that the State may have made on the same subject within its 
limits. 

The fact that harbor lines have once been established is no bar to the 
exercise of the same power as often as the needs of commerce require. . 


DEPARTMENT OF JUSTICE, 
June 8, 1899. 

Stk: I have the honor to acknowledge the receipt of your 
notes of July 21 and 28, 1898, with accompanying docu- 
ments, in which you ask my opinion whether, in view of 
the facts there stated, the Secretary of War has authority 
‘**to establish a harbor line for Tacoma harbor, on the line 
proposed; and whether he has authority to modify the line 
for Seattle harbor, as proposed?” 

As far as is material here the facts thus shown may be 
summarized as follows: 

Some years since the State authorities established harbor 
lines in each of the harbors of Tacoma and Seattle, consist- 
ing of an inner and outer line, with a space between them 
about 600 feet wide, locally known as the ‘‘ harbor area.” 
This inner line closely follows the line of 30 feet depth of 
water, but is, in some places, in water of a greater depth, 
while the outer line is in water 40 feet deep and in some 
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places still deeper. The inner line is a fairly straight one, 
and is in a depth of water beyond which wharves can not 
be built at any reasonable cost. Inside the inner lines 
wharves, docks, etc., may be built by the owners of this 
front, but not beyond. 

The State sold for very large sums the tide lands extend- 
ing out to the inner line for purposes of wharves, etc., in 
aid of commerce and navigation, and the owners have built 
thereon extensive and expensive wharves and other struc- 
tures for the commerce and navigation of that harbor, and 
which are used for that purpose. These were undoubtedly 
erected in reliance that the State would, without unreason- 
able exactions or interference, permit their owners to use 
them for the purposes for which they were intended. and 
for which the lands were then sold. 

The State now claims and is about to exercise the right to 
lease this ‘‘ harbor area” in front of those wharves, for the 
purpose of having other wharves erected thereon in front 
of the existing ones, and to the extent to which wharves are 
thus established in the ‘‘harbor area” they will cut off or 
interfere with the access to and use of those now existing 
' within the inner line. 

The contemplated leases are to run thirty years, at a 
rental based upon the appraised value of these lands in 
front, together with the improvements thereon, with the con- 
dition that within one year a wharf shall be erected on each 
of the leased premises, which are to be used only for the 
purpose of wharves. The State reserves the right to fix the 
rates for wharfage and also to cancel the lease at any time. 

The owners of the property in front of this area are given 
the prior right to lease it upon the terms fixed by the State, 
but if they do not do so in a specified time the right to lease 
it is to be put up at public auction. 

While the 30 feet of water along this inner line is prac- 
tically the maximum depth in which wharves can be built at 
a cost which would warrant their erection, yet it is claimed 
that unless these front property owners lease this area, for 
which they have not any use, someone else will lease it, for 
either the purpose of destroying their business or as a specu- 
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lation to compel such owners to pay whatever may be ex- 
acted in order to prevent such destruction, and that the 
result is to compel them to thus pay tribute to the State for 
the privilege of using the property which the State sold to 
them for that very purpose. They also claim that as the 
rental is based upon the appraised value of this property 
fronting this area, including improvements which they have 
made, the more they improve their property the higher will 
be the rent they must pay for this other property for which 
they have no use. 

I do not understand that any claim is made that the in- 
terests of commerce or navigation require this, or that there 
is any lack of room within the inner harbor line for all such 
wharves and other structures as the present or future needs 
of the harbors do or will require. 

So far as is important here the situation in the two 
harbors in Tacoma and Seattle is practically the same, ex- 
cept that in Tacoma the United States Government has not 
established any harbor line, but has in Seattle, which line 
closely follows the outer line established by the State. 

The whole trouble seems to have arisen from the attempt 

-by the State to increase its revenues by the lease of this 
** harbor area.’ 

In so far as this is a contention between the State and the 
owners of property within the inner harbor line in front of 
this ‘‘harbor area,” and so far as it involves the question of 
the vested rights of these owners, or the right of the State 
as between it and such owners to thus lease the ‘** harbor area” 
and compel wharves to be erected thereon, or the justice of 
its doing so, and independently of the effect of such action 
upon commerce and navigation, it would seem that the Sec- 
retary of War has no concern or jurisdiction in the matter. 
All these matters are for the courts to decide, and in which 
the Secretary of War can not intervene. 

But by this I do not mean that, in determining whether 
he will establish a harbor line in Tacoma or change the exist- 
ing one in Seattle, he may not in the interests of commerce 
and navigation, of which harbors, wharves, docks, etc., are 
a part, consider the effect of building wharves in front of 
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existing and sufficient ones, and of permitting this ‘* harbor 
area” to be used for wharves, docks, etc., thus encroaching 
upon the space intended for vessels when not at dock, or 
whether needless and unreasonable exactions or require- 
ments to the detriment of commerce are made or threatened 
_as to any means of commerce in the harbor, or may not, in 
short, consider everything that may affect the use of the 
harbor for commerce and navigation, but simply that his 
action should be determined, not with reference to this con- 
tention between the State and individuals or between dif- 
ferent individuals as to their property rights, but with 
reference to the interests of commerce and its present and 
future needs. | 

The question as to the power of the Secretary of War to 
establish harbor lines, or modify existing ones, involves other 
questions also. 

First. Has Congress the power to do so, in navigable 
waters, within the limits of a State, and in this case, where 
the State has already established harbor lines? 

Second. If Congress has this power, may it be exercised 
through the agency of the Secretary of War? Has Con- 
gress authorized the Secretary of War to execute this power 
in such a case as the one here in question? Is this objec- 
tionable as conferring legislative or judicial power upon the 
Secretary of War? 

The first question, at least, seems to admit of little or no 
doubt. The conceded and unquestioned right of a nation to 
control, within certain limits, the waters of its coasts and 
the navigable waters within its territory would, of itself, be 
ample for this purpose. 

Besides this, the Constitution, Article I, section 8, pro- 
vides that Congress shall have power ‘‘ To regulate commerce 
with foreign nations and among the several States and with 
the Indian tribes.” 

This grant of power to regulate commerce is general, abso- 
lute, and without limit, either as to the time, place, or the 
detail or extent of its exercise (Gibbons v. Ogden, 9 Whea- 
ton, 1, 196), except, of course, waters whose entire adapta- 
bility for commerce is limited to the confines of a single 
State. 
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In delivering the opinion of the court in that case, Chief 
Justice Marshall said (p. 196): 

‘*This power, like all others vested in Congress, is com- 
plete in itself. It may be exercised to its utmost extent, and 
acknowledges no limitations other than those prescribed 
in the Constitution. These are expressed in plain terms. 
* * * If, as has always been understood, the sovereignty 
of Congress, though limited to specified objects, is plenary 
as to those objects, the power over commerce with foreign 
nations and among the several States is vested in Congress 
as fully as it would be in a single government, having in its 
constitution the same restrictions on the exercise of the 
power as are found in the Constitution of the United States.” 

But the same instrument that confers this power, imposes 
also certain specific restraints upon its exercise, so that both 
together result in the plenary power of Congress, except as 
thus limited in particular instances. And, as these limita- 
tions have no reference to matters here involved, we may 
treat the power of Congress in this respect as without limit. 

This general and absolute control of Congress of the whole 
matter of commerce upon water, as it has always been exer- 
cised with the consent and sanction of every department of 
the Government, and therefore legally exercised, is tersely 
stated by Justice Miller, in delivering the opinion of the 
court in Wesconsin v. Duluth (96 U. S., 379). He says, 
page 383: 

‘It is to be observed * * * that the whole system of 
river and lake and harbor improvements, whether on the 
seacoast or on the lakes or the great navigable rivers of the 
interior, has for years been mainly under the control of 
that government, and that, whenever it has taken charge of 
the matter, its right to an exclusive control has not been 
denied.” 

And, speaking of certain acts of Congress for the improve- 
ment of the harbor at Duluth, he says, page 387: 

‘*Nor can there be any doubt that such action is within 
the constitutional power of Congress. It is a power which 
had been exercised ever since the Government was organ- 
ized under the Constitution. The only question ever raised 
has been how far and under what circumstances the exercise 
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of the power is exclusive of its exercise by the States. 
And while this court has maintained, in many cases, the 
right of the States to authorize structures in and over the 
navigable waters of the States, which may either impede or 
improve their navigation, in the absence of any action of 
the General Government in the same matter, the doctrine 
has been laid down with unvarying uniformity that when 
Congress has, by any expression of its will, occupied the 
field, that action is conclusive of any right to the contrary 
asserted under State authority.” 

And he refers, among others, to the following cases, which 
fully sustain the doctrine: South Carolina v. Georgia et al. 
(98 U.S., 4); Pound v. Turk (95 U. S., 459); Gibbons v. 
Ogden (9 Wheaton, 1); Wilson v. The Blackbird Marsh Co. 
(2 Pet., 345); The Wheeling Bridge Case (18 How., 421); 
Gilman v. Philadelphia (3 Wall., 718). 

These cases and many others which might be cited, fully 
sustain this doctrine, and also that the power to regulate 
commerce includes the power to regulate the use of all the 
means and instrumentalities used in commerce, whether on 
the sea, the navigable rivers and lakes, in the ports and har- 
bors, or on land, and entirely irrespective of whether a State 
has attempted to regulate the same matter or not. Indeed, 
outside of customs and revenue laws, the most of the regu- 
lations of commerce are those regulating the use of the 
means and instrumentalities by which it is carried on. 

At this day it must be regarded as settled that commerce 
is not restricted to the purchase, sale, and barter of commod- 
ities, but that it includes also navigation, intercourse and the 
reception, transportation and delivery of passengers and 
freight, by land and water, and also the means or instru- 
mentalities used in such commerce.. 

From the many cases affirming this the following may be 
cited with those above: Gibbons v. Ogden (9 Wheaton, 1, 196); 
Cases of the Eeport Tac (15 Wall., 232); Pensacola Tel. Co. 
v. Wn. Tel. Co. (96 U.S. 1, 9); Gloucester Ferry Co. v. Penn- 
sylvania (114 U.S., 196, 208). 

Then, as commerce includes navigation and as harbors are 
incidental and as essential to navigation as are vessels them- 
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selves, it is obvious that under this power Congress may 
establish and regulate harbors. 

But harbor lines are often necessary to the use of harbors, 
and therefore may be established, defining and locating the 
part of the harbor upon or within which wharves, docks, 
piers, etc., may be built, and beyond which they shall not 
extend or encroach upon the place in the harbor assigned to 
vessels. 

Probably this detail of the regulation of commerce is one 
of those in which the power of Congress is not exclusive, 
but may be exercised also in particular instances by the 
States until Congress sees power to act in such case. Glou- 
cester Ferry Co. v. Pennsylvania (supra, p. 204). 

But, whether done by State or Federal authority, all of 
these—defining the limits of the harbor, the location of 
wharves, docks, piers, etc.—with all that pertains to the 
reception, transportation, and delivery of passengers and 
freight in a harbor, are but details of the regulations of 
commerce, and must be done by some authority, or com- 
merce in harbors—without which there can be no commerce 
by water—is without regulation and dead. 

In view of our enormous commerce, the number and size 
of vessels engaged in it, the large area required for harbors, 
the number, extent, and capacity of the wharves, docks, 
piers, warehouses, and other structures absolutely necessary 
in our harbors, it is impossible to imagine the successful 
existence of commerce by water, without the exercise by 
some authority of this sovereign power of regulation in all 
these respects. And whatever power does this, does it asa 
regulation of commerce. 

That this power to regulate, whatever it is, and whether 
limited, or without limit, is vested in Congress, whenever 
it sees proper to exercise it, can not be doubted either upon 
principle or authority; nor that it is as broad and extensive 
as commerce itself, and goes with it wherever commerce 
goes, on the high seas, the navigable waters, in the harbors 
and on land; and especially in the very places, where of all, 
it is the most needed, and without which, commerce by 
water is practically impossible. For it is obvious that it is 
chiefly in harbors and ports where regulations of commerce 
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are most needed and where the most of them apply. Out 
in the open sea, or during the voyage on the rivers and 
lakes, outside of landing places, but few of the regulations 
of commerce are needed or apply; and it is impossible to 
conceive of any practical, reasonable, or efficient code for 
the regulation of commerce which does not provide, first 
and chiefly, for such complete and detailed regulation in 
harbors and ports. 

Nor is it necessary, for it is obvious that the power to 
regulate is as broad as the thing to be regulated. 

Article VI provides that— 

‘*This Constitution and the laws of the United States 
which shall be made in pursuance thereof * * * shall 
be the supreme law of the land, * * * anything in the 
Constitution or laws of any State to the contrary, notwith- 
standing.” 

Therefore, whenever Congress, in the exercise of its 
power to regulate commerce, makes any rule or regulation, 
in harbors or elsewhere, whether in establishing harbor 
lines or otherwise, such regulation necessarily supersedes . 
any that a State may have made, upon the same subject, 
within its limits. 

It appears to have been contended by the representatives 
of the State before the board of engineers that, as the State 
had established harbor lines in the harbors of Tacoma and 
Seattle, the Federal Government could only accept or reject 
those, and could not establish a new one. 

I am unable to see any ground upon which this contention 
can be sustained. If the power to regulate commerce 
includes the power to establish harbor lines, it may be 
exercised without reference to State action, and I have no 
doubt that, in establishing such lines, the General Govern- 
ment may do so either by adopting, in whole or in part, 
lines established by the State, or by making other and dif- 
ferent lines. 

It is probable that after these lines were established the 
owners of lands in front of them built wharves and other 
structures with reference to such lines and their continuance, 
which property may be damaged by a change of such lines; 
and doubtless, the Secretary of War, in determining whether, 


TO THE SECRETARY OF WAR. 509 


how, and to what extent he will establish new lines, may con- 
sider all this upon the one hand against the needs of com- 
merce on the other. But this is a matter of discretion, 
merely, and does not offset his power. This will be alluded 
to again. 

It seems to have been claimed also that, as the Govern- 
ment had already established a harbor line in the harbor of 
Seattle, it could not now change it or make a new one. 

I am not advised of the grounds upon which this claim 
was based. It may have been upon one or both of two 
grounds, which, in this case, would be closely connected. 

First. That the power to establish harbor lines ina given 
harbor is limited to a single exercise, and is not a continu- 
ing power to be exercised as often as it is needed. 

Second. That the Government having established a line 
out to and within which the riparian owners may build 
wharves, docks, etc., and such owners having, under this 
authority, built such structures at great expense in aid of 
the commerce for which the line was established, to now 
change the line so as to interfere with the use of such struc- 
tures would interfere with vested rights; that in establish- 
ing such lines the Government invited and sanctioned these 
expensive works, and should not now interfere with their 
use. 
The first ground may be easily disposed of. 

First. There is no such limitation in the grant of power, 
which is general, without limit as to time or occasion, and, 
being a power to regulate commerce, is always such, no 
matter how often it has been exercised, and goes wherever 
commerce goes, lasts as long as commerce lasts, and is to be 
exercised as often as the needs of commerce require it. 

Second. The nature of the subject includes and requires, 
not a power limited to a single exercise, but one as continu- 
ing as the commerce which it is to always regulate. 

A harbor with limits and wharfage area quite ample for 
the needs of commerce twenty years ago may be insuflicient 
now, and may require enlargement of the area and the 
reestablishment of harbor lines. The size and draft of ves- 
sels are’ ever increasing and requiring greater depth of 
water, while, on the other hand, harbors and channels are 
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subject to a decreasing depth by being filled up with silt, 
mud, and shifting sands. All these things, and very many 
more, imperatively require the continuance of this power to 
regulate this detail of commerce, and its exercise as often 
as it is needed. 

Third. If it were necessary, it might be also pointed out 
that there is a vast difference in this respect between a power 
conferred upon a private individual or corporation, and to 
be exercised for private benefit, and one conferred upon 
Congress or an executive officer of the Government, and to 
be exercised for the common benefit of the nation. While 
in the former case such power is often exhausted by a single 
exercise, in the latter it is generally, unless otherwise limited, 
a continuing power, and may be exercised as often as the 
needs of its subject require. 

It is doubtless true that the establishment by the Govern- 
ment of a harbor line, within and out to which wharves, 
docks, etc., may be built by riparian owners, is an invitation 
and authority by the Government for the erection of such 
structures in aid of commerce. But, in view of this contin- 
uing power and duty of Congress to regulate this detail of 
- commerce, it must be taken that such structures are erected 
in view of, and subject to the exercise of, this power at some 
future time. And, in view of the frequently changing 
conditions which require changes of harbor lines, it can not 
be claimed that the establishment of such a line gives to 
anyone a vested right in its permanent continuance. Doubt- 
less the existence of such structures under such circum- 
stances and by such authority, their cost, size, character, and 
sufficiency, and the effect upon them of the establishment of 
a different line, are important factors to be considered and 
balanced against the needs of commerce for such change in 
determining whether such change shall be made. 

But this does not affect the power, and if, after looking at 
both sides, it is deemed that the needs of commerce require 
such change, I can not doubt the power to make it, even 
though its exercise should affect injuriously riparian owners 
and their property. 

Since the dates of the notes to which this is in response 
the statute upon this subject has been amended and the 
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matter is now governed by the river and harbor act of the 
last session of Congress, approved March 3, 1899. 

Without entering into any detailed discussion of that act, 
it may be sufficient to say that section 17 thereof in express 
terms confers upon the Secretary of War authority to 
establish habor lines whenever and wherever they are 
authorized by that act; and, under the authority thus con- 
ferred, 1 am of opinion that he is authorized to establish 
harbor lines, whenever the interests of commerce require 
them, to restrict the encroachment of wharves, piers, etc., 
upon the waters of harbors and to protect commerce therein; 
and this notwithstanding the objection sometimes urged 
that this and kindred legislation are attempts to confer 
legislative or judicial power upon heads of Departments or 
executive officers. 

Referring to but two of the many cases which might be 
cited, and without entering into any lengthy discussion of 
what would or would not be objectionable as conferring or 
exercising legislative or judicial power, it is sufficient to say 
that this power to determine the necessity for and location 
of harbor lines in a given harbor is obviously no more 
obnoxious to this criticism than is the power to determine 
whether the East River Bridge in New York will, if built 
according to a proposed plan, obstruct or impair the navi- 
gation of that river. And the conferring upon the Secretary 
of War the power to determine this is distinctly upheld in 
Miller v. Mayor of New York (109 U. S., 385, 386, 394), in 
which Mr. Justice Field said, page 394: 

‘*The act in question, in requiring the approval of the 
Secretary of War, was not essentially different from a great 
mass of legislation directing certain measures to be taken 
upon the happening of particular contingencies, or the 
ascertainment of particular information. The execution of 
a vast number of measures authorized by Congress and 
carried out under the direction of heads of Departments 
would be defeated if such were not the case. The efficiency 
of an act as a declaration of legislative will must, of course, 
come from Congress, but the ascertainment of the contin- 
gency upon which the act shal] take effect may be left to 
such agencies as it may designate.” 
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And in Wisconsin v. Duluth, 96 U. S., 379, Mr. Justice 
Miller, speaking of this very power to regulate commerce by 
the improvement of harbors, says, page 383: 

‘* The operations of the Government in this regard have 
been conducted by the Bureau of Engineering as a part of 
the War Department to which Congress has confided the 
execution of its wishes in all these matters.” 

This delegation of the power is spoken of in these cases 
approvingly, and as within the constitutional power of Con- 
gress; and any objection upon the ground of conferring 
legislative or judicial power must now be too late, even if 
it would have had any force at any time. 

I am therefore of the opinion that if the Secretary of 
War, in view of all the matters involved, is of opinion that 
the interests of commerce and navigation require the estab- 
lishment of a harbor line in the harbor of Tacoma, or a 
modification of the existing one in the harbor of Seattle, he 
has the power to thus establish or modify, either upon my 
proposed line or as he shall determine. 

I return herewith the documents transmitted with your 
note. 

Respectfully, 
JOHN W. GRIGGS. 

The SEcRETARY OF Wak. 





FOREST SUPERVISORS AND RANGERS—ARRESTS. 


The right of forest supervisors and rangers to arrest persons violating 
the laws or the rules and regulations for the protection of forest reser- 
vations being doubtful, it is suggested that relief must be had through 
Congressional action. 

DEPARTMENT OF JUSTICE, 
June 13, 1899. 
Str: I have the honor to acknowledge the receipt of your 
note of April 25, 1899, with its inclosed copies of correspond- 
ence, in which you ask my opinion as to the right of super- 
visors and rangers of the United States forest reservations 
to arrest thereon, without warrant, persons violating the laws 
or the rules and regulations of your Department for the 
protection of such reservations; and whether the Attorney- 
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General would suggest the appointment by United States 
marshals of such supervisors and rangers as deputy mar- 
shals, in order that they might make such arrests. 

The statutes for the protection of these forest reserves 
seem singularly deficient in that they do not provide any 
efficient means for the arrest of persons violating the laws 
or the rules and regulations for the protection of these res- 
ervations. These laws, rules, and regulations afford little 
of the protection intended without some provision for the 
speedy arrest of persons violating them. The protection of 
these lurge territories is a difficult matter at best, and is sub- 
stantially impossible without authority for the speedy arrest 
of persons committing depredations thereon, or otherwise 
injuring them, for in most cases, and in the worst, before 
complaint could be made, a warrant obtained and an officer 
to serve it, the damage would be done and the offender 
beyond reach. 

I think that the right of the forest supervisors and 
rangers to make such arrests without warrant, even upon 
view of the offense, is, at least, too doubtful to warrant its 
exercise. While there is a line of authorities holding that a 
private person (and @ fortzorz, such an officer) may arrest on 
view for any violation of the criminal law, yet I think the 
better doctrine is as stated (2 Am. and Eng. Ency. L., 2d 
ed., 869): 

‘*The Constitution of the United States declares that the 
people shall ‘be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures,’ and that 
‘no warrant shall issue but upon probable cause, supported 
by oath or affirmation and particularly describing the places 
to be searched and the persons or things to be seized.’ 
Except in the cases where the public security requires it, an 
arrest without warrant has never been lawful; this exception 
has been recognized only in felony and in breaches of the 
peace committed in the presence of the one arresting.” 

Even if the marshals of the different districts would 
appoint these supervisors and rangers as deputy marshals, 
the same rule would apply to them. 

This Department could not, with propriety, suggest to the 
marshals to make such appointments. The marshals appoint 
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their deputies; and are responsible upon their official bonds 
for the acts of such deputies, and might, naturally, decline 
to appoint persons of whose qualifications, fitness, or respon- 
sibility they are ignorant, and this Department could not, 
with propriety, suggest that they do so. 

The remedy, if any, must be afforded by Congress, in 
authorizing forest supervisors and rangers to arrest persons 
found violating the laws or the rules and regulations enacted 
or provided for the protection of these forest reserves. 

Respectfully, ) 
JOHN W. GRIGGS. 
The SECRETARY OF THE INTERIOR. 
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The grounding of a cable upon the soil of the United States, with the 
intention of connecting our territory with foreign territory by that 
means, is a matter which is under the sovereign control of the Govern- 
ment, to be exercised by Congress, but in the absence of Congressional 
action to be regulated and controlled by the executive department of 
the Government. 

The grounding of a cable upon the island of Cuba to connect it with a 
foreign country can not be done and maintained in opposition to the 
law of the Government which exercises sovereign power in the island. 

The authorities of the United States have full power, in their discretion, 
to prevent by all necessary means the grounding of a cable intended 
to connect the island of Cuba with the United States or any other 
country, or to remove or disrupt any cable which may be laid in dis- 
regard of its instructions and against its will. 


DEPARTMENT OF JUSTICE, 
June 15, 1899. 

Str: Iam in receipt, by reference from you, of a letter 
from Mr. Mackay, president of the Commercial Cable Com- 
pany of Cuba, dated May 31, 1899, asking for a reconsidera- 
tion of the order made by the War Department to General 
Brooke on May 27, 1899, directing him to prevent the land- 
ing, by the Commercial Cable Company of Cuba, of a pro- 
posed cable in Cuba, to connect that island with the United 
States. You request my opinion as to the power of the War 
Department in the premises. 
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On Kebruary. 27, 1899, application was made.by the Com- 


mercial Cable Company of the United States for permission: 


to land a submarine cable in Cuba and Porto Rico, for the 
purpose of effecting. cable communication between those 
islands and the United States. This application was by you 


referred to me for an opinion in respect to the power of the’ 


Secretary of War in the premises. Under date of March 25, 
1899, I advised you. fully upon the subject, and you are 
respectfully: referred to that opinion and to what is said 
therein with reference to this subject. Among other things, 
I said in that communication that the opinion of this Depart- 
ment is and has been that the grounding of a cable upon the 
soil of the United States, with the intention of connecting 
our territory. with foreign territory by that means, is a mat- 
ter which is under-the sovereign control of this Government, 
such control to be exercised by Congress, but in the absence 
of Congressional action to be regulated and controlled by 
the executive department of the Government. 

The same principle is applicable to the island of Cuba, and 
the grounding of a cable upon the soil of that island, to con- 
nect it with a foreign country, can not be doneand maintained 
in opposition to the will of the government which exercises 
sovereign power in the island. That power at the present 
time is the United States, and therefore the authorities of 
the United States have full power, in their discretion, to 
prevent by all necessary means the grounding of a cable 
intended to connect the island of Cuba with the United States 
or any other country. If the Commercial Cable Company 
of Cuba, in disregard of the instructions of the War Depart- 
ment and against its will, carries out its proclaimed purpose 
of landing its cable upon the island of Cuba to connect that 
island with the United States, you would be justified in 
using such force as is necessary to remove and disrupt it. 

The foregoing sufficiently answers your request for my 
legal opinion as to your power in the premises. There are, 
however, some observations in the letter of Mr. Mackay 
which indicate on his part such a misunderstanding of 
private rights and public duties in connection with this sub- 
ject that I think it may be useful to refer to some of them. 

As tending to justify his intention of creating, either with 


, Supa yo 


516 OUBA—OABLES. 


or without permission, a new line of cable communication 
between Cuba and the United States, he adverts to the fact 
that the Western Union Telegraph Company has now and 
for years has had a monopoly of the cable communication 
between these countries. 

This Department has not assumed to pass upon the valid- 
ity of the exclusive right which the Western Union Tele- 
graph Company and its leased companies claim. They have 
formally notified the authorities of the United States of 
their claim under a concession granted by Spain, alleged to 
continue for forty years and not yet expired. The mere 
fact that the Western Union Telegraph Company is enjoy- 
ing, under a grant of exclusive right, what amounts to a 
monopoly is no reason of itself why it should be deprived 
of its concession. It is easy to say that monopolies are 
odious, but there are concessions which amount to monopo- 
lies which are lawful, and can not be disturbed except by a 
violation of public faith. The laying and operation of 
cables, especially a quarter of a century ago, were attended 
with great expense and risk, and it was a very common thing 
for different nations, including the United States, to grant 
exclusive concessions for a term of years to companies that 
would undertake to invest the necessary capital and carry on 
such enterprises. With the chances of success the concession- 
aries took also the hazard of failure and loss. If loss 
ensued, they bore it; if success and profit, it was deemed 
proper to secure for a limited period to those who had risked 
the venture the enjoyment of the fruits of their enterprise, 
and not to allow other competitors who had not shared the 
risk to come in and take a share of the benefits. With the 
wisdom of such arrangements for exclusive franchises the 
Executive Departments are not concerned. The grants are 
made in this country by Congress, and in other countries by 
the constituted sovereign authority. It is the duty of those 
who administer the Government to deal with the conditions 
as they find them, and to see that legal rights of every 
nature are respected. 

The granting of such concessions and their operation have, 
in many instances, been of great advantage to commerce 
and to the countries from which the concessions were derived. 
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To show the prevalence of this policy among different 
nations, I quote the following list of exclusive cable rights 
granted by different sovereignties: 

England.— "Exclusive rights have been granted or ap- 
proved for the establishment of cables between Great Brit- 
ain, France, Belgium, Holland, Germany, Norway, Sweden, 
Denmark, Spain, and Portugal. 

Newfoundland.—An exclusive right for landing English 
cables was granted by Newfoundland and ratified by the 
British Government. 

France.—An exclusive right for the establishment of an 
Atlantic cable connecting with the island of St. Pierre, off 
the coast of Nova Scotia. Preferential guaranties and sub- 
sidies for French telegraphic traflic to the French cables 
connecting with the United States, Haiti, and French West 
India Islands. 

Spain.—Exclusive rights for the establishment of cables 
to the Canary Islands, Africa, and Brazil; also connecting 
Cuba with the United States, and Cuba with other West 
India Islands. 

Portuga.—Exclusive rights for the cables connecting 
with Great Britain; also Brazil and the Azores. 

Brazd.—Exclusive rights for connecting Brazil with the 
United States; also with Africa, Spain, and Portugal. Ex- 
clusive rights covering the whole coast of Brazil. 

Peru.—Exclusive rights for cables northward from Peru. 

Ecuador.—Exclusive rights covering the whole shore of 
Ecuador. : 

United States of Colombia.—Exclusive rights for the 
establishment of cables southward from the Isthmus. of 
Panama. 

Mexico.—Exclusive rights for the establishment of cables 
on the coast of the Gulf of Mexico and Pacific coast of 
Mexico. | | 

Japan.—Exclusive rights for cables connecting Japan 
with China and Russia. 

The United States.—The exclusive right for connecting 
the United States (coast of Florida) with Cuba and other 
‘West India Islands, by act of Congress approved May 5, 
1866. | 
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Concessions of this kind, which carry with them exclusive 
rights for a period of years, constitute property of which 
the concessionary can no more be deprived arbitrarily and 
without lawful reason than it can be deprived of its personal 
tangible assets. In a case in the Supreme Court of the 
United States (1 Wall., 352) Mr. Justice Field said: 

‘*The United States have desired to act as a great nation, | 
not seeking, in extending their authority over the ceded 
country, to enforce forfeitures, but to afford protection and 
security to all just rights which could have been claimed 
from the Government they superseded.” 

_ If, therefore, the Western Union Telegraph Company has 

an exclusive grant applicable to Cuba for cable rights, which 
grant has not expired, it would be violative of all principles 
of justice to destroy its exclusive right by granting compet- 
ing privileges to another company. 

It is suggested, however, in Mr. Mackay’s letter, that the 
grant which the Western Union Telegraph Company now 
holds, by lease or assignment, was obtained by fraud prac- 
ticed on the Government of Spain, and that for that reason 
its grant is void. 

Such an allegation can not be fairly and justly tried upon 
@ proceeding like this. Neither the War Department nor 
the Department of Justice has power to summon witnesses 
or to give a judgment upon this question. It is essentially 
a question for judicial examination and decision, and to 
determine such a matter in a proceeding of this kind would 
not only be irregular, but contrary to the ordinary rules and 
procedure practiced in such cases. Vested rights which are 
property ought not to be taken from anyone, even upon 
charges of fraud, except by due process of law. Executive 
action by the War Department applied to subjects like this 
is not due process of law. 

Mr. Mackay further submits that ‘‘ the tremendous power 
of the Government should not be exercised against us.” It 
is the function of the Government to prevent, so far as 
possible, all infringement of the vested rights of others. 
Mr. Mackay, through his company, proposes to set up a 
competitive cable line, which he concedes will greatly injure 
the business of the Western Union Company, and although 
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the latter company produces a grant which, on its face, 
. gives it an exclusive right for a period which has not 
expired, he requests this Government to stand idly by while 
he does, with the acquiescence of the United States, the 
very thing which the Government of Spain, our predecessor 
in the sovereignty of Cuba, solemnly agreed not to do or 
permit to be done. 

Ido not think that controversies as to grants and fran- 
chises derived from Spain, but exercisable within the island 
of Cuba or other islands derived by the United States from 
Spain, ought to be precipitated to a decision in the present 
unsettled condition that prevails in those islands. Itis better 
to preserve, in all cases of doubt and difficulty, the present 
status until the full restoration of the civil régime and the 
establishment of permanent governments under which the 
rights of all can be duly and deliberately determined. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF Wak. 





RIVER AND HARBOR IMPROVEMENTS—APPROPRIATIONS. 


The Secretary of War has no authority to use any portion of the $170,000 
appropriated by the river and harbor act of March 3, 1899, for the 
improvement of the Missouri River above Sioux City, for improve- 
ments at or in front of that city. 


DEPARTMENT OF JUSTICE, 
July 8, 1899. 

Srr: By indorsement upon the papers, under date of June 
29, 1899, you request my opinion whether the Secretary of 
War is authorized to expend, in improvements at or in front 
of Sioux City, Iowa, any portion of the $170,000 appropri- 
ated by the river and harbor bill of March 3, 1899, for the 
improvement of the Missouri River above Sioux City. In 
response I have the honor to submit the following: 

The particular provision to which I am referred is on page 
1147: 

‘‘Improving Missouri River: Continuing improvement 
above Sioux City to and including Bismarck, one hundred 
and seventy thousand dollars, to be expended in the discre- 
tion of the Secretary of War.” 
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The question is whether the phrase, ‘t above Sioux City,” 
includes or excludes that place and the river in its front. I 
have examined previous acts making appropriations for this 
river, below, at, and above Sioux City, and to some extent 
the history of this bill, in its passage through Congress, and 
have considered the fact stated, that, at the passage of this 
act, and now, an appropriation was and is greatly needed at 
Sioux City to protect existing Government works there, and 
have considered that Congress could not have been ignorant 
of this necessity. 

When the bill went to a conference committee of the two 
Houses it contained a specific appropriation for Sioux City, 
but this was stricken out. The act, however, does contain 
an appropriation to be expended in front of South Sioux 
City, on the Nebraska side of the river opposite Sioux City, 
so that the attention of Congress was specially directed to 
this place, with the result stated above. 

The question of what, in the light of all permissible facts, 
is the correct construction of the provision is s somewhat 
doubtful one; but, without entering upon what might be 
said in favor of either construction, I am of opinion that 
the popular, ordinary meaning of the words used should 
govern, and that this excludes Sioux City from the limits 
within which the appropriation is to be expended. 

But as the question 1s a doubtful one it is suggested that 
the Secretary may withhold such portion as he would, if at 
liberty to do so, expend in front of Sioux City until the will 
of Congress can be known. 

Respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF Wank. 
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A concession in due form to construct certain tramways in the city of 
Havana was granted to one de la Torre in 1892, notwithstanding the 
objection of a rival company, which claimed the right under a royal 
decree of February 5, 1859, in which the right to grant new concessions 
was reserved to the Crown. Subsequently the same concession was 
advertised at public auction and sold to de la Torre, the rival company 
failing to bid. Held, the owners of the de la Torre concession have a 
prima facie right to proceed at their own risk, under the permission 
of the municipal authorities. 
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The military order of December 24, 1898, forbidding the making of any 
grant or concession in the future, was not intended to apply to those 
previously made in due form. 

The military authorities have power to direct the municipal authorities 
to suspend public works and improvements for proper public reasons, 
even where such suspension interferes with rights that have previously 
vested. 

DEPARTMENT OF JUSTICE, 
July 10, 1899. 

Sir: By letter of May 13, 1899, you referred to me the 
petition of one Juan M. Ceballos concerning a certain alleged 
concession or franchise for the construction of tram rail- 
ways in the city of Havana, in the island of Cuba, therein 
specifically described. The petition sets forth that the 
concession for the construction of these tramways was 
obtained by proceedings in due and regular form of law 
and after due and proper fulfillment and performance of all 
the conditions and requisites of the law of Spain and island 
of Cuba applicable to street railways. It is represented 
that application for this concession was made in the year 
1892 by petition in the manner prescribed by Spanish law, 
and that proceedings followed resulting in the public sale 
of the concession in 1893, at which the franchise was 
awarded to one de la Torre. Subsequently, de la Torre 
having died, further proceedings were had in the name of 
one Pla, the assignee of the de la Torre interests, so that 
finally a deed was duly executed by the alcalde of Havana 
by the direction of the city authorities, definitely granting 
the concession to P’a on December 10, 1898. The petitioner, 
Ceballos, the assignee of said Pla, at the time of the filing 
of the petition, was the owner of said concession. It 
appears from the papers that a corporation known as the 
American Indies Company has acquired, or is entitled to 
have by assignment from Ceballos, whatever rights pertain 
to the concession in question. 

Under date of December 24, 1898, the following order of 
the President of the United States was promulgated by the 
major-general commanding the military forces of the United 
States in Cuba: 

‘*Until otherwise ordered, no grants or concessions of 
public or corporate rights or franchises for the construction 
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of public or quasi public works, such as tramways, rail- 
roads, telegraph and telephone lines, waterworks, gas- 
works, electric-light lines, etc., shall be made by any 
municipality or other local governmental authority or body 
in Cuba, except upon the approval of the major-general 
commanding the military forces of the United States in 
Cuba, who shall, before approving any such grants or con- 
cessions, be so especially authorized by the Secretary of 
War.” 

The owners of the Torre concession, after the cessation of 
Spanish sovereignty in the island, applied to the new 
municipal council of Havana for permission to go on with 
the construction of their railways, which permission the 
municipal council granted, subject, however, tothe approval 
of the military authorities. 

At this point a competing company, known as the Ferro 
Carri] Urbano y Omnibus de la Habana (Havana City Railway 
and Omnibus Company) intervened, and objected to the 
military authorities against the granting of such permission 
to the owners of the Torre concession, upon the ground that 
the Omnibus Company was possessed of an exclusive and 
prior right to build tramways through the streets contem- 
plated by the Torre concession. General Ludlow, com- 
manding the Department of Havana, reported that it was 
impossible for the administrative officers to determine, in 
view of the present status of this matter, as to whether 
Mr. Ceballos really owns the original Pla concession, or 
what rights the Omnibus Company has in respect of the 
same; that the contestants both claim validity of title to the 
concession, and both are asking for authority to proceed 
thereunder; that there was no means by which the legal 
rights could be ascertained other than by adjudication in 
the courts. He accordingly declined to approve the per- 
mission granted by the municipal council, and the owners 
of the Torre concession, being thus prevented by the military 
authorities from prosecuting the construction of their tram- 
ways, have now presented their petition, as aforesaid, to the 
Secretary of War. 

You ask me to investigate and report upon the case, stat- 
ing, as your official opinion, that after having looked over 
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the situation, Havana needs street railway facilities badly, 
and if under any franchise such works can be done and the 
money distributed in compensation for labor, the city would 
have the benefit of a modern system of railroads, which 
would be an excellent thing for the city. 

By reference to the order of December 24, 1898, it will 
be perceived that the things prohibited were grants or con- 
cessions. It was directed that no municipality should, 
unless otherwise ordered, make any such grant or conces- 
sion. This applied to the future, and did not and was not 
intended to apply to grants or concessions previously made 
in due form of law. If the concession of one or the other 
of these grants was completely made before the issuing of 
the order of December 24, then that order did not affect it. 
It was, and still is, undoubtedly within the lawful power of 
‘the military authorities to direct the municipal authorities 
to suspend public works and improvements for proper pub- 
lic reasons, even where such suspension interferes with 
rights that have previously vested. In view of the unset- 
tled condition of affairs in Havana, consequent upon the war 
and the change of rule, it was most proper that the military 
authorities should look carefully into every work of a pub- 
lic or a quasi public nature which affected public right. (See 
my opinion in the matter of the claim of Michael J. Dady 
& Co.) In this case, however, the concession and the work 
to be done thereunder only indirectly affect the public inter- 
est, being prosecuted by a private corporation for private 
benefit, in no wise at public expense, and, in accordance with 
your opinion, it appears with great beneficial results to the 
city. There seems, therefore, to be no public reason why 
a grant of this kind, if complete and vested, should not be 
exercised. The only reason given by General Ludlow for 
withholding the necessary permission to proceed under the 
Torre concession is his doubt as to the conflicting claims of 
the two claimants. This is a matter relating in its effect 
solely to the interests of two private concessionaries. Ina 
public sense, it is immaterial which one of them constructs 
and carries on the works, as in either event the city and the 
general public will receive the benefit arising from such 
improvements. 


524 CONCESSIONS—CUBA. 


The question therefore presented is whether either of 
these claimants has such a prima facie, vested, and regular 
concession as to entitle it to be permitted to proceed and 
build the railways. This renders it necessary to consider 
what is disclosed by the papers with reference to the grants 
claimed by each. I have already set forth, ina general way, 
the claims of the owners of the Torre concession. Its rival, 
the Omnibus Company, claim under a royal decree granted 
February 5, 1859, under which they were authorized to con- 
struct certain city railways. By this decree the Government 
reserved to itself the power of granting new concessions, 
either as extensions or branches of those granted to the orig- 
inal concessionary, and contained this clause: ‘‘If the con- 
cessionee wishes to construct said extensions or branches, he 
will have the right or preference under equal conditions.” 
The following facts seem to be admitted on both sides: 
When the original application was made in 1892 by Torre 
for his concession, the Omnibus Company objected to the 
grant. This objection was overruled, and the concession 
confirmed. Subsequently the concession was advertised at 
public auction, but the Omnibus Company failed to appear 
or make any bid, and the concession was sold to Torre. 
Torre having died, the municipal council of Havana, on 
December +4, 1895, recognized Pla as the owner by assign- 
ment of the Torre concession. On December 13, 1895, the 
municipal council resolved to notify Mr. Pla that he should 
make the requisite deposit in the municipal treasury, and 
that the work should be begun at once. Owing to the state 
of hostilities then existing in the island, notice of this reso- 
lution was not served on Mr. Pla, and the deposit was not 
made until November, 1898. Work to a greater or less 
extent was begun in December of that year under the Torre 
concession, which work was ordered to be suspended by the 
Spanish civil governor because of the unsettled condition of 
the country at that time, and perhaps by reason of the order 
of the President above quoted. 

By a decree of December 7, 1898, one Dolz, secretary of 
public works and communications, assumed to make a decree, 
by authority of the autonomist government, authorizing a 
company called Empresa del Ferro-Carril Urbano de la 
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Habana—which I understand to be a company in the same 
interest as the Omnibus Company—to avail itself of the 
original concession of 1859, with rights identical to those 
granted by the municipal authorities to Mr. Pla. 

There are various matters of disputed fact alleged between 
the parties which it is impossible to determine and decide 
specifically. But the facts which appear to be conceded on 
both sides seem to go to the effect that the Torre concession 
was granted in due form of law against the protest of the 
Omnibus Company, which would seem to indicate that the 
municipal authorities did not regard the reservation in the 
decree of 1859 as standing in the way of a valid grant or 
concession to another concessionary, at least where the Omni- 
bus Company failed at the time to bid for the concession or 
to move to be substituted in place of the highest bidder. I 
think this fact gives to the owners of the Torre concession 
a prima face right to proceed under their concession. The 
decree issued by Dolz on December 7, 1898, is subject to 
some suspicion, because it was through this same Secretary 
Dolz that the public sale of almost all conceivable public 
franchises in Cuba was advertised to take place in the latter 
days of December, just prior to the possession of the island 
by the United States forces, a scheme so obviously con- 
ceived in fraud as to have compelled the military authorities 
to put a stop to it. It further appears from the papers that 
the Omnibus Company, or some of their representatives, 
have so far recognized the validity of the Torre concession 
as to set up a claim that they are the equitable owners of it 
by purchase, attacking the title by assignment acquired by 
Mr. Ceballos. This would seem to justify still further the 
opinion that the Torre concession was valid und valuable, 
and that it is so known and understood by the claimants of 
the Omnibus Company’s concession. The questions raised 
by some of the papers as to whether Mr. Ceballos obtained 
the assignment, which he undoubtedly possesses, by fraudu- 
lent conduct, is one which it is not necessary or proper to . 
consider here, as whatever he may do under a fraudulent 
assignment will be done for the benefit of the equitable 
owner, and the courts can hereafter do justice between the 
parties in this respect. 
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Upon the whole, I am of opinion that the rights disclosed 
by the owners of the Torre concession are such as entitle. 
them to be permitted, under the permission of the muniei- 
pal authorities, to proceed with the beneficial work which 
they desire to construct without the injunction of the mili- 
‘tary authorities. This will not interfere with an adjudica- 
tion in the courts of the ultimate and final rights of the 
parties. The action of the military authorities in withhold- 
ing permission to proceed with the work is tantamount toa 
preliminary injunction in a court of law. Applying the 
same principles that would be applied in such a case if it 
was in a court of equity, I can see no reason why the owners 
of the Torre concession should not be permitted, at their 
own risk, to proceed with the work which they desire to 
construct, and I so advise you. 

Very respectfully, | 
JOHN W. GRIGGS. 
The SecRETARY OF War. 
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On the cession of territory by one nation to another those internal laws 
and regulations of the former designated as municipal, continue in 
force and operation until the new sovereign imposes different laws 
and regulations. 

The laws which are political in their nature and pertain to the preroga- 
tives of the former government, immediately cease upon the transfer of 
sovereignty. 

Any inchoate rights or grants made by a municipal body in Cuba under 
Spanish sovereignty, which for their completion require the assent or 
approval of the Crown or ita officers, in the absence of such assent 
or approval made prior to the treaty of cession, are ineffective and 
incomplete. 

In the exercise by the United States of the powers of municipal govern- 
ment it may change or modify the form or constitutents of the 
municipal establishment, and in thisexercise of sovereignty may provide 
the method, terms, and conditions under which internal improvements 
may be carried on, or forbid them to be carried on, although inchoate 
or even completed contracts therefor have previously been entered into. 

Any rights of Dady & Co. for the construction of certain works in Havana, 
if veated, are preserved by the treaty of Paris. 
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DEPARTMENT OF JUSTICE, 
July 10, 1899. 

Str: Under date of June 16, 1899, you submitted to me 
the draft of a proposed order to the military governor of 
the island of Cuba relative to the construction of a system 
of sewers and the paving of the streets of Havana by a con- 
tract to be entered into by said municipality pursuant to 
the provisions of the Spanish law, and you request my opin- 
ion on the following questions: 

1. Are the Spanish laws and regulations of municipalities 
in the dependencies of Spain now in force in Cuba as they 
existed at the time the island was relinquished by Spain ! 

2. Are the provisions of said laws and regulations, which 
required the assent and approval of the officers of the Crown 
of Spain to the various acts of the municipal authorities, 
now in force in Cuba? 

3. Did the authority and power of said officers of the 
Crown of Spain, under said laws and regulations, pass to 
the officers of the United States now in charge of the gov- 
ernment of civil affairs in said island, and may such author- 
ity now be exercised by said officers of the United States? 

4. What direction and control over the action of the mu- 
nicipal authorities of Havana in the matter of engaging in 
the construction of public works for said city, by contract, 
may properly be exercised by the officers of the United 
States now discharging the functions of civil government in 
Cuba ? 

5. Has Michael J. Dady & Co., a corporation under the 
laws of West Virginia, any rights under the proceedings of 
the authorities in Havana relating to the matter of con- 
structing said works according to plans and specifications 
prepared by said corporation and adopted by said munici- 
pality ? 

6. If said Michael J. Dady & Co., a corporation, has such 
rights, what are they, and are they preserved by the late 
treaty with Spain ? 

By well-settled public law, upon the cession of territory 
by one nation to another, either following a conquest or 
otherwise, those internal laws and regulations which are 
designated as municipal continue in force and operation for 
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the government and regulation of the affairs of the people 
of said territory until the new sovereignty imposes different 
laws or regulations. Those laws which are political in their 
nature and pertain to the prerogatives of the former gov- 
ernment immediately cease upon the transfer of sovereignty. 
Political and prerogative rights are not transferred to the 
succeeding nation. Such laws for the government of mu- 
nicipalities in said territory as are not dependent on the will 
of the former sovereign remain in force. Such laws as re- 
quire for their complete execution the exercise of the will, 
grace, or discretion of the former sovereign would probably 
be held to be ineffective under the succeeding power. So 
that any inchoate rights or grants made by a municipal body 
in Cuba while under Spanish sovereignty, which for their 
completion required the assent or approval of the Crown or 
of the Crown officers, would, in the absence of such assent 
or approval made prior to the treaty of cession, be ineffective 
and incomplete. The authority and power of the Crown 
and of the Crown officers in such instances did not pass to 
the officers of the United States, because the royal preroga- 
tives and political powers of one Government do not pass in 
unchanged form to the new sovereign, but terminate upon 
the execution of a treaty of cession, or are supplanted by 
such laws and rules as the treaty or the legislature of the 
new sovereign may provide. 

Cuba, however, is now under the temporary dominion of 
the United States, which is exercising there, under the law 
of belligerent right, all the powers of municipal govern- 
ment. In the exercise of these powers the proper authori- 
ties of the United States may change or modify either the 
form or the constituents of the municipal establishments; 
may, in place of the system and regulations that formerly pre- 
vailed, substitue new and different ones. Upon this line the 
same authorities, exercising sovereignty over the island, 
have the power to provide the methods, terms, and condi- 
tions under which municipal improvements, which relate 
entirely to property belonging to the municipality or held 
by it for public use, may be carried on. The old provisions 
of the Spanish law may be adopted, so far as applicable, or 
they may be entirely dispensed with and a new system set 
up in their place. The municipal authorities of Havana, in 
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the matter of engaging in the construction of public works, 
may be permitted to proceed under such law as is now appli- 
cable, if that be adequate, or they may, at the will of the 
military commander, be restrained from engaging in any 
such works, or from permitting any such works to be car- 
ried on, although inchoate or even completed contracts there- 
for have previously been entered into. 

I do not deem it proper, nor am I able, to answer defi- 
nitely your question as to whether Michael J. Dady & Co. 
have any rights under the proceedings of the authorities in 
Havana relating to the matter of constructing works accord- 
ing to plans and specifications prepared by said corporation 
and alleged to have been adopted by the municipality. If 
Michael J. Dady & Co. had, at the time the treaty of Paris 
was signed, any rights under their alleged contract which 
can properly be called vested rights, those rights are un- 
doubtedly preserved by the terms of the treaty. 

My view of the claim of Michael J. Dady & Co. has not 
changed from that expressed in my former opinion, under 
date of January 19, 1899. The practical question for the 
military authorities in Havana is whether it is advisable, as 
a public matter, and having in mind solely the public inter- 
ests, to permit a contract which is concededly inchoate, 
which involves the expenditure of as much as $13,000,000, 
and which involves the tearing up and disturbance of the 
streets of the city in a manner which may greatly endanger 
the public health, to be carried on at the present time. If 
the authorities were convinced that Michael J. Dady & Co. 
had a vested right or a complete contract it would be within 
their lawful province to suspend its execution if they thought 
the public health or other interests required. Ofcourse such 
an interference with the exercise of a vested contract right 
would involve the payment hereafter of legal damages on 
account of such interference, but the public good would be 
the higher law and would justify the interference. 

No one has a right to insist upon the specific performance 
of a contract for the improvement of streets in a municipal- 
ity. Acity may suspend or entirely abandon a project, 
although covered by a valid contract, subject only to the 
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right of the contractor, if damaged, to recover just compen- 
sation. 

This matter, as now presented, seems to be one for admin- 
istrative decision by the War Department. It might tend 
to elucidate the situation and guide the Department.in its 
action if the commander in Cuba were directed to refer the 
subject to the civil authorities of the city of Havana, with 
directions to investigate the present status of the claim of 
Dady & Co., to determine whether it is for the interest of 
the city that the improvements contemplated by the plans 
of Dady & Co. should be carried out in the immediate future, 
or whether the project should be abandoned. In the latter 
case the civil authorities might be directed to further report 
whether, in the interest of the city, it was proper and advis- 
able that the value of any rights which Dady & Co. have 
under the Spanish law should be appraised and paid to them. 
When the facts and the opinion of the civil authorities were 
thus obtained the War Department could direct action to be 
taken in such manner as might seem at the time to be most 
advisable. In case you determine it advisable that the mat- 
ter should be referred to the civil authorities in the manner 
above suggested I recommend that the form of an order 
which is herewith inclosed be sent to the military governor 
of the island of Cuba. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF War. 


Notrt.—The following cablegram was sent by the Secretary of War to 
the military commander of Cuba, pursuant to the foregoing opinion: 


JULY 11, 1899. 
Major-General BRookE, etc.: 


You are directed to refer the claim of Michael J. Dady & Co. to the 
civil authorities of the city of Havana, with instructions that they shall 
determine and report whether it is for the interest of the city that the 
improvements contemplated by the project and plans of Dady & Co. 
should be carried out in the immediate future, or whether the project 
should be abandoned. 

In the latter case, the civil authorities to report whether in the interest 
of the city it is proper and advisable that the value of any rights which 
Dady & Co. have under the Spanish law should be appraised and paid 
to them. 

When the report of the civil authorities is made let it be referred to 
me for consideration. 


TO THE SECRETARY OF THE TREASURY. 531 


STAMP TAX—MORTGAGES—BONDS. 


Bonds provided for in a mortgage, to be issued or not as the future 
action of the mortgagor may determine, are not until] issued the sub- 
ject of taxation or an element in estimating the amount of stamps 
required for the mortgage. 

A bond, though prepared and signed, still in the possession of the 
obligor unissued, and which may never be, is not a debt or obligation 
which is liable to taxation. 

As under the resolution of February 28, 1899, only one stamp is required 
upon two separate papers which constitute one transaction, as where 
a bond or note is given to evidence a debt and the mortgage executed 
to secure the same, the purposes of the law are fulfilled when the 
stamp in proper amount is affixed to either and canceled, such stamp 
being the highest rate required by said papers or either of them. 


DEPARTMENT OF JUSTICE, 
July 17, 1899. 

Sir: I have the honor to acknowledge receipt of yours of 
May 13, 1899, inclosing a copy of a letter from the Com- 
missioner of Internal Revenue, requesting my opinion as to 
the stamps required on a mortgage proposed to be executed 
by the Baltimore and Ohio Railroad Company and certain 
bonds, the payment of which is to be secured thereby. 

These are the facts: 

The directors and stockholders of the Baltimore and Ohio 
Railroad Company have approved the execution by the 
company of prior lien bonds to the amount of $75,000,000, 
and the securing of the same by mortgage deed of trust to the 
Mercantile Trust Company of New York, trustee. Of this 
issue bonds to the amount of $70,000,000 are to be pres- 
ently issued and sold, and $5,000,000 are reserved in the 
hands of the trustee to be issued and sold after 1902 at the 
rate of $1.500,000 per year. The directors and stockholders 
of the railroad company have also approved and authorized 
the issue of first mortgage 4 per cent bonds of the company 
to the amount of $63,000,000, secured by mortgage deed of 
trust to the United States Trust Company of New York, of 
which bonds $50,000,000 are to be presently issued and sold. 
Six million dollars are reserved to take up a like amount of 
bonds of the Baltimore Belt Railroad Company, should the 
Baltimore and Ohio Railroad Company exercise its option 
to do so, and $7,000,000 are reserved to be hereafter issued 
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and sold for the purpose of acquiring new equipments or 
otherwise adding to the mortgaged property. 

In and by the mortgage deed of trust to the United States 
Trust Company the railrpad company reserves the right to 
issue hereafter, for certain specified purposes, additional 
bonds to the amount of $27,000,000, and it is provided that 
if and when these additional bonds are issued they shall be 
entitled to the security of the mortgage deed of trust pari 
passu with the other bonds isued thereunder. Neither the 
directors nor stockholders of the railroad company have 
approved or authorized the issue of these additional bonds. 

Upon these facts the Commissioner of Internal Revenue 
in his letter to you submits these three interrogatories: 

‘*(1) Must the stamps in this case be affixed to the bonds 
or to the mortgages ? 

‘*(2) If to the bonds, can such stamps be affixed to the 
bonds as issued, or can they be affixed to the mortgages as 
the bonds are issued ? 

‘* (3) If the stamps are to be affixed to the mortgages, 
must the amount of the same be equal to the entire tax on 
the bonds provided for by said mortgages?” 

The several provisions of law involved in the considera- 
tion of the questions are— 

That portion of the first paragraph of Schedule A of the 
act of June 13, 1898, which reads as follows: 

‘* Bonds, debentures, or certificates of indebtedness issued 
after the first day of July, anno Domini eighteen hundred 
and ninety-eight, by any association, company, or corpora- 
tion, on each hundred dollars of face value, or fraction 
thereof, five cents.” 

That part of Schedule A which says: 

‘‘Mortgage or pledge of lands, estate, or property, real 
or personal, heritable or movable, whatsoever, where the 
same shall be made as a security for the payment of any 
definite and certain sum of money, lent at the time or pre 
viously due, and owing or forborne to be paid, being paya- 
ble; also, any conveyance of any lands, estate, or property 
whatsoever, in trust to be sold or otherwise converted into 
money, which shall be intended only as security, either by 
express stipulation or otherwise; on any of the foregoing. 
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exceeding one thousand dollars, and not exceeding one 
thousand five hundred dollars, twenty-five cents; and on each 
five hundred dollars, or fractional part thereof, in excess of 
fifteen hundred dollars, twenty-five cents.” 

The following resolution of Congress, approved Feb- 
ruary 28, 1899: 

‘*That an act passed June thirteenth, eighteen hundred 
and ninety-eight, entitled ‘An act to provide ways and 
means to meet war expenditures, and for other purposes,’ 
be amended by adding to the end of Schedule A, section 
twenty-five, the following: ‘Whenever any bond or note 
shall be secured by a mortgage or deed of trust, but one 
stamp shall be required to be placed upon such papers: Pro- 
vided, That the stamp tax placed thereon shall be the high- 
est rate required for said instruments, or either of them.’” 

And also section 15 of the act of June 13, 1898, which 
is as follows: 

‘*That it shall not be lawful to record or register any 
instrument, paper, or document required by law to be 
stamped unless a stamp or stamps of the proper amount 
shall have been affixed and canceled in the manner prescribed 
by law; and the record, registry, or transfer of any such 
instruments upon which the proper stamp or stamps afore- 
said shall not have been affixed and canceled as aforesaid 
shall not be used in evidence.” 

The main question presented by the facts in this case and 
interrogatories submitted thereon by the Commissioner of 
Internal Revenue is as to the amount of stamp required 
under the provisions of the war-revenue act, at the time 
the mortgage is offered for registration, upon the transac- 
tion described. 

There is no trouble in arriving at the amount of tax 
required upon a bond for a certain sum, because that is 
definitely ascertained by the statute, being governed by the 
sum stated on the face of the bond. The difficulty, if there 
be any, in the present case arises because the property con- 
veyed in the mortgage is not in fact security at the time the 
mortgage is offered for registration for the payment of the 
full amount of bonds provided for, the issue of some of the 
bonds being made dependent upon future contingencies. If 
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the company, by the action of its directory, decides to issue 
at one time bonds to a definite amount, and at the same time 
executes a mortgage upon its property as security for the 
payment of these bonds as they become due, the stamp tax 
required could be readily estimated. But in the matter 
under consideration such is not the case. Certain of the 
bonds provided for in the mortgage are ready to be issued 
at the time the mortgage is offered for registration; certain 
others of the bonds are held in reserve by the company, and 
the issue of still others depends upon future contingencies, 
which may or may not happen. The law says that the 
instrument which is taxable is a mortgage of tands, estate, 
or property, etc., where the same shall be made as a security 
for the payment of any definite and certain sum of money, 
lent at the tume or previously due and owing or forborne to 
be paid, beng payable. Evidently the law intended to 
determine the amount of tax to be paid upon a mortgage 
by the amount of debt actually incurred and existing, and 
for the payment of which the property conveyed is security. 
Certainly a bond, though prepared and signed, still in the 
possession of the obligor, unissued, and which may never 
be issued, is not a debt or an obligation. Such bond can 
not be construed as an evidence of a definzte and certain sum 
of money, lent at the time or previowaly due and owing or 
Forborne to be paid, being payable. In such instances the 
bond is operative when it is issued and goes into the hands 
of a lender or purchaser, and is held as evidence of an obli- 
gation to pay the sum of money indicated by its terms. 

I do not deem it necessary to discuss the question as to 
bonds provided for in the mortgage to be issued or not as 
the future action of the mortgagor may determine. My 
conclusions above apply, and such bonds can not, until they 
are issued, be the subject of taxation or an element in 
estimating the amount of stamp required for the mortgage. 

Under the provisions of the war-revenue act relative to 
bonds, and mortgages executed as security for the payment 
of the same, both the mortgage and the bond were taxable, 
and consequently, in cases like the one under consideration, 
it was with some difficulty that a definite ruling could be 
established, more particularly because the mortgage required 
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stamps to a certain amount and the bonds stamps of a differ- 
ent amount. 

Now, under the resolution of Congress approved Febru- 
ary 28, 1899, above quoted, which is an amendment to the 
provisions of the war-revenue act in respect to mortgages 
and bonds and notes secured thereby, the stamp is not 
required upon each of the instruments, but only upon the 
transaction evidenced by both instruments, the amount of 
said stamps to be the highest rate for said instruments or 
either of them. This amendatory resolution not only 
changes the law so as to require but one stamp, but upon a 
perusal of the same it will be seen that it provides that this 
one stamp may be placed on either of the papers, the lan- 
guage of the law being this: 

‘*’ Whenever any bond or note shall be secured by a mort- 
gage or deed of trust, but one stamp shall be required to be 
placed upon such papers.” 

It seems that there can be but one conclusion as to the 
meaning of this language, and that is that the placing of 
the requisite stamp upon either of the papers fulfills the 
requirements of the law, such stamp being of the highest 
rate required by said papers or either of them. 

The only provision of Jaw I find which appears to stand 
in the way of this conclusion and its practical application 
is section 15 of the war-revenue act, copied above. It will 
be observed that this seetion says: —.. 

‘*That it shall not be lawful to record or register any 
instrument, paper, or document required by law to be 
stamped unless a stamp or stamps of the proper amount 
shall have been affixed and canceled in the manner prescribed 
by law.” 

Anterior to the resolution of February 28, 1899, when, as 
1 have stated before, both the mortgage and bond or note 
for which it was given as security were subject to tax, a 
mortgage offered for registration should have had the proper 
stamp affixed and canceled. But now, when the law is so 
amended as to require only one stamp upon two separate 
papers which constitute one transaction, it is my opinion 
that the purposes of the law are fulfilled when the stamp in 
proper amount is affixed to either and canceled. I have 
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used the expression ‘‘two separate papers” above in con- 
templation of the fact that in ordinary business transactions 
one bond or note is given to evidence a debt and a mortgage 
executed to secure the same, but the same principle will 
apply where the debt or obligation is evidenced by several 
bonds secured to be paid by the mortgage. 

I think that I have sufficiently covered the ground and 
have answered the several questions propounded by the Com- 
missioner of Internal Revenue. 

Respectfully, JAS. E. BOYD, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 
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Organizations of State militia, received as a body into the service of the 
United States as a part of the Volunteer Army under the act of April 
22, 1898, are to be maintained as received, and the officers of the same 
are entitled to enter the service with the grades which their commis- 
sions severally indicate. 

Although such troops retain their distinctive features as State organiza- 
tions, the governor of the State from which they came can not subse- 
quently displace an officer holding his commission at the time the 
organization entered the service of the United States, but he might fill 
any vacancy occurring in it. 

A regiment so entering the military service of the United States has the 
right to maintain its organization with the number and grade of officers 
authorized by the laws‘of the State from which it came. 

An officer commissioned by the governor of a State to fill a vacancy as 
major occurring in such regiment in the field need not be mustered 
into the service of the United States, he having originally been mus- 
tered into the service with the regiment as a captain. 


DEPARTMENT OF JUSLICE, 
July 18, 1899. 

Str: I have the honor to acknowledge your favor of the 
15th of June ultimo, inclosing certain communications from 
the governor of Minnesota, in which you request my opinion 
upon the following state of facts: 

On the 7th of May, 1898, pursuant to the call of the Presi- 
dent issued under the provisions of the act of April 22, 1898, 
the First Regiment of the Minnesota National Guard, an 
existing military organization of said State, was tendered by 
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the governor of the State and accepted by the United States 
as the Thirteenth Regiment of Minnesota Voluntéer In- 
fantry. This regiment had been organized and officered 
under the provisions of the military code of Minnesota, and 
at the time it was tendered to the United States and accepted 
for service in the Volunteer Army there were three majors 
duly commissioned by the governor who were a part of the 
roster of the organization. These three majors were entered 
upon the army rolls of the United States according to their 
grade as such and as indicated by their several commissions 
from the governor. The regiment has been in active serv- 
ice, is now in the Philippine Islands, and, in the vicissitudes 
of war, a vacancy has occurred in one of the majorships, 
leaving still two majors to the regiment. To fill the vacancy 
in the third majorship, the governor of Minnesota, on the 
26th day of May, 1899, issued a commission to Joseph P. 
Masterman, who at that time was a captain and in command 
of Company K in said regiment. 

Upon these facts you request to be advised ‘‘ whether or 
not the governors of the several States are entitled, under the 
provisions of the act of March 2, 1899, ‘ for increasing the 
efficiency of the Army of the United States, and for other 
purposes,’ to make additional appointments in the volunteer 
regiments organized and mustered into the United States 
service under the act of April 22, 1898, so as to make such 
volunteer regiments still remaining in service correspond 
in their organization to the organization of regiments in the 
Regular Army, as authorized by the former act, and 
whether, if such additional officers are appointed by the 
governors, the law requires that they shall be mustered into 
the United States service.” 

I do not think that the question presented upon the state 
of facts given is confined to whether the provisions of the 
act of March 2, 1899, apply. It seems to me that the real 
question arises upon the construction to be given to the sec- 
ond proviso of section 6 of the act of April 22, 1898, which 
section provides as follows: 

‘*That the Volunteer Army and the militia of the States, 
when called into the service of the United States, shall be 
organized under, and shall be subject to, the laws, orders, 
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and regulations governing the Regular Army; 
Provided further, That when the members of any company, 
troop, battery, battalion, or regiment of the organized militia 
of any State shall enlist in the Volunteer Army in a body 
as such company, troop, battery, battalion, company, or 
regiment, the regimental, troop, battery and battalion off- 
cers in service with the militia organization thus enlisting 
may be appointed by the governors of the States and Terri- 
tories, and shall, when so appointed, be officers of corre- 
sponding grades in the same organization when it shall have 
been received into the service of the United States as a part 
of the Volunteer Army.” 

Under this provision of the law the Minnesota regiment 
was mustered into the service of the United States in a body 
as a regimént of the organized militia of said State, and the 
regimental and company officers holding commissions from 
the governor were recognized and accepted by the authori- 
ties of the United States and entered upon the army rolls of 
the United States according to their grades, as indicated by 
their several commissions. Included among these commis- 
sioned officers were three majors who were appointed and - 
commissioned by the governor under the provisions of the 
military code of said State. At the time, however, that the 
regiment went into the service of the United States the 
laws governing the Regular Army of the United States 
authorized only two majors to a regiment. 

I understand the purpose of the proviso in section 6 of 
the act of the 22d of April, 1898, above quoted, to have been 
that where there was an existing organization of State 
militia, organized and officered according to the laws of the 
State, which was tendered to the United States under the 
President’s proclamation for service as a part of the mili- 
tary force of the Government in the war with Spain, ina 
body, as a completed organization, the officers provided by 
the State laws were, when so commissioned by the governor, 
to enter the service of the United States with grades corre- 
sponding to the grades named in their several commissions. 
The number and grade of commissioned officers in such 
organizations to be recognized by the Federal authorities 
depended entirely upon the law of the State from which an 
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organization came, and the persons holding commissions 
from the governor of the State, issued under the authority 
of the law, were to constitute the commissioned officers of 
the organization while in the service as a part of the Volun- 
teer Army. I think the language of the proviso is plainly 
capable of the construction that existing State organizations, 
such as are being considered, which were accepted or enlisted 
in a body by the United States, are excepted, so far as said 
proviso affects the number and grade of the commissioned 
officers of the organization, from the operation of the first 
clause of the section, and that the exception not only applied 
at the time the organization entered the service of the 
United States but is continuing. 

That such was the intention of the lawmakers is apparent 
from the fact that the first paragraph of section 6, above 
quoted, directs that the Volunteer Army and militia of the 
States, when called into the service of the United States, 
shall be organized under and shall be subject to the laws, 
orders, and regulations governing the Regular Army, and 
closely following is the proviso in said section authorizing 
the United States to accept in a body completed State organ- 
izations, with officers bearing the commissions of the gov- 
ernors, such officers, when in the service of the United 
States, to continue to hold severally the grades named in 
their commissions. 

I have already held, in an opinion previously rendered to 
you (September 26, 1898), involving the question of the 
right of the governor of Missouri to appoint a captain in 
the Fifth Missouri Volunteer Infantry after the said regi- 
ment had gone into the Volunteer Army of the United States, 
that troops furnished by the States under the provisions of 
the act of April 22, 1898, although temporarily a part of 
the Volunteer Army of the United States, retain their dis- 
tinctive features as State organizations, and while a governor 
could not subsequently displace an officer holding his com- 
mission at the time the organization to which such officer 
belonged entered the service of the United States, yet, in 
case of a vacancy occurring, it was the province of the gov- 
ernor of the State from which the regiment came to fill it. 

I do not believe the legislation under consideration will 


540 VOLUNTEER ARMY—OFFICERS—COMMISSIONS. 


bear the construction that it only applies to a State organi- 
zation at the time such organization is accepted for service 
in the Army of the United States under the provisions of 
the Volunteer Army act. 

We have the right to assume that Congress had some wise 
purpose in view when it modified the first clause of section 6, 
as is done by the second proviso. Ido not think it fair to 
conclude that the object was only to provide in the outset for 
officers who might be found in existing organizations of 
State militia. On the other hand, it is more reasonable to 
conclude that such organizations were to go into the Federal 
service intact, and thus preserve their autonomy or the fea- 
tures of organization which pertain under the laws of the 
State from which they come. It certainly could not have 
been the intention of Congress to have one of these organi- 
zations go into the Federal service, organized and officered 
under the laws of the State from which it came, and as soon 
as its roster was broken by the casualties of war or other 
causes to take away from it one of its distinguishing statal 
features. I think it must follow, therefore, that these organ- 
izations were to be maintained as they were received, and I 
can see no sound reason in the proposition that the proviso 
in section 6 to which we are referring was only intended to 
apply at the time a State organization was accepted for serv- 
ice by the United States, and to continue in force only so 
long .as the officers then holding commissions remained. 1 
hold that under the proviso of section 6, by virtue of which 
this Minnesota regiment was accepted (or enlisted, as it is 
termed in the statute) as a body by the United States for 
service as a part of the Volunteer Army, the officers of said 
regiment holding commissions issued to them by the gov- 
ernor of the State, under the authority of the laws of the 
State, were entitled to enter the service of the United States 
with the grades which their commissions severally indicated. 
and that said regiment, with its said officers, although tem- 
porarily in the military service of the United States and 
constituting for the time a part of the Volunteer Army of 
the United States, stil! remains a regiment of Minnesota 
militia, and as such, under the laws of Minnesota, and by 
virtue of the condition under which the regiment entered 
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the service of the United States—that is, that it should retain 
the number of officers with the grade which the law of the 
State provided—has still reserved to it the right to maintain 
its organization with the number and grade of officers author- 
ized by the laws of the said State. 

The act of March 2, 1899, while, as I have stated, having 
in my opinion no direct application to the question I am 
considering, vet may be cited to sustain the position that a 
third major is not an unnecessary officer in an infantry 
regiment, because the said act, which is intended to increase 
the efficiency of the United States Army, provides for three 
majors to a regiment instead of two, as under the previous 
law. 

As to whether it is necessary to muster Masterman (who 
has been commissioned as major by the governor) into the 
service of the United States, I do not see that it is. Master- 
’ man entered the service, as seems to be the fact, when the 
regiment went in; he has been a commissioned officer in the 
regiment during the whole of its active service. He has 
therefore already been mustered in, as it is termed, and I 
can see nothing left to be done except, upon its being made 
satisfactorily to appear to the authorities of the United 
States that he is duly commissioned by the governor of 
Minnesota as major of the Thirteenth Regiment of Minne- 
sota Volunteer Infantry, to fill a vacancy which has occurred 
therein, that his name be entered upon the Army rolls as an 
officer of that grade from the date of the acceptance by him 
of said commission. 

I return inclosures as requested. 


Respectfully 
paar JAS. E. BOYD, 


Assistant Attorney-General. 
Approved. 


JOHN W. GRIGGS. 
The SECRETARY OF Wak. 
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DUTIES—WRECK. 


The merchandise taken from the wrecked steamer. Paris, both hull and 
cargo of which were abandoned to the underwriters, the cargo being 
lightered from the wreck to the nearest available vessel of the same 
line, thus completing the interrupted voyage, may be regarded as mer- 
chandise taken from a wreck and entitled to entry by appraisement, 
under section 2928, Revised Statutes. 

The provision ¢ f section 23 of the customs administrative act relieving 
the importer from the payment of duties on damaged goods by aban- 
doning them to the United States refers to loss or damage arising from 
ordinary causes during the voyage, and not to the case of a wreck and 
loas or damage thereby. 


DEPARTMENT OF JUSTICE, 
July 26, 1899. 

Srk: You inform me in your communication of July 18 
that an application has been made on behalf of the import- 
ing underwriters to enter by appraisement under section 
2928 of the Revised Statutes certain merchandise taken from 
the wrecked steamer Faris, cast away on the Manacles, off 
the south coast of England, during her voyage from South- 
ampton to New York on May 21 last. The Paris was en 
route and laden for the port of New York when cast away, 
and both hull and cargo were abandoned to the underwriters 
and paid for at full insured value. It is to be assumed from 
your statement that the cargo was lightered from the wreck 
to the nearest available vessel of the same line, thus com- 
pleting the interrupted voyage. 

From these facts you request my opinion as to whether 
the merchandise in question may be properly regarded as 
merchandise taken from a wreck and entitled to entry by 
appraisement under section 2928 of the Revised Statutes. 

In reply I have the honor to state that said section pro- 
vides that ‘“‘ before any merchandise which may be taken 
from any wreck shall be admitted to an entry, the same 
shall be appraised and the same proceedings shall be ordered 
and executed in all cases where a reduction of duties shall 
be claimed on account of damage which any merchandise 
shall have sustained in the course of the voyage” * * *. 

It is provided by section 23 of the customs administrative 
act that ‘‘no allowance for damage to goods, wares, and 


TO THE SEORETARY OF THE TREASURY. 548 


merchandise imported into the United States shall hereafter 
be made in the estimation and liquidation of duties thereon,” 
but the importer may be relieved from the payment of duties 
on any or all such goods by abandonment thereof to the 
United States. This provision of the customs administrative 
act, however, in my opinion, refers to loss or damage aris- 
ing from ordinary causes during the voyage, and not to the 
special and extreme case of a wreck and loss or damage 
thereby. This view is confirmed by the fact that the repeal- 
ing section of the customs administrative act repeals those 
sections of the Revised Statutes which relate to the first 
kind or measure of loss and damage, such as mere deteriora- 
tion in the condition or quantity of shipped goods arising 
from casualties or circumstances less than wreck, but does 
not repeal section 2928, allowing special entry and proceed- 
ings by appraisement in case of wreck. 

Further, the last paragraph of section 29 of the customs 
administrative act provides that nothing in the act shall be 
construed to repeal the existing provisions of law in respect 
to the abandonment of merchandise to underwriters or the 
salvors of property, and the ascertainment of duties thereon, 
as to the bearing of which provisions on the question before 
us I refer below. 

From the foregoing it seems to me evident that Congress, 
while abolishing the ordinary damage allowance, did not 
intend to rescind the authority given in section 2928 for the 
special case of merchandise taken froma wreck. This view 
appears to be in accord with the practice of your Depart- 
ment, for decision S. 12061, under which entry and appraise- 
ment of merchandise wrecked upon a lighter during trans- 
port to a vessel outward bound from a foreign port to the 
port of New York was allowed, was rendered after the cus- 
toms administrative act went into effect. 

There can be no question in the present case that the 
wreck occurred in the course of the voyage which ended in 
the importation of the goods into the United States, and 
' that the transshipment to a vessel of the same line bound to 
New York did not constitute a reshipment or prevent the 
application of the statute’s remedy. The loss by wreck was 
quite clearly sustained in the course of the voyage. In this 
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respect the case 1s even stronger than that considered in S. 
12061. 

In the opinion of my predecessor (21 Opin., 121) the cargo 
and vessel after the wreck were taken back to the port of 
departure and started therefrom de nove, upon which ground 
alone it was held, since the wreck did not occur in the course 
of the voyage which ended in the importation of the goods 
into the United States, that entry was not allowable. 

It appears to me, further, that section 3058 of the Revised 
Statutes, as amended by the act of February 23, 1887 (1 Supp. 
Rev. Stat., p. 542), has a material bearing upon the ques- 
tion as showing the purpose of Congress relating to such 
merchandise. That section provides for the recognition of 
the underwriters as consignees of merchandise abandoned to 
them (as does also section 1 of the customs administrative 
act), and expressly provides that where merchandise is saved 
from a wrecked or abandoned vessel, and is promptly brought 
into the United States by the salvors, in good faith and 
without intent to evade the just payment of duty, it may be 
regarded as their property, ‘‘and the valuation thereof and 
payment of duties thereon can be made accordingly and 
with due reference to the condition of the said merchandise 
as thus saved and the necessities of the case.” 

For these reasons, therefore, I am of the opinion that the 
merchandise in question in the present case may be properly 
regarded as merchandise taken from a wreck and entitled to 
entry by appraisement under section 2928. 

Very respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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Under Spanish laws, lands under tide water to high-water mark in the 
ports and harbors in the Spanish West Indies belonged to the Crown, 
and as such, by treaty of cession, have become a part of the public 
domain of the United States. 

The power to dispose permanently of the public lands and property in 
Porto Rico rests in Congress, and in the absence of a statute con- 
ferring such power, can not be exercised by the Executive Depart- 
ments of the Government. 
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During the military control of Porto Rico leave or license may be granted 
an individual to make temporary use of portions of the public domain. 

The grant of a right or privilege to exist in perpetuity, or as long as the 
conditions of the grant are fulfilled, is beyond the power of the Sec- 
retary of War, and ought not be made. 


DEPARTMENT OF JUSTICE, 
Suly 26, 1899. 

Str: I am in receipt of your letter of this date inclosing 
an application from Frederick W. Weeks for permission to 
construct and maintain a wharf or pier upon which ware- 
houses and superstructures may be erected and the business 
of carrying on wharfage, storage, and shipping may he 
conducted at the port of Ponce, in Porto Rico. You ask me 
to give you my views as to whether there is legal objection 
to granting such permission. 

If constructed, the pier or wharf will be upon the public 
domain of the United States. I understand that under 
Spanish law lands under tide water to high-water mark in 
ports and harbors in the Spanish West Indies belonged to 
the Crown. As Crown property, they were by the treaty 
of cession transferred by Spain to the United States of 
America, and are now a portion of the public domain of that 
nation. I do not know of any right or power which the 
Secretary of War or the President has to alienate in perpe- 
tuity any of the public domain of the United States, except in — 
accordance with acts of Congress duly passed with reference 
thereto. There is no legislation by Congress made for or 
properly applicable to the public domain in Porto Rico. 
The power to dispose permanently of the public lands and 
public property in Porto Rico rests in Congress, and in the 
absence of a statute conferring such power, can not be 
exercised by the Executive department of the Government. 
Undoubtedly it will be within your lawful power to make 
temporary use of the Government domain in Porto Rico 
during the period of occupancy by the military forces of 
the United States, and, if it conserves the interests of the 
Government and its administration of affairs in the island, 
to grant leave or license to an individual to make temporary 
use of portions of the public domain; but any privilege of 
this kind should be limited in its extent to the period of 
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military occupation, and should not be extended so as to 
continue as a vested right against the United States when 
Congress shall have imposed some other form of government 
upon the island. 

As a matter of policy, I would also advise you that no 
license or privilege of this kind, even of the temporary 
nature above designated, should be granted except to some 
person owning the abutting lands from which the proposed 
pier or wharf is to be projected. 

I therefore advise you that the grant of a right or privi- 
lege to exist in perpetuity, or as long as the conditions of 
the grant are fulfilled, is beyond your power, and ought not 
to be made. Whether a temporary license shall be granted 
is a matter of administration, to be determined by the War 
Department upon the principles above pointed out. 

Very respectfully. 
JOHN W. GRIGGS. 

The SEcRETARY OF Wank. 
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In Porto Rico the Crown of Spain was the owner, for public use, of the 
proprietary rights of the natural beds or channels of rivers, both navi- 
gable and unnavigable, to the extent covered by the waters in their 
ordinary greatest swells. 

When public property is ceded by one nation to another its disposition 
and control are thereafter regulated and governed by the laws of the 
new owner. 

If in the grant of a right or privilege the sovereign has retained any author- 
ity which may affect its untrammeled exercise and enjoyment, such 
right is inchoate and can be exercised only by the grace of the succeed- 
ing sovereign. 

Any complete and vested right which a person had at the time the treaty 
of Paris took effect, to the use of the waters of the River Plata, should 
be respected by the United States. 

Neither the President nor the War Department has power to grant a 
concession of the right to use the water power of the River Plata in 
Porto Rico. 


DEPARTMENT OF JUSTICE, 
July 27, 1899. 
Sir: lam in receipt of your communication of July 20, 
1899, forwarding to me the application of Ramon Valdez y 
Cobian for a concession of the right to use the water power 
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of the River Plata, in Porto Rico, together with accompany- 
ing papers. You request my opinion as to whether your 
Department has authority to approve or disapprove of the 
concession which the applicant seeks and desires to use. 

By the papers submitted, it appears that under Spanish 
law, which prevailed in Porto Rico prior to the going into 
effect of the treaty of Paris, by which the island was ceded 
to the United States, the Crown of Spain was the owner, 
for public use, of the proprietary rights of the natural beds 
or channels of rivers, both navigable and unnavigable, to 
the extent covered by the waters in their ordinary greatest 
swells. The Spanish law of waters applicable to Porto Rico 
provided in article 218, page 52, as follows: 

‘*In navigable streams, and those which are not navigable, 
it is within the power of the governor of the province to 
grant authority for the erection of mills or other industrial 
establishments, or any buildings situated near the banks to 
which the necessary water is conducted by canal, this water 
afterwards being returned to the stream. In no case shall 
this authority be granted prejudicially, either to the naviga- 
tion of the stream or to existing industries. To obtain the 
authority it is an indispensable requisite that whoever solicits 
it shall be the owner of the ground on which the building is 
to be erected or shall be thereto authorized by the owner 
thereof.” 

My opinion is based upon the assumption that these state- 
ments as to the law of waters that prevailed in Porto Rico 
prior to the cession of the island are correct. This may fairly 
be assumed, because the application of Sefior Valdez purports 
to be made in compliance with the provisions of the Spanish 
law, article 218, above cited. 

The River Plata is not a navigable stream. Inthe brief of 
counsel for the applicant a distinction is sought to be made 
between those waters of rivers which belong, by the law of 
Spain, to the State or Crown and those which belong to the 
public of Porto Rico. For practical purposes, in the dispo- 
sition of this case, I can see no difference. Whatever prop- 
erty or property rights belonged to the Crown of Spain or 
to the indefinite body known as ‘‘the public of Porto Rico” 
were, by the treaty of Paris, transferred to and became the 
property of the United States of America. 
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It is well-settled law, and only needs to be stated to be 
understood, that when public property is ceded by one 
nation to another its disposition and control are thereafter 
regulated and governed, not by the laws of the ceding nation, 
but by the laws of the new owner. If, therefore, any sub- 
stantial act remains to be done, resting in the grace, favor, 
or discretion of the Government to secure to an applicant 
or alleged concessionary a franchise or right in public 
property thus ceded by one nation to another, such addi- 
tional action must be obtained in accordance with the laws 
of the present and not of the former owner. If at the time 
the treaty of Paris took effect the applicant had a completed 
and vested right to the use of the waters of the River Plata, 
that right will be respected by the United States. If, how- 
ever, his right had not been completed by the action or 
assent of the Crown authorities of Spain, then his right is 
not vested but inchoate, and can not be made vested by the 
completion of those requisites prescribed by Spanish law. 

The general rule in respect to vested private rights in 
cases of change of sovereignty is stated in Hly’s Adminex- 
trator v. United States (171 U.S., 220, 223): 

‘*In harmony with the rules of international law, as well 
as with the terms of the treaties, upon cession the change of 
sovereignty should work no change in respect to rights and 
titles; that which was good before should be good after; 
that which the law enforced before should be enforcible 
after the cession.” 

The converse of the latter proposition is undoubtedly true, 
namely, that which the law before the cession would not. 
enforce will not be enforcible, as a matter of right, after 
the cession. . 

Distinctions have been made in all laws passed by Congress 
for settling legal and equitable titles to lands in Spanish 
territory ceded to the United States under former treaties, 
between perfect or complete grants, fully executed, and 
inchoate incomplete grants, where a right has been sought 
to be acquired under or by color of local law or authority, 
but needed some act of the Government to be done to com- 
plete it. (United States yv. Arredondo, 6 Peters, 691, 717. 
See also Avnsu v. United States, 161 U.S., 208, 233; United 
States v. Santa Fe, 165 U.S., 675, 714.) 
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Those laws of the former government which have for 
their object a certain governmental public policy, of which 
_character are laws for the disposition of the public domain 
and the granting of quasi public franchises, rights, and priv- 
ileges to private individuals or corporations, ceased to have 
any force or effect after the sovereignty of the former govern- 
ment ceased. (//arcourt v. Gailliard, 12 Wheaton, 523.) 

If in the granting of a right or privilege the sovereign 
has retained.an iota of authority which may affect its untram- 
meled exercise and enjoyment, the right is not of the nature 
of an absolute one, but wholly of an inchoate and imperfect 
quality. As to inchoate, imperfect, incomplete, and equi- 
table rights, the succeeding sovereign is the absolute dictator. 
They can not be exercised against his sovereignty, but only 
by his grace, and his affirmative exercise is necessary to the 
validity of the concession. 

It appears from the papers submitted in the case that the 
applicant had not obtained authority from the governor of 
the province for the use of the river Plata which he desires 
to make. He had only complied with the preliminary requi- 
sites (whether all of them or not Iam unable to say), which, 
under Spanish dominion, would have qualified him to apply 
to the governor of the province for a grant of ‘authority for 
the erection of the proposed works. Before such authority 
was granted the power of the Spanish governor and the 
efficiency of the Spanish laws were terminated, so far as 
public property in the island is concerned. 

The question, therefore, is whether the War Department 
or the executive department of the Government of the 
United States, represented by the President, now has power 
to grant to the applicant the use of this public stream which 
he desires. In my opinion it has not. 

By the Constitution the power to dispose of and make all 
needful rules and regulations respecting the territory or 
other property belonging to the United States is vested in 
Congress. Congress has conferred no authority of this 
nature upon the Executive, and in the absence of such 
power conferred by Congress the President can no more 
dispose of this particular portion of the public property of 
the United States than he ean dispose of the public grounds, 
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buildings, and other property ceded by Spain to the United 
States. 

In the report made to you by your law officer upon this 
subject I find it stated that inasmuch as this application was 
filed October 4, 1898, in accordance with the Spanish law 
providing for such concessions, if this law was in force in 
that locality on that date this application, when duly filed, 
segregates this portion of the Plata River from the public 
domain, and the effect of the filing of the application, by 
analogy, is similar to that produced by a homestead entry 
or preemption right, filed in accordance with law, upon the 
public domain in the United States. Iam unable to agree 
with this view of the case. The citation from the Spanish 
law of waters above made indicates clearly that the granting 
of such a concession, even after all the preliminaries are 
complied with, is a matter of discretion, resting in the judg- 
ment of the governor of the province, who was the royal 
representative. The article quoted uses this language: ‘‘It 
is within the power of the governor of the province to grant 
authority, etc. In no case shall this authority be granted 
prejudicially, either to the navigation of the stream or to 
existing industries.” Clearly the grant of the concession 
under Spanish law rested in the discretion of the governor, 
and could not be asserted, upon compliance with prelimi- 
naries, as a right. | 

What I have said is not intended as a decision upon the 
question as to whether the applicant has or has not any equi- 
table rights which will entitle him hereafter to the favorable 
action of Congress, either by special or general legislative 
action. In dealing with inchoate and incomplete claims, 
especially to land, where the rights of the claimants were not 
fully vested, but were such as are usually denominated 
‘‘equitable,” it has been the custom of Congress to provide 
special tribunals of a judicial character to ascertain and deter- 
mine both the legal and equitable rights of the claimants. 
So far as [ know, the exercise of such powers has never been 
intrusted to the Executive Departments. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF Wak. . 


— 
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PORTO RICO—TRAMWA YS—CONCESSIONS. 

Under Spanish law a tramway is a railroad constructed on a public 
highway. . 

A concession for the construction of a certain electric tramway in Porto 
Rico being inchoate and incomplete and lacking certain public action 
necessary to be taken by the public authorities representing the Crown 

_ of Spain before it could go into effect as a complete grant, the War 
Department has no authority to grant or complete such concession. 


DEPARTMENT OF JUSTICE, 
July 28, 1899. 

Sir: By letter of June 29, 1899, you transmitted to me 
certain papers in behalf of Messrs. Vicente and José Usera, 
of the city of Ponce, Porto Rico, relating to an alleged con- 
cession for the construction of a tramway from Ponce to 
Port Ponce, claimed to have been heretofore lawfully 
granted to Messrs. Usera, and in connection therewith you 
request my opinion as to whether, under the evidence sub- 
mitted, a lawful concession to construct such tramway had 
been granted to them, dnd, if so, whether it is proper for 
your Department to confirm that concession. As the basis 
of my decision, the following facts are submitted, which I 
am, for the purposes of this opinion, to assume to be 
correct: 

Prior to November 24, 1896, proceedings were had of such 
kind and character as to induce the Crown of Spain, then 
possessing full and complete sovereignty in Porto Rico, to 
grant, by royal decree, a permit for a franchise or conces- 
sion for an electric tramway according to plans submitted 
by Messrs. Vicente and José Usera. This royal grant does 
not confer the concession upon Messrs. Usera, but simply 
permits the construction according to the plans submitted 
by these gentlemen. Under the Spanish law in Porto 
Rico a tramway 1s a railroad constructed on public high- 
ways. While the entire territory to be traversed by this 
proposed tramway is within the limits of the municipality 
of Ponce, yet the proposed tracks will occupy a state high- 
way for a large portion of, if not its entire extent. It is 
therefore subject to the following provisions of the Spanish 
law: | 

** ARTICLE 73. The concession of tramways belongs to the 
secretary of the colonies when the works are to occupy 
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the highroads of the state or shall simultaneously traverse 
highroads of the state and highways of the province and 
municipalities. 

* *% * * # 

** ARTICLE 76. Tramway concessions can not be granted 
for more than sixty years, and shall be subject to an auction 
in regard to the maximum schedule of rates and to the 
duration of the concession.” 

From the ‘* Regulations for the execution of the railroad 
daw of the island of Porto Rico,” promulgated January 27, 
Ixss, the followiny ‘s quoted: 

‘‘ARTICLE 93. The secretary of the colonies, who has the 
power to grant the concession in the cases specified in article 
73 of the law, shall immediately advertise the auction of the 
works for the period of two months on the basis of the 
upproved plan. 

** The auction shall take place in accordance with the pro- 
visions of article 76 of said law respecting the schedules of 
rates, the equality of the propositions as to the duration of 
the concession, and with the understanding that in all cases 
the right of legal preference shall be reserved at the auction 
to the author of the approved plan, and if the latter should 
not take advantage of the preference the successful bidder 
shall pay him within one month the value of the plan in 
accordance with the appraisal made.” 

The term ‘approved plan” as used in the foregoing arti- 
cle means as follows: 

The person desiring to secure a concession allowing the 
construction of a tramway on a State highroad prepares the 
plans and details comprising the general project and submits 
the same to the secretary of the colonies. The plans are 
examined by certain specified officers, engineers, and boards, 
who report thereon to the secretary of the colonies, who 
considers their reports and approves or disapproves the plan. 
Among other reports is one showing the estimated cost of con- 
structing the tramway. If the plan is approved, its price or 
commercial value is fixed by appraisal; that is, the value of the 
work performed in preparing said plan is fixed. Thereupon 
the right to carry out the general project in accordance with 
suid approved plan is sold at auction in accordance with the 
provisions of article 93, as above quoted. In order to secure 
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the right to bid at said auction, a deposit of 1 per cent of the 
estimated cost must be made by the prospective bidder. 

From the documents on file herein it clearly appears that 
the plan prepared and presented by the Messrs. Usera be- 
came an ‘‘approved plan” for the construction of the pro- 
posed tramway, and that said Messrs. Usera made the 
required deposit of 1 per cent of $100,000, the estimated 
cost of construction. 

They therefore owned the plan and were qualified to bid 
at the auction to be held in accordance with article 93 of 

_ regulations. It does not appear that said auction was ever 
had or dispensed with. By royal decree the provincial gov- 
ernment in Cuba might exempt the letting of contracts for 
public works of extraordinary urgency from said require- 
ment, but no such provision is known in regard to tramways 
in Porto Rico. The Spanish law of railroads in Porto Rico 
provides a means of securing the right to build a railroad of 
the kind contemplated herein without a public auction. 
That method is as follows (regulations of railroad laws): 

‘‘ARTICLE 20. In the case to which the preceding articles 
refer, namely, when it is a question of a petition for a con- 
cession without subsidy, and for which only one proposition 
shall have been presented, said concession shall be granted 
without the formalities of public auction, but always by 
means of a law, as provided for in article 27 of the law of 
railroads. 

‘To this end the secretary of the colonies shall present to 
the Cortes the proper form of law, accompanied by all the 
documents mentioned in article 25 of the law of railroads 
and in the corresponding articles of these regulations. 

‘**ARTICLE 21. The law to which the preceding article refers 
being passed, and the bond of 3 per cent of the amount of the 
estimate being deposited within the time fixed by article 16 of 
the law of railroads, there shall be issued to the interested 
party or to the company which may have solicited the con- | 
cession the proper instrument making the contract a public 
document, and including in it verbatim the document of 
general conditions, the special law of concession, the special 
and economic conditions, and schedule of maximum rates.” 

No such special act for the benefit of Messrs. Usera as is 
referred to in article 20, above quoted, was ever passed. 
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It therefore appears that the concession claimed by the 
Messrs. Usera is not a complete and vested right or franchise, 
but is inchoate and incomplete, lacking certain public action 
necessary to be taken by the public authorities representing 
the Crown of Spain before it could go into effect as a com- 
plete grant or concession of that Government. 


In conformity with the views expressed in the opinion of - 


July 26, 1899, relative to the applicution of Frederick W. 
Weeks for permission to construct and maintain a wharf at 
the port of Ponce, and the opinion of July 27, 1899, relative 
to the application of Sefior Valdez for a concession of the 
right to use the water of the river Plata in Porto Rico, I 
have the honor to advise you that the Messrs. Usera have 
not a complete and vested franchise or concession for the 
construction of a tramway from Ponce to Port Ponce, and 
that the War Department is without power to exercise the 
prerogatives of the Government to grant or complete such 
concession. 
Very respectfully, 
JOHN W. GRIGGS. 
The SEcRETARY OF War. 


CALIFORNIA DEBRIS COMMISSION—MINING. 


The superior court of Sutter County, Cal., granted a temporary injunc- 
tion on a suit by the county of Sutter, restraining the Red Dog Mining 
Company, which was operating under a license from the California 
Débris Commission, from mining by the hydraulic process. Held, in 
the absence of any question touching the validity of the powers 
granted to the California Débris Commission, the Government should 
not intervene in the suit. 


DEPARTMENT OF JUSTICE, 
Auguat 9, 1899. 
Str: Under date of August 1, 1899, vou referred to me 
the indorsement of Gen. John M. Wilson, Chief of Engi- 
neers, United States Army, upon a communication from the 
secretary of the California Débris Commission, dated July 
17, 1899, advising the Chief of Engineers that a suit had 
been commenced in the superior court of Sutter County by 
the county of Sutter, State of California, to restrain the Red 
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Dog Mining Company from mining by the hydraulic process, 
and that the court had issued a temporary injunction to stop 
the operation of their mine, and calling the attention of the 
Chief of Engineers to the matter for such action as he might 
deem proper. ! 

General Wilson, by his indorsement, states that the license 
was duly issued by the Débris Commission to the Red Dog 
Mining Company, pursuant to the provisions of the act of 
March 1, 1893, entitled ‘‘An act to create the California 
Débris Commission and regulate hydraulic mining in the 
State of California.” 

The question suggested by General Wilson’s memorandum 
is whether there is any duty or obligation resting on the 
commission to take any action in a case of this kind. He 
states that a number of cases of this nature are likely to 
arise, and that it would be advisable to have the opinion of 
the Attorney-General on the question, and it is in pursuance 
of his recommendation that the matter is referred to me. 

An examination of the act of March 1, 1893, discloses the 
fact that the object of the creation of the Débris Commission 
was the regulation of hydraulic mining in California, so as 
to prevent injury to the navigability of streams as to which 
the United States has jurisdiction. Under its provisions, 
upon compliance with certain terms and conditions, permits 
or licenses are granted to applicants to work mines by the 
hydraulic process. 

The scope of the act appears to be limited merely to pro- 
viding means by which hydraulic mining may be regulated 
so as not to injuriously interfere with public rights of naviga- 
tion in streams or waters as to which the Federal Govern- 
ment has jurisdiction. It does not appear that any right or 
privilege is intended to be granted which will bind any party 
except the United States. I fail to see, therefore, in what 
manner or upon what consideration the Débris Commission 
or the War Department is either interested or bound to in- 
tervene and defend the rights of the mining company whose 
operations are sought to be restrained by the suit brought 
against them by the county of Sutter. 

The grounds upon which the injunction is sought are not 
stated in any of the papers submitted to me, nor does it 
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appear that the validity of the license or permit granted by 
the Débris Commission is in anywise brought in question. 
It may be possible that in the progress of this suit, or others 
of a kindred nature, the validity of the powers granted to 
the Débris Commission by the act of 1893 may in some 
manner be brought in question. If such question should 
thus be raised, it would then be a matter for consideration 
whether the Department of Justice, in the interest of the 
Government, should not intervene in order to sustain the 
validity of the acts done by the agent of the Government 
under the powers delegated by the act in question. But no 
such necessity at present appears, and I, therefore, advise 
you that the Red Dog Mining Company and the Débris 
Commission should be advised that it is not deemed ex- 
pedient for the commission or any Department of the Gov- 
ernment to intervene in the suit. 


Very respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF War. 





CIVIL SERVICE—TEMPORARY APPOINTMENTS. 


An appointment by the Secretary of State, without reference to or con- 
formity with the regulations prescribed for appointments in the classi- 
fied service, made pursuant to the act of July 1, 1898, authorizing the 
temporary employment of stenographers and typewriters in his De- 
partment, is lawful. 

The amendment of the civil-service rules of May 29, 1899, authorizing 
the permanent employment of persons serving under temporary 
appointments, was intended to apply only to such persons as were 
serving under temporary appointments pursuant to Rule 8 of the civil- 
service rules, and such amendment does not comprehend temporary 
appointments made under the act of July 1, 1898. 

General words may be restrained so as to apply only to the subject 
within the purview of the act, though literally they would embrace a 
much larger class. 

All parts of an act relating to the same subject should be considered to- 
gether and not each by itself. 


DEPARTMENT OF JUSTICE, 
August 10, 1899. 
Str: The sundry civil act, approved July 1, 1898, under 
the heading of appropriations for the State Department, 
contained the following: 
‘*Oftice of the Secretary: For temporary typewriters and 
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stenographers in the Department of State, to be selected by 
the Secretary, two thousand dollars, to be immediately 
available.” 

On July 28, 1898, your predecessor, Secretary Day, ap- 
pointed Caroline C. Galbreath to one of the positions pro- 
vided for by the above-quoted appropriation. No notice of 
this appointment was given to the Civil Service Commission, 
nor was it in any way authorized by that body. Recently, 
and since the promulgation of the amendments to the civil- 
service rules of May 29, 1899, Mrs. Galbreath was appointed 
by you to a permanent position in the classified service as 
stenographer in the Department of State, upon the assump- 
tion that you were authorized to make such appointment by 
virtue of the recent amendment to the civil-service rules 
comprised in paragraph 15 of Rule 8, which reads as follows: 

‘* All persons serving under temporary appointments at 
the date of the approval of this section may he permanently 
appointed, in the discretion of the proper appointing officer; 
and the special rule approved January 20, 1899, relative to 
temporary appointments in the Navy Department is hereby 
rescinded.” 

Mrs. Galbreath was not in the classified service, and neither 
her temporary nor her permanent appointment was made in 
conformity with the provisions of the civil-service rules rela- 
tive to appointment of persons in the classified service. 

You request my opinion, first, whether the appointment 
of Mrs. Galbreath as a temporary clerk by your predecessor 
was according to law, and secondly, whether her transfer to 
the permanent service by your order was legal. 

I think the original appointment of Mrs. Galbreath as a 
temporary clerk in the Department of State, without refer- 
ence to or conformity with the proceedings directed to be 
complied with where appointments are made to positions in 
the classified service, was lawful. The language of the 
appropriation act above quoted indicates that the object of 
Congress was to provide for extraordinary and unusual 
services which were only temporarily required. The appro- 
priation designates no number of stenographers and type- 
writers which the Secretary may employ, leaving it to his 
discretion to employ one or two if the exigencies of the 
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service and the necessity of speedy action required, or a 
much larger number if in the judgment of the Secretary a 
larger number would better facilitate the work. The only 
limit on the discretion of the Secretary is the amount of the 
expenditure for this purpose, which is fixed at $2,000. The 
appropriation clause does not create offices or positions, but 
merely provides for temporary employment. In such cases 
it is quite reasonable to suppose that Congress intended that 
the Secretary should be unimpeded in his speedy selection 
of his force by any of the ordinary delays which occur in 
complying with the civil-service rules where positions in 
the classified service are to be filled upon certification of 
names from the eligible list. Asan evidence that Congress 
so intended, they directed that the stenographers and type- 
writers should be selected by the Secretary. The power of 
selection implies full power and diseretion in the Secretary 
to select from any source. I can not agree with the conten- 
tion of the Civil Service Commissioners that the word 
‘‘selected”’ as used in this appropriation has only the same 
force and effect as if the word ‘‘appointed” had been used. 
The mere right to select one of three persons certified to 
him by the Civil Service Commission from a specific list of 
eligibles is not a power of selection, free and untrammeled, 
within the meaning of this act, and I think, therefore, that 
the Secretary in choosing for this work a person outside of 
the eligible list, without reference to the civil-service rules, 
was acting within his power and within the obvious intention 
of Congress. 

I am of the opinion, however, that the appointment of 
Mrs. Galbreath to the permanent service by your recent 
order was unauthorized. The decision of your second ques- 
tion depends upon the construction to be given to the lan- 
guage of paragraph 15 of rule 8 of the civil-service rules, 
which, as has been stated, was an amendment or supplement 
to these rules, added by the order of the President May 29, 
1899. The language of paragraph 15 of rule 8 is general. 
Itsays: ‘‘All persons serving under temporary appointments 
at the date of the approval of this section may be perma- 
nently appointed, in the discretion of the proper appointing 
officer.” But language in a statute, or in rules and regula- 
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tions made pursuant to law, is not necessarily to be con- 
strued literally, but with reference to the subject-matter of 
the rule or enactment. It is an elementary rule of con- 
struction that general words may be restrained so as to apply 
only to the subject within the purview of the act, though 
literally they would embrace a much larger class. It was 
said in the case of Atkins v. Disintegrating Co. (18 Wall., 
301): 

‘**A thing may be within the letter of a statute and not 
within its meaning. In cases admitting of doubt the inten- 
tion of the lawmaker is to be sought in the entire context of 
the section, statutes, or series of statutes in pari materia. 

** The general language found in one place may be restricted 
in its effect to the particular expressions employed in 
another.” 

It is also an elementary rule of construction that all the 
parts of an act relating to the same subject should be con- 
sidered together and not each by itself. 

Applying these elementary principles of construction to 
the question in hand, we are able to determine from an 
examination of the civil-service rules what meaning ought 
to be given to the clause of paragraph 15 of rule 8, ‘‘All 
persons serving under temporary appointments.” We find 
that paragraph 13 of rule 8, which was in existence prior 
to the adoption of paragraph 15, specially regulates the sub- 
ject of temporary appointments. It provides: 

** Whenever there are no names of eligibles upon a regis- 
ter for any grade in which a vacancy exists, and the public 
interest requires that it must be filled before eligibles can 
be provided by the Commission, such vacancy may, subject 
to the approval of the Commission, be filled by appointment 
without examination and certification for such part of three 
months as will enable the Commission to provide eligibles. 
Such temporary appointment shall expire by limitation as 
soon as an eligible shall be provided, and no person shall 
serve longer than three months in any one year under such 
temporary appointment or appointments, unless by special 
authority of the Commission previously obtained. Said year 
limitation shall commence from the date of such first 
appointment.” 
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Paragraph 14 of rule 8 further provides that such tempo- 
rary appointments shall in no case continue longer than six 
months, and shall expire by limitation at the end of that 
period. 

[ think, therefore, that when the President in formulating 
and adopting paragraph 15 spoke of persons serving under 
temporary appointments he meant to include only such per- 
sons as were serving under temporary appointments within 
the meaning and purview of the preceding provisions of 
rule 8, and that he did not refer to persons who might be 
performing temporary service under such enactments as that 
of July 1, 1898, under which Mrs. Galbreath was appointed 
to temporary service. It seems to be entirely clear and per- 
fectly rational to hold that when a code of law or regula- 
tions provides, as in this instance, for the creation of a 
particular class of appointments and designates them by a 
particular phrase, as the civil-service rules designated these 
**temporary appointments,” any subsequent supplement or 
amendment to such code or regulations in which the same 
term is employed should be given the same import and sig- 
nificance, unless there be something in the language of the 
supplement or amendment requiring a different sense, either 
an enlarged or a contracted one, to be attributed to the 
phrase. There is nothing in the language of paragraph 15 
that tends to show that the temporary appointments there 
spoken of were any other than those referred to in the two 
paragraphs immediately preceding. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF STATE. 


PORTO RICO—DUTIES. 


In territory held by conquest, the military authorities in poasession, in 
the absence of legislation by Congress, may make such rules or regu- 
lations and impose such duties upon merchandise imported into the 
conquered territory as they may deem wise and prudent. 

The admission of merchandise into the ports of the United States from 
such conquered territory is governed solely by existing laws passed by 
Congress, and the President has no power to add to or detract from 
the force and effect of such laws. 
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Merchandise from the island of Porto Rico introduced into the ports of 
the United States is by law required to pay the same duties that would 
be charged upon merchandise imported from a foreign country, and 
the President has no authority to alter or modify the laws under which 
such duties are required to be paid. 


DEPARTMENT OF JUSTICE, 
August 10, 1899. 

Srr: I have the honor to acknowledge the receipt of your 
letter of August 3, 1899, wherein you request my opinion 
upon the question whether the President, without further 
legislation by Congress, has now authority to permit the 
introduction of merchandise from the island of Porto Rico 
into the ports of the United States without payment of the 
customs duties which would be payable thereon if the same 
merchandise were imported from a foreign country. 

The island of Porto Rico was ceded to the United States 
by Spain by a treaty of peace signed at Paris December 10, 
1898, and ratified by the Senate February 6, 1899. At the 
. time of the signing of the treaty Porto Rico was in posses- 
sion of the military forces of the United States, who were 
administering the government of the island as a conquered 
territory under the law of belligerent right. In contradis- 
tinction to the treaties by which Louisiana, Florida, Cali- 
fornia, and Alaska were ceded to the United States, the 
treaty of Paris contains no provision conferring upon the 
inhabitants of the ceded territory the privileges and immu- 
nities of citizens of the United States, but merely provides 
that the civil rights and political status of the native inhabit- 
ants shall be determined by Congress. 

The right of the President as Commander in Chief of the 
Army and Navy of the United States under the Constitu- 
tion to exercise government and control over Porto Rico did 
not cease or become defunct in consequence of the signature 
of the treaty of peace, nor from its ratification. It was 
settled by the judgment of the Supreme Court of the United 
States in a similar case arising out of the enforcement of 
local tariff laws in California subsequently to the cession of 
that territory and prior to any legislation with reference to 
it by Congress, that the civil government organized from a 
right of conquest by the military officers of the United 
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States was continued over it as a ceded conquest without 
any violation of the Constitution or laws of the United 
States. (Cross v. Harrison, 16 Howard, 164.) According 
to the well-settled principles of public law relating to ter- 
ritory held by conquest, and according to the adjudication 
of the Supreme Court of the United States in Cross vy. Har- 
rison, the military authorities in possession, in the absence 
of legislation by Congress, may make such rules or regula- 
tions and impose such duties upon merchandise imported 
into the conquered territory as they may, in their judgment 
and discretion, deem wise and prudent. But as to the admis- 
sion of merchandise into the ports of the United States, 
that is governed solely by the existing laws passed by Con- 
gress, and the President is powerless either to add to or 
detract from the force and effect of such laws. If the laws 
require that merchandise introduced from the island of 
Porto Rico into the ports of the United States should pay 
the same duties that would be charged upon similar mer- 
chandise imported from those countries which are distinctly 
foreign, then the President is powerless to remit such obli- 
gation. The question, therefore, to be decided, relates not 
to the power of the President in the matter, but to the law 
of the United States governing the introduction of mer- 
chandise at their domestic ports. Its solution depends upon 
whether Porto Rico is to be considered, as to the customs 
laws of the United States, domestic or foreign territory. 
The facts of the case are, fortunately, not without parallel, and 
the question has practically been authoritatively disposed of 
by the judgment of the Supreme Court of the United States. 
The authority to which I refer is Fleming v. Page, 9 How- 
ard, 603. This case was decided in 1850, the opinion of the 
court being rendered by Chief Justice Taney. The case 
involved the legality of the exaction of duties at the port 
of Philadelphia on merchandise imported into that port from 
Tampico, Mexico, in March and June of 1847, when Tam- 
pico was in the military possession of the United States as 
conquered territory. ‘* By the laws and usages of nations,” 
said the Chief Justice, ‘‘ conquest is a valid title while the 
victor maintains the exclusive possession of the conquered 
country. The citizens of no other nation, therefore, had a 
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right to enter it without the permission of the American 
authorities, nor to hold intercourse with its inhabitants, nor 
to trade with them. As regarded all other nations, it was a 
part of the United States, and belonged to them as exclu- 
sively as the territory included in our established boundaries. 
But yet it was not a part of this Union. And the relation 
in which the port of Tampico stood to the United States 
while it was occupied by their arms did not depend upon 
the laws of nations, but upon our own Constitution and acts 
of Congress.” 

The Chief Justice further points out the fact that there 
was no act of Congress establishing a custom-house at Tampico 
nor authorizing the appointment of a collector; and conse- 
quently there was no officer of the United States authorized 
by law to grant the clearance and authenticate the coasting 
manifest of the cargo in the manner directed by law where 
the voyage is from one port of the United States to another. 
The person who acted in the character of collector acted as 
such under the authority of the military commander and in 
obedience to his orders; and the duties he exacted and the 
regulations he adopted were not those prescribed by law, but 
by the President in his character of Commander in Chief. 
The permit and coasting manifest granted by an officer thus 
appointed, and thus controlled by military authority, could 
not be recognized in any port of the United States as the 
document required by the act of Congress when the vessel 
is engaged in the coasting trade, nor could they exempt the 
cargo from the payment of duties. 

The Chief Justice then refers to the uniform construction 
of the revenue laws given by the Executive Departments of 
the Government in all similar cases that had previously 
arisen, and concludes as follows: 

‘* This construction of the revenue laws has been uniformly 
given by the administrative department of the Government 
in every case that has come before it. And it has, indeed, 
been given in cases where there appears to have been 
stronger ground for regarding the place of shipment as a 
domestic port. For after Florida had been ceded to the 
_ United States, and the forces of the United States had taken 
possession of Pensacola, it was decided by the Treasury 
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Department that goods imported from Pensacola before an 
act of Congress was passed erecting it into a collection dis- 
trict, and authorizing the appointment of a collector, were 
liable to duty. That is, that although Florida had, by ces- 
sion, actually become a part of the United States, and was 
in our possession, yet, under our revenue laws, its ports 
must be regarded as foreign until they were established as 
domestic by act of Congress; and it appears that this 
decision was sanctioned at the time by the Attorney-General 
of the United States, the law officer of the Government. 
And although not so directly applicable to the case before 
us, yet the decisions of the Treasury Department in rela- 
tion to Amelia Island and certain ports in Louisiana, after 
that province had been ceded to the United States, were 
both made upon the same grounds. And in the latter case, 
after a custom-house had been established by law at New 
Orleans, the collector at that place was instructed to regard 
_ as foreign ports Baton Rouge and other settlements still in 
possession of Spain, whether on the Mississippi, Iberville, 
or the seacoast. The Department in no instance that we 
are aware of, since the establishment of the Government, 
has ever recognized a place in a newly acquired country as 
a domestic port, from which the coasting trade might be 
carried on, unless it had been previously made so by act of 
Congress. 

‘*The principle thus adopted and acted upon by the execu- 
tive department of the Government has been sanctioned by 
the decisions in this court and the circuit courts whenever 
the question came before them. We do not propose to 
comment upon the different cases cited in the argument. 
It is sufficient to say that there is no discrepancy 
between them. And all of them, so far as they apply, 
maintain that, under our revenue laws, every port is re- 
garded as a foreign one unless the custom-house from 
which the vessel clears is within a collection district eatab- 
lished by act of Congress, and the officers granting the 
clearance exercise their functions under the authority and 
control of the laws of the United States.” 

The authority of this decision, so far as I know, has never 
been expressly questioned. It appears from the statements 
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of the Chief Justice that this view of the law had guided the 
Executive Departments in dealing with the same question in 
the administration of the ceded territories of Louisiana and 
Florida. 

There are certain expressions in the opinion of Mr. Justice 
Wayne in the case of Cross v. Harrison (16 Howard, 164) 
which would appear to be in conflict with the views expressed 
by the Chief Justice in the case of Fleming v. Page. But 
these expressionsare in the nature of obiter dicta, andalthough 
Cross v. Harrison was decided in 1853, the opinion of Mr. 
Justice Wayne makes no reference whatever to the decision 
of Fleming v. Page. If he had intended in any wise to over- 
rule the decision established by Fleming v. Page, it is incon- 
ceivable that he would not have referred to it expressly and 
have given some discussion of the reasons why a judgment 
in which he concurred three years previously was thus to be 
set aside. The point decided in Cross v. [Harrison was that 
the formation of a civil government in California was the 
lawful exercise of a belligerent right over a conquered terri- 
tory; that this government did not cease as a consequence 
of the restoration of peace, and was rightfully continued 
until Congress legislated otherwise; and that the tonnage 
duties and duties upon foreign goods imported into San 
Francisco were legally demanded and lawfully collected by 
the civil government whilst the war continued, andafterwards 
from the ratification of the treaty of peace until the revenue 
system of the United States was put into practical operation 
in California under the acts of Congress passed for that pur- 
pose. The decision harmonizes with the principles laid down 
by Chief Justice Taney in Fleming v. Page, the only appar- 
ent divergence arising from the dicta of Mr. Justice Wayne 
above referred to. 

The practice that prevailed with reference to Louisiana and 
Florida has been followed by the executive department of the 
Government thus far in relation to all the recently acquired 
territory of the United States in the West Indies and the Pa- 
cific Ocean. The resolution of Congress of July 7, 1898, pro- 
viding for the annexation of the Hawaiian Islands expressly 
declared that the existing customs relations of these islands 
with the United States and other countries should remain 
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unchanged until legislation should be enacted extending the 
United States customs laws and regulations to them. This 
was only declaratory of what would have been without 
expression the proper construction of the resolution, so far 
as the tariff Jaws of this country are concerned. And the 
failure of Congress to extend by express enactment the cus- 
toms laws of the United States to Porto Rico and the other 
islands ceded by Spain after the ratification of the treaty of 
Paris, in view of the fact that the executive department 
was following the precedents above cited, and requiring the 
payment of our tariff rates on merchandise imported from 
those places, may fairly be taken as indicative of the opinion 
of Congress that it desired for the present to have that prac- 
tice continued. 

I therefore advise you that, in my opinion, merchandise 
from the island of Puerto Rico introduced into the ports of 
the United States is, by law, required to pay the same duties 
that would be charged upon merchandise imported from a 
foreign country, and that the President has no power to 
alter or modify the laws under which such duties are re- 
quired to be paid. 


Very respectfully, | 
JOHN W. GRIGGS. 
The SECRETARY OF War. 





AMERICAN REGISTRY. 


The Scipio, a foreign-built steamship purchased by the Navy Depart- 
ment for use in the war with Spain, and subsequently sold to and 
owned by an American citizen, is not entitled to registry under the 
laws of the United States. 

The regulation of commerce and navigation being entirely within the 
control of Congress, there is no authority for an Executive Depart- 
ment to make or enforce rules or regulations relative to the registry 
of vessels or kindred matters connected with such subjects. 


DEPARTMENT OF JUSTICE, 
August 11, 1899. 
Str: I have the honor to acknowledge the receipt of your 
communication of this date, in which you request my opinion 
as to whether the Scio, a foreign-built steamship purchased 
by the Navy Department for its use in the recent war with 
Spain, and subsequently sold to and now owned by an Amer- 
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ican citizen, is entitled to registry under the laws of the 
United States relative to the registry of vessels. 

The regulation of commerce and navigation is a subject 
entirely within the control of Congress, and, except in ac- 
cordance with such laws as have been passed by Congress 
upon this subject, no authority exists in the Executive De- 
partments to make or enforce rules or regulations relative 
to the registry of vessels or kindred matters connected with 
commerce and navigation. Congress has specifically legis- 
lated upon the subject of the registry of vessels. Section 
4132 of the Revised Statutes describes the vessels that are 
entitled to be registered in conformity to the directions of 
the subsequent sections of the same title. That section reads 
as follows: 

‘*Vessels built within the United States, and belonging 
wholly to citizens thereof, and vessels which may be cap- 
tured in war by citizens of the United States and lawfully 
condemned as prize, or which may be adjudged to be for- 
feited for a breach of the laws of the United States, being 
wholly owned by citizens, and no others, may be registered 
as directed in this title.” 

This is a positive and specific direction as to what vessels 
may be and what may not be registered. Doubtless it would 
be advantageous to permit vessels of the character of the 
Scipio to be admitted to the rights of local registry equally 
with vessels condemned as lawful prize and sold as such 
under the authority of the Government. But Congress has 
provided for the registry of vessels of the latter class and 
has forbidden the registry of vessels of the former class. 
It is unusual to find in a public statute a provision whose 
terms are as clear and explicit as are the provisions of sec- 
tion 4132. 

The Commissioner of Navigation, in his letter to you of 
August 10, transmitted with your request, discusses fully 
and, in my judgment, correctly the legal considerations 
connected with a construction of the law. I have to advise 
you, therefore, ‘that, under the facts stated to me, the 
Scipio is not entitled to registry. 


Very respectfully, 
ss JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 
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REDEMPTION OF WAR-REVENUE STAMPS. 


The Commissioner of Internal Revenue has authority, with the approval 
of the Secretary of the Treasury, to make regulations looking to the 
redemption of unused documentary stamps issued under the act of 
June 13, 1898. 

In the absence of such rules, the Commissioner of Internal Revenue may 
cause such unused stamps to be redeemed. 

A regulation made in pursuance of an act of Congress has the force of law. 


DEPARTMENT OF JUSTICE, 
August 19, 1899. 

Srr: I have the honor to acknowledge receipt of yours of 
the 17th of April, 1899, relative to the power of the Commis- 
sioner of Internal Revenue to redeem or exchange under 
certain circumstances documentary stamps issued under the 
provisions of the act of June 13, 1898, known as the war- 
revenue act. You ask this question: 

‘‘Whether the last proviso of section 17 of the act of 
March 1, 1879 (20 Stat., 327), which provides that from and 
after June 30, 1879, no allowance shall be made in any man- 
ner for documentary stamps other than for those of the 
denomination of 2 cents, is still in force.” 

The case pending before the Commissioner of Internal 
Revenue for decision is based upon the following facts: 

Maitland, Coppell & Co., of New York, purchased from 
the collector of internal revenue 31 adhesive documentary 
stamps of the denomination of $1,000 respectively. At the 
time of the purchase of these stamps the purchasers were 
under the belief that $31,000 worth of stamps were required 
upon a certain instrument which it was their duty to stamp. 
After the purchase, however, it was ascertained that $30,000 
was the correct amount of stamps required on that instru- 
ment, and thus one of the stamps of the denomination of 
$1,000 was left in their hands unused. They have applied to 
the Commissioner for the redemption of this $1,000 stamp. 

Section 31 of the act of June 13, 1898, reads as follows: 

‘‘That all administrative, special, or stamp provisions of 
law, including the laws in relation to the assessment of taxes 
not heretofore specifically repealed, are hereby made appli- 
cable to this act.” 
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The question, therefore, first presented is as to whether 
this provision of the war-revenue act makes applicable to 
the administration and enforcement of said act the proviso 
of section 17 of the act of March 1, 1879, above referred to. 

It will be observed that the power vested in the Commis- 
sioner of Internal Revenue to redeem stamps issued under 
the laws in existence previous to the act of June 13, 1898, 
is derived from section 3426 of the Revised Statutes, in 
which this language will be found: 

‘*'The Commissioner of Internal Revenue may, upon the 
receipt of satisfactory evidence of the facts, make an allow- 
ance for or redeem such of the stamps issued under the pro- 
visions of this title, or of any internal-revenue act, as may 
have been spoiled, destroyed, or rendered useless,” ete. 

The authority to redeem documentary stamps was, by 
the act of July 12, 1876 (19 Stat., 88), confined to those 
of the denomination of 2 cents; and by the act of March 1, 
1879 (20 Stat., 327), both of which latter acts were amend- 
ments to the original act, claims for allowance on account 
of stamps were required to be presented within three years, 
existing claims for the redemption of stamps other than 
2-cent documentary stamps were required to be presented 
within one year, and after June 30, 1879, no allowance could 
be made in any manner for documentary stamps other than 
those of the denomination of 2 cents. 

It will be seen that all of these acts refer to documentary 
stamps issued under the provisions of Title XX XV of the 
Revised Statutes, and the legislation subsequent to the act 
first authorizing the redemption of such stamps resulted 
from the fact that documentary stamps issued under the 
provisions of the said title gradually went out of use until 
those of the denomination of 2 cents alone were required at 
the time the amendatory acts were passed. 

The question is then directly presented as to how far, if 
at all, such legislation, pertaining to a system of laws with 
reference to the issue and use of internal-revenue stamps 
provided for by said system, can affect a subsequent and 
independent act providing for the issue and use of internal- 
revenue stamps differing in many instances materially from 
those issued under the former legislation. 


570 REDEMPTION OF WAR-REVENUE STAMPS. 


It will be ascertained, in following up the legislation rela- 
tive to the use of documentary stamps, that the act of June 
6, 1872 (sec. 36, 17 Stat., 256), provided for the repeal on 
and after October 31, 1872, of stamp taxes on instruments, 
except the stamp tax on bank checks, drafts, and orders, 
and that the law requiring the use of the 2-cent stamps was 
repealed by the act of March 3, 1883 (22 Stat., 488). There- 
fore, the laws under which the documentary stamps provided 
for by previous legislation were issued having been repealed, 
all the acts of Congress pertaining solely to the redemption 
of such stamps have become obsolete; and I therefore, in 
answer to the question as to whether the last proviso of 
section 17 of the act of March 1, 1879 (20 Stat. , 327), is still 
in force, advise you that it is not; nor is any of the legisla- 
tion providing for the redemption of documentary stamps 
under Title XX XV of the Revised Statutes in force. Con- 
sequently said proviso can in no way enter into the admin- 
istration of the war-revenue act. 

The only question, therefore, which remains to be con- 
sidered is whether the Commissioner of Internal Revenue 
is authorized under any circumstances to redeem docu- 
mentary stamps issued under the provisions of the last- 
named act. 

Section 321 of the Revised Statutes, in defining the duties 
of the Commissioner of Internal Revenue, says: 

‘“*The Commissioner of Internal Revenue, under the 
direction of the Secretary of the Treasury, shall have gen- 
eral superintendence of the assessment and collection of all 
duties and taxes now or hereafter imposed by any law pro- 
viding internal revenue; and shall prepare and distribute 
all the instructions, regulations, directions, forms, blanks, 
stamps, and other matters pertaining to the assessment and 
collection of internal revenue.” 

By this law the Commissioner of Internal Revenue, under 
the direction of the Secretary of the Treasury, has the gen- 
eral management, supervision, and control of the assess- 
ment and collection of internal-revenue taxes. He has 
authority to give instructions and to make regulations such 
as may be necessary to carry out the general purposes of 
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the law. It will be seen, therefore, that the general powers 
of the Commissioner pertaining to the assessment and col- 
lection of internal-revenue taxes are exceedingly broad and 
comprehensive. In addition to the powers thus granted 
under the general law, section 25 of the act of June 13, 
1898, is as follows: 

‘* That the Commissioner of Internal Revenue shall cause 
to be prepared for the payment of the taxes prescribed in 
this act suitable stamps denoting the tax on the document, 
article, or thing to which the same may be affixed, and he 
is authorized to prescribe such method for the cancellation 
of said stamps, as substitute for or in addition to the method 
provided in this act, as he may deem expedient. The Com- 
missioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, is authorized to procure any of 
the stamps provided for in this act by contract whenever 
such stamps can not be speedily prepared by the Bureau of 
Engraving and Printing; but this authority shall expire on 
the first day of July, eighteen hundred and ninety-nine. 
That the adhesive stamps used in the payment of the tax 
levied in Schedules A and B of this act shall be furnished 
for sale by the several collectors of internal revenue, who 
shall sell and deliver them at their face value to all persons 
applying for the same, except officers or employees of the 
Internal-Revenue Service: Prowded, That such collectors 
may sell and deliver such stamps in quantities of not less 
than one hundred dollars of face value, with a discount of 
one per centum, except as otherwise provided in this act. 
And he may, with the approval of the Secretary of the 
Treasury, make all needful rules and regulations for the 
proper enforcement of this act.” 

The last clause of the section quoted confers upon the 
Commissioner, with the approval of the Secretary of the 
Treasury, the power to make all needful rules and regula- 
tions for the proper enforcement of the act. He is not only 
authorized to make regulations for the enforcement of the 
act, but such regulations as are needful for its proper enforce- 
ment, his authority in this respect being restrained only by 
the failure of the Secretary to approve such regulations as he 
may make. 
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It is a well-settled principle that a regulation made in 
pursuance of an act of Congress has the force of law. (Unzted 
States v. Eliason, 16 Pet., 291; Ex parte Reed, 100 U.S., 13; 
United States v. Barrows et al., 10 Int. Rev. Rec., 86; 
Harvey v. Unated States, 3 Ct. Clms., 38.) I think it may 
well be held as proper in carrying out the purposes of the 
act of June 13, 1898, that the Commissioner of Internal 
Revenue, with the approval of the Secretary of the Treasury, 
has authority in his discretion to cause an unused docu- 
mentary stamp in the hands of a purchaser to be redeemed. 
It is true that the act does not in express terms vest the 
Commissioner with this power, yet the great discretion 
which is given to him to make such rules and regulations as 
are needful for the proper enforcement of the act, in my 
opinion, includes every power which is necessary, not only 
to collect the taxes levied under the provisions of the act, but 
to so administer it as to deal justly with the citizen and 
taxpayer. 

The war-revenue act, as is well known, was passed to 
meet an emergency. A war with a foreign nation made 
the raising of additional revenue for the Government's use 
a necessity. The act, though apparently hurriedly, and in 
some respects I may say unskillfully, drafted, still in my 
opinion is sufficiently explicit to indicate the purpose of the 
lawmakers, not only to secure the collection of the taxes 
provided for by it, but also to protect the taxpayer from 
any unequal or unjust enforcement of its provisions. 

There is another view which | think can be safely taken, 
which is founded on a portion of section 3426, Revised Stat- 
utes, which does not seem to be affected by the repeal of the 
laws relating to documentary stamps issued under Title 
XXXV of the Revised Statutes, and that is the provision in 
said section extending the authority of the Commissioner 
of Internal Revenue to make allowance for the redemption 
of stamps issued under any internal-revenue act. If that 
portion of section 3426 which is rendered inoperative by 
reason of the acts repealing the laws authorizing the issue 
of documentary stamps under the provisions of said title is 
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eliminated, there still remains enough of said section to read 
as follows: 


‘*The Commissioner of Internal Revenue may, upon receipt 
of satisfactory evidence of the facts, make allowance for or 


‘redeem such of the stamps issued under the provisions 
* * * of any internal-revenue act as may have been 
spoiled, destroyed, or rendered useless or unfit for the pur- 
pose intended, or for which the owner may have no use, or 
which, through mistake, may have been improperly or 
unnecessarily used, or where the rates or duties represented 
thereby have been excessive in amount, paid in error, or in 
any manner wrongfully collected; and such allowance or 
redemption shall be made either by giving other stamps in 
lieu of the stamps so allowed for or redeemed, or by refund- 
ing the amount or value to the owner thereof, deducting 
therefrom, in case of repayment, the percentage, if any, 
allowed to the purchaser thereof; but no allowance or 
redemption shall be made in any case until the stamps so 
spoiled or rendered useless shall have been returned to the 
Commissioner of Internal Revenue, or until satisfactory 
proof has been made showing the reason why the same 
can not be so returned.” * * * 

Consequently, although all laws for the redemption of 
documentary stamps issued under the provisions of Title 
XXXV are obsolete, because the authority to issue such 
stamps is repealed, the power yet remains to redeem docu- 
mentary stamps issued under another, though a subsequent, 
internal-revenue act. The act of June 13, 1898, is an inter- 
nal-revenue act, and among the methods of raising revenue 
thereby is that providing for the use of documentary 
stamps. If, therefore, so much of section 3426 as I quote 
above is still the law, it becomes a part of the said act by 
virtue of section 31 of the same. 

I deem it, therefore, entirely consistent with the terms of 
the act of June 13, 1898, considered in connection with 
powers conferred by previous legislation, to give it as my 
opinion that the Commissioner of Internal Revenue has 
authority, with the approval of the Secretary of the Treas- 
ury, to make suitable regulations looking to the redemption 
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of unused documentary stamps issued under the provisions 
of said act, and in the absence of such regulations I advise 
you that, with the sanction of the Secretary of the Treasury, 
the Commissioner of Internal Revenue may, in any particu- 
lar case, cause such unused stamp or stamps to be redeemed. 
Respecttully, 
JAS. E. BOYD, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 
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The laws of a government which have for their object a certain govern- 
mental policy, such as those for the disposition of the public domain 
and the granting of quasi public franchises, rights, and privileges to 
private individuals or corporations, cease to have any force or effect 
after the sovereignty of such government ceases. 

By the resolution of annexation the local government of Hawaii was 

' deprived of all authority to dispose of public lands in any manner 
whatsoever, except by virtue of special laws enacted by Congress. 

The officers of the Hawaiian government have no authority to sell or 
otherwise dispose of the public lands in the Hawaiian Islands, and any 
such sales or agreements to sell are absolutely null and void as against 
the Government of the United States. 


DEPARTMENT OF JUSTICE, 
September 9, 1899. 

Srr: I have the honor to acknowledge receipt by reference 
from you of a communication addressed to you by the Act- 
ing Secretary of the Interior, dated August 24, 1899, calling 
attention to the fact that the local government of the Ha- 
walian Islands are about to dispose at public auction of por- 
tions of the public lands of Hawaii, and suggesting that in 
view of the provisions of the resolution of annexation, ap- 
proved July 7, 1898, such action on the part of the Hawaiian 
authorities is without legal warrant or authority, and that 
the matter be submitted to the Attorney-General with a view 
to an expression of his opinion upon the question, to the end 
that the existing government of the Hawaiian Islands may 
be advised as to their power and duty in the premises. The 
letter of the Acting Secretary is accompanied by several 
letters in the nature of protests against the contemplated 
action of the Hawaiian authorities and a copy of the pro- 
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posed conditions of sale of the lands referred to. An in- 
spection of the conditions of sale indicates that a very large 
quantity of land, in 50-acre lots, was to be disposed of on 
Saturday, September 2, 1899, at the Hilo court-house, and 
that it is the understanding of the authorities that they can 
convey to such purchasers a good and valid title to any and 
all lands that may be sold in accordance with the advertised 
conditions. 

I have given attentive consideration to the question raised 
by these papers, and have no hesitation in advising you that 
the officers of the existing government in said islands have 
no authority to sell or otherwise dispose of the public lands 
in the Hawaiian Islands, and that any such sales or agree- 
ments to sell will be absolutely null and void as against the 
Government of the United States. 

It is only necessary to refer to the language of the reso- 
lution and to the well-understood principles of public law 
which govern the subject of territory ceded by one govern- 
ment to another, to reach the easy conclusion that the pub- 
lic lands in the Hawaiian Islands, upon the approval of the 
joint resolution of cession, became the property of the United 
States, and could thereafter be disposed of only in accord- 
ance with such special laws as Conpress might thereafter 
enact. The preamble of the resolution declares: 

‘‘ Whereas the Government of the Republic of Hawaii 
having in due form signified its consent, in the manner pro- 
vided by its constitution, to cede absolutely and without 
reserve to the United States of America all rights of sov- 
ereignty of whatsoever kind in and over the Hawaiian Isl- 
ands and their dependencies, and also to cede and transfer 
to the United States the absolute fee and ownership of all 
public, Government, or crown lands, public buildings or 
edifices, ports, harbors, military equipment, and all other 
public property of every kind and description belonging to 
the Government of the Hawaiian Islands, together with 
every right and appurtenance thereunto appertaining.” 

And the resolution following this preamble resolves: 

‘‘That said cession is accepted, ratified, and confirmed, 
and that the said Hawaiian Islands and their dependencies 
be, and they are hereby, annexed as a part of the territory 
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of the United States and are subject to the sovereign domin- 
ion thereof, and that all and singular the property and 
rights hereinbefore mentioned are vested in the United 
States of America.” | 

This language expressly recites the cession and transfer 
to the United States of the absolute fee and ownership of 
all public, government, or crown lands, and all other public 
property of every kind and description belonging to the 
government of the Hawaiian Islands. 

The resolution of annexation further provides: 

‘* The existing laws of the United States relative to public 
lands shall not apply to such lands in the Hawaiian Islands; 
but the Congress of the United States shall enact special 
laws for their management and disposition: Provided, That 
all revenue from or proceeds of the same, except as regards 
such part thereof as may be used or occupied for the civil, 
military, or naval purposes of the United States, or may be 
assigned for the use of the local government, shall be used 
solely for the benefit of the inhabitants of the Hawaiian 
Islands for educational and other public purposes.” 

The effect of this clause is to subject the public lands in 
Hawaii to a special trust, limiting the revenue from or pro- 
ceeds of the same to the uses of the inhabitants of the 
Hawaiian Islands for educational or other public purposes. 
This merely restricted the uses to which the proceeds of 
such lands could be put, but did not in anywise affect the 
previous provisions of this clause, which conferred upon 
Congress the sole and absolute authority to provide for the 
management and disposition of these lands. The effect of 
the language quoted is to vest in Congress the exclusive 
right, by special enactment, to provide for the disposition 
of public lands in Hawaii. Possibly such would have been 
the effect of the resolution even if this language had not 
been inserted. But the language having been expressly 
inserted, there can be no doubt whatever but what the 
effect of the resolution is to deprive the local government 
of Hawaii of all authority to dispose of these lands in any 
manner whatever, except by virtue of special laws enacted 
by Congress. The fact that Congress has failed up to this 
time to legislate on the subject has not reinvested the 
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Hawaiian government with its former power of disposition. 
That power ceased upon the cession. The lands then became 
the property of the United States, and could be disposed of 
only in accordance with the laws of Congress. Until Con- 
gress passes laws in conformity to the provisions of the 
resolution providing for the sale or disposition of these lands 
they must remain undisposed of. That clause of the reso- 
lution of annexation which directs that ‘‘ Until Congress 
shall provide for the government of such islands all the civil, 
judicial, and military powers exercised by the officers of the 
existing government in said islands shall be vested in such 
person or persons and shall be exercised in such manner as 
the President of the United States shall direct,” does not 
refer to or affect this subject. It relates only to the ordi- 
nary internal administration of civil, judicial, and military 
affairs, and does not cover in any degree or in any aspect 
the disposition of public lands, which is elsewhere provided 
for in the resolution. 

The general principle of public law which governs and 
controls this subject is concisely stated in the case of Har- 
court v. Gailliard (12 Wheaton, 528): 

‘*Those laws of the former government which have for 
their object a certain governmental public policy, of which 
character are laws for the disposition of the public domain 
and the granting of quasi public franchises, rights and priv- 
ileges to private individuals of corporations, ceased to have 
any force or effect after the sovereignty of the former gov- 
ernment ceased.” 

I have the honor to advise you that the local head of the 
existing government in Hawaii should be notified that such 
government has no power to make any sale or disposition of 
the public lands in the islands; that all proceedings taken or 
pending for such sale or disposition should be discontinued, 
and that if any sales or agreements for sale have been made 
since the adoption of the resolution of annexation, the pur- 
chasers should be notified that the same are null and void, 
and any consideration paid to the local authorities on account 
thereof should be refunded. 


Very respectfully, 
JOHN W. GRIGGS. 
The PRESIDENT. 
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VESSELS—REGISTERS—HAW ATI. 


The issuance of registry to a vessel, entitling it to carry national colors, 
is an act of sovereignty, although the register itself is not the only 
document recognized by the law of nations as indicative of the ship’s 
national character. , 

The Hawaiian authorities can not in anywise certify to the national 
character of a vessel, as Hawaiian national character can no longer be 
attributed to vessels owned by inhabitants of the islands. 

The registration laws of Hawaii have been abrogated as a necessary con- 
sequence of its annexation to the United States. 

An order of the Executive suspending the issuance of Hawaiian registers 
would be a legal exercise of power under the resolution of Congress 
annexing Hawaii. 

DEPARTMENT OF JUSTICE, 
September 12, 1899. 
Str: Your letters of August 5 and August 9, with their 
inclosures, relative to the issuance of Hawaiian registers to 
vessels, are at hand. 

.The decision of the supreme court of the Hawaiian 
Islands, a copy of which you send, determines, in relation 
to applications for writs of mandamus to compel the issu- 
ance of Hawaiian registers to certain vessels, that the Ha- 
waiian registry laws are a part of the municipal legislation 
of those islands remaining in force by the terms of the reso- 
lution of annexation, and that Congress manifested no par- 
ticular intention to abrogate the Hawaiian registration laws 
immediately upon annexation, but manifested a general 
intention to continue those laws. The said applications 
were, however, by this opinion denied upon other grounds, 
but the cases have been reopened for the determination of 
a certain question of fact not material to the present inquiry. 
Nevertheless, the question of law now before us was defi- 
nitely ruled by that opinion, and since the Treasury Depart- 
ment has taken the ground that vessels should not be author- 
ized to receive Hawalian registers and fly the Hawaiian flag 
after July 7, 1898, you suggest that the only remedy for 
the situation is an Executive order suspending the issuance 
of Hawaiian registers, as a recent Executive order sus- 
pended the holding of a general election in the island pro- 
vided for under the Hawaiian constitution; and you request 
my opinion as to the legality of such an order of the Presi- 
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dent, to be procured and issued at your instance, under the 
resolution of Congress for the annexation of Hawaii. 

Under these circumstances, therefore, the question is fairly 
a legal question and one arising in the administration of your 
Department. It is obviously aquestion of high importance 
and commands careful consideration from the legal stand- 
point as well as from the standpoint of wise governmental 
policy. 

The decision of the supreme court of Hawaii is based upon 
the view of Chancellor Kent (8 Com., * p. 149), who says: 

‘*The registry is not a document required by the law of 
nations as expressive of a ship’s national character. The 
registry acts are to be construed as forms of local or munic- 
ipal institutions for purposes of public policy.” ‘But it is 
evident that while Chancellor Kent finds the source of regis- 
tration in municipal law and not in the law of nations, the 
character of registration as a governmental act is national 
and expresses sovereignty. The issuance of registry to ves- 
sels entitling them to carry national colors is an act of sov- 
ereignty, although the register itself is not a document 
required by the law of nations as indicative of a ship’s 
national character; for this can be shown in other ways, as, 
for instance, by a consular certificate attached to the bill of 
sale of a vessel to an American citizen. This is evidence of 
national character and entitles the vessel under the consular 
regulations to the protection of the flag. Sea letters are 
also at times evidence of the national character of a vessel, 
and a bill of sale also is such evidence. Chancellor Kent 
himself says, as chief justice of the supreme court of New 
York, in the case of Barker v. Phenix Ins. Co. (8 Johns., 
307, 319), referring to two kinds of American vessels, the 
one- registered and the other unregistered and carrying a 
sea letter or an official certificate of ownership: ‘°‘ But in ref- 
erence to the law of nations and to security upon the high 
seas, both species of vessels were equally entitled to protec- 
tion as American property.” 

While thus there are other documents which impress 
national character upon a vessel, the register is the usual 
and most complete evidence of such character, and the fullest 
charter of the rights dependent thereon. 
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It is to be noted in passing that the Hawaiian register is, 
by the terms of the Hawaiian law, even more clearly an 
international document than the American register (secs. 
1000-10038, Civil Laws of the Hawaiian Islands, 1897, c. 69, 
Registry of Foreign Vessels, p. 412). 

Beyond question a vessel’s register announces nationality, 
and registration laws, though municipal in origin or even in 
character (in the terminology of classification of different 
branches of the law), assert necessarily and before anything 
else the sovereignty of the government by which they are 
enacted and enforced. Therefore Chancellor Kent’s state- 
ment in the Commentaries (supra) is to be taken as meaning 
that the law of nations recognizes various ways of holding 
out a ship’s national character, and does not require the 
peculiar form known as a register; but it is not to be taken 
as meaning that registration is a matter merely of local law, 
and does not affect, or is not affected by, matters beyond 
the local domain. ' 

Now, the joint resolution of Congress for the annexation 
of the Hawaiian Islands provides generally that ‘‘ the munic- 
ipal legislation of the islands * * * not inconsistent 
with this joint resolution * * * shall remain in force 
until the Congress of the United States shall otherwise de- 
termine.” And by the preamble to the resolution the abso- 
lute and unreserved cession of all rights of sovereignty of 
whatsoever kind by the Hawaiian government to the United 
States is evidenced. Again, although there is a Hawaiian 
government—the continuation under the terms of the resolu- 
tion of a government long existing there as an independent 
autonomy—the language and the spirit of the resolution 
necessarily require the extinction of Hawaiian natzonality 
and sovereignty; the two very things above all others which 
the register of a vessel expresses. 

In my opinion, therefore, the Hawaiian authorities can 
not in any way certify to the Hawaiian character of a vessel, 
for the Hawaiian national character can no longer be attrib- 
uted to vessels owned by inhabitants of the islands. Under 
the law of nations, vessels bearing any form of certificate 
of Hawatian national character at the time of annexation 
must look to the United States for protection on the high 
seas and in foreign ports. Their natzonal character has 
become American. 
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It is not necessary now to consider what all the conse- 
quences of this view may be, and what form of certificate of 
American national character may properly be issued to ves- 
sels belonging to Hawaiians, pending Congressional action, 
although there appears to be authority under the consular 
regulations for giving such vessels the protection of our 
flag. With due respect to the judgments of the supreme 
court of Hawaii, I am unable to admit that a Hawaiian reg- 
istry can now be issued to a vessel and the flag of Hawaii, 
the usual token of registration, be flown by her; for although 
the Hawaiian registry law is conceded to be a municipal law 
(in its origin, as indicated, but by no means merely a munic- 
ipal law in its field of operation and effects), its application 
since annexation is totally inconsistent with that portion of 
the resolution by which the Hawaiian government ceded 
absolutely and without reservation all rights of sovereignty 
of whatsoever kind to the United States. By the very lan- 
guage of the resolution municipal legislation inconsistent 
with the resolution shall not remain in force, and upon these 
views I am constrained to hold that the registration laws of 
Hawaii have been abrogated as a necessary consequence of 
annexation. 

It therefore follows that in my opinion an order of the 
Executive suspending the issuance of Hawaiian registers 
would be a legal exercise of power under the resolution of 
Congress for the annexation of Hawaii. 

Very respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


OPINIONS—COMPTROLLER OF THE TREASURY. 


The decision of the Comptroller of the Treasury upon any question 
involving a payment is final and binding. 

On questions of disbursements of money or payment of claims the 
Attorney-General should not render opinions. 


DEPARTMENT OF JUSTICE, 
September 13, 1899. 
Sm: I have the honor to acknowledge the receipt of your 
communication of August 1, with its inclosures, wherein 
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you submit the facts as to the claim made on behalf of Mr. 
James Ross Collins for additional compensation ‘‘ on account 
of the prevention and detection of frauds upon the customs 
revenue,” by which it appears that Mr. Collins furnished 
original information relative to certain fraudulent importa- 
tions and has heretofore been awarded compensation under 
section 4 of the antimoiety act (June 22, 1874, 18 Stat., 186) 
in the maximum amount allowed under said act; and that 
upon his application for ar additional amount under the act 
of March 3, 1879 (20 Stat., 386), making an appropriation 
‘‘for the detection and prevention of frauds upon the cus- 
toms revenue,” the Comptroller of the Treasury, upon ref- 
erence by your predecessor, held (1 Comp. Dec., 563) that 
the language of the antimoiety act applied accurately to Mr. 
Collins’s case; that the appropriation thereunder was specific 
and exclusive, and that therefore the Secretary of the Treas- 
ury was not authorized to pay the claimant compensation 
under the act of 1879, supra. 

It is also, I am informed, matter of record that the same 
question was considered by the present Comptroller of the 
Treasury in another case and the prior decision approved 
and followed. (Decision, December 16, 1897; MSS. vol. 5, 
Comp. Dec., p. 787.) Mr. Collins’s claim has now been pre- 
sented to you again, and it is contended on his behalf that 
the Comptroller’s opinions are ‘‘extra-official” and are not 
binding upon the Secretary; that the construction adopted 
virtually destroys the efficiency of the act of 1879 so far as 
it relates to this question, and that the Secretary may prop- 
erly award the claimant such further sum out of the appro- 
priation under that act as in his judgment is just. Upon 
this situation you request an expression of my views. 

The view that the opinions of the Comptroller rendered to 
the Secretary of the Treasury upon legal questions are 
purely extra-official and rendered by courtesy only (20 Op., 
654, dated September 8, 1893) is no longer tenable, for by 
section 8 of the act of July 31, 1894 (28 Stat., 208), ‘** * * 
the head of any Executive Department * * * may apply 
for and the Comptroller of the Treasury shall render his 
decision upon any question involving a payment to be made 
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by [him] or under [him], which decision, when rendered, 
shall govern the Auditor and Comptroller of the Treasury in 
passing upon the account containing said disbursement.” 

And various opinions of my predecessors rendered since 
the passage of the act of 1894 announce the conclusion that 
the decision of the Comptroller upon such a question is final 
and binding. 

‘* If a claim is presented, the question of the legality of 
payment is one exclusively for the Comptroller, whose de- 
cision thereon is, by statute, made final as to all executive 
officers. It has been repeatedly held by Attorneys-General 
that on questions of disbursement of money or payment of 
claims * * * the Attorney-General should not render 
opinions, especially in view of the fact that, if the matter is 
doubtful, it can be referred to the Court of Claims for 
authoritative decision.” (21 Opin., 530; see also 21 Opin., 
178; Id., 181; Id., 188.) Concurring in the views and rea- 
sons set forth by these authorities, it is unnecessary and 
inappropriate for me to express my views more at large or 
enter upon the merits of the question. I return the inclo- 
sures of your letter herewith. 

Respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF THE TREASURY. 


INTERNATIONAL LAW—HAWAII—COURT OF CLAIMS. 


In case of the annexation of a State or cession of territory, the substituted 
sovereignty assumes the debts and obligations of the absorbed State 
or territory, taking the burdens with the benefits. 

The exception to this rule occurs where it is otherwise expressly provided 
by treaty stipulation, or the instrument of cession, when the absorbed 
territory becomes an integral part of the acquiring State, and is alto- 
gether merged in it, as in the case of the transfer of contiguous terri- 
tory to a monarchy. : 

Where there isa distinct and independent civilized government, potent 
and capable within its territorial limits, conducted by a separate exec- 
utive, not acting as the mere representative by appointment of the 
distant central administration, such government should respond out 
of its separate assets to any valid claims upon it. 
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Certain claims against Hawaii which accrued prior to annexation and 
which have been presented to the Department of State should prop- 
erly be presented to, considered, and paid by the Hawaiian govern- 
ment, but all such claims should first be received Ly the Department 
of State, through diplomatic channels, and then be transmitted to the 
government of Hawaii for adjustment. 

Citizens of the United States may present their claims against the 
Hawaiian government, or take such other proceedings in court as the 
municipal laws of Hawaii allow. 

Questions such as are involved in these claims may be submitted to the 
Court of Claims for determination. 


DEPARTMENT OF JUSTICE, 
September 20, 1899. 

Str: Your letter of the 3d instant, with its inclosures, 
brings to my attention certain claims against Hawaii arising 
prior to annexation—some in favor of citizens or subjects of 
foreign States and others in favor of citizens of the United 
States—which have been presented to the State Department 
and allowance thereof asked against this Government as the 
successor to the sovereignty of Hawaii; and suggests the 
questions whether these claims were extinguished by the act 
of annexation or, under the terms of said act and principles 
of international law, have become, so far as valid against 
Hawaii, just and legal claims against the United States; and 
if so, whether the Department of State must entertain and 
adjust them diplomatically or may refer them to the Court 
of Claims for findings of facts and conclusions of law. 

Upon these facts and questions you request to be advised 
whether this Government became responsible for such valid 
claims against Hawaii, and whether you may not properly 
refer all of them to the Court of Claims, as suggested. 

In reply, I have the honor to advise you that the general 
doctrine of international law founded upon obvious princi- 
ples of justice is, that in case of annexation of a state or ces- 
sion of territory, the substituted sovereignty assumes the 
debts and obligations of the absorbed state or territory—it 
takes the burdens with the benefits. Mr. Adams, when Sec- 
retary of State, expressed the principle thus, extending it 
even to the case of acquisition by conquest: 

‘*The conqueror who reduces a nation to his subjection 
receives it subject to all its engagements and duties toward 
others, the fulfillment of which then becomes his own duty.” 
(1 Whart. Int. Law Dig., sec. 5.) 
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The subject is discussed by Mr. Hall (International Law, 
4th Ed., pp. 104, 105) and in Rivier (Principes du Droit des 
Gens, I, pp. 70-72, note, and authorities and instances cited). 

No fair exception to this rule can be perceived, unless 
expressly provided for by treaty stipulations or the instru- 
ment of cession, when the absorbed territory becomes an 
integral part of the acquiring state, and is altogether merged 
in it, as in the ordinary case of transfer of a contiguous ter- 
ritory to a monarchy, in which, although municipal lines of 
division into departments or provinces may run, the sover- 
eignty extends everywhere alike and leaves only a circum- 
scribed field for local autonomy. The General Government 
administers every where equally, performs the local as well as 
the general functions of the nation, and virtually absorbs 
the new territory on these terms. Where the federal idea 
obtains, this is not so. It is only necessary to indicate by 
reference to our own scheme of government the notion of 
sovereign States and responsible Territorial administrations 
making their own local laws through representative assem- 
blies, entering into contracts, possessing separate revenues 
and treasury, liable for their engagements and obligations, 
and exercising through the whole domain of local autonomy 
the powers of a distinct government. Nor is the attribute 
of sovereignty to be regarded as the sole test throughout 
the whole situation of the nature of the relation to the Gen- 
eral Government or the rest of the world. If there is a dis- 
tinct and independent civilized government, potent and 
capable within its territorial limits, conducted by a separate 
executive, not acting as the mere representative by appoint- 
ment of the distant central administration, | perceive no 
reason to doubt that such government rather than the cen- 
tral authority should respond out of its separate assets to 
any valid claims upon it, whether accruing in the past, pres- 
ently accruing, or to accrue in the future. It does not mat- 
ter what is the exact nature or extent of the connection 
between the principal state and the dependent possession so 
long as the latter possesses its own organized government 
and is not a mere unorganized dependency. ‘The foreign 
colonial systems have long recognized the distinction between 
possessions which are the subject of executive rather than 
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legislative administration and control—that is, which are 
directed and ruled by the executive responsible to the con- 
stitutional parliament or assembly—and those which are 
sxutonomous. 

There is nothing in the Hawaiian resolution of annexation 
which gives the negative to this theory. On the contrary, 
the power to continue the existing government and its con- 
tinuation in fact are an assumption of the views here stated; 
as a logical consequence of which, although the doubt as to 
the exact nature of Congressional action may impose a not 
unreasonable delay upon the Hawaiian authorities in the 
consideration and settlement of pending claims, such claims 
if valid (being apparently, as indicated in the memorandum 
accompanying your letter, the claims mentioned on pages 
111 et seg. of the Hawaiian report, Senate Doc. No. 116, 
third session Fifty-fifth Congress), and similar claims which 
may arise hereafter should properly be presented to and be 
considered and paid by the Hawalian government. And the 
dilemma by which, under the separated governmental enti- 
ties, the Federal authority is not liable for the demand, and 
the State authority has no international relations, and there- 
fore escapes a perfect obligation, is apparent rather than 
real. The historic complaint as to this situation is not in 
reality well founded, and in the forum of nations the just 
liabilities to claimants and obligations to civilization of a 
State of this Union have been for the most part met by the 
State or recognized by the United States in its sovereign 
grace. But the legal liability is that of the inferior mem- 
ber of the federation rather than of the federation itself. 

Take the case of Texas as an example, in which, finally, 
part of the proceeds of a grant of land to the United States 
and a pledge of the customs duties locally collected were 
applied to the discharge of the funded debt of the State. 
The United States resisted responsibility on the theory here 
advanced, and the foreign contention was based upon the 
ground that the specific transfer of assets for the purpose 
raised the national liability, and this contention was accom- 
panied by an express disclaimer that the annexation of itself 
imposed the responsibility on the substituted and absorbing 
power. Of course, Texas, while losing its nationalty, 
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retained its corporate existence as a State of the Union, and 
I have here endeavored to point out that the crucial test is 
the separated and autonomous government and not the at- 
tribute of sovereignty. . 

It is beyond question that a claim on foreign behalf against 
a State or Territory of the Union would be presented 
through, rather than to, the State Department; that is, it 
would be presented to the local and not to the Federal Gov- 
ernment, and would be finally adjusted and recognized or 
denied by the former, although the Federal Government is 
the international representative, and in various ways, short 
of coercion of a State—as unnecessary, ordinarily, as it is 
impossible—admits a certain international liability. So, I 
conceive, the separate colonial government of a European 
monarchy would settle and pay just foreign claims against 
itself, although they would be presented through the foreign 
office of the home Government. In no respect, save a 
temporary delay in the process of adjustment, am I able to 
see that the situation as to Hawaii differs from that just 
stated, and [am hence of the opinion that the function of 
the State Department with relation to such foreign claims 
is to receive them through diplomatic channels, and transmit 
them to the government of Hawaii for adjustment. As to 
such claims on behalf of citizens of the United States, there 
is nothing to prevent the claimants from presenting the 
same at once to the Hawaiian authorities, or taking such 
other steps by proceedings in court as the municipal laws 
of Hawaii, preserved for the most part by the resolution, 
may allow. And an application to Congress is open on 
behalf of both classes of claimants. 

From the foregoing it will be seen that strictly your ques- 
tions fall; but the form of your query requests me to advise 
you whether you must adjust these claims diplomatically or 
may refer them to the Court of Claims. It is not necessary 
for me in this connection to consider in detail the jurisdic- 
tion of the Court of Claims, which has been exhaustively 
reviewed and classified in the case of Zhe United States v. 
New York (160 U. S., 598, 615). Just as any claim may be 
submitted to the court on the voluntary petition of the claim- 
ant, including those of aliens, however the court may finally 


588 INTERNATIONAL LAW—HAWAI—COURT OF CLAIMS. 


dispose of it on grounds of their own jurisdiction, or on 
the merits, so, I conceive, may such questions as the pres- 
ent one be submitted by the heads of Departments to the 
court for their final or partial determination under the law, 
which they may or may not consider proper for them to en- 
tertain. Furthermore, on some of the grounds inviting this 
reference it may be argued with force that such reference is 
pertinent and proper; but, holding the views at the thresh- 
old of the case which I have here expressed, and consider- 
ing that in providing for the settlement of claims against 
the United States, whether founded upon contract or tort, 
and in carving out the jurisdiction of the Court of Claims, 
Congress has found it necessary or desirable to legislate 
affirmatively and to define and limit the jurisdiction of the 
court accurately, it would not be consistent for me to advise 
you to elect to make the reference, both because such deter- 
mination lies largely in the region of your own administra- 
tive discretion, and because, with my notions of the situa- 
tion, I might, as the law officer of the Government charged 
with the defense of suits against the United States, deem it 
advisable to challenge the jurisdiction of thecourt. Although 
in the previous and different case to which you refer I ad- 
vised you that certain disputed facts and controverted ques- 
tions of law arising in consequence of adjudications in prize 
courts—which substantially terminated the jurisdiction 
therein, and did not embrace, originally or under the right 
of appeal, certain foreign claims, although the decrees justi- 
fied the same—might properly be referred to the Court of 
Claims, it is sufficient to say that the questions there, on the 
merits of such reference, were quite different from those 
now presented, and that the legal reasons in my judgment 
affecting your administrative discretion to make the refer- 
ence were far stronger. 

The subject goes off then, so far as I am properly con- 
cerned, on the view that all the claims against Hawaii em- 
braced in your query should be presented to the government 
of Hawaii according to the respective methods appropriate 
to their character, as indicated herein. 

Very respectfull 
eee JOHN W. GRIGGS. | 


The SECRETARY OF STATE. 
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COURT-MARTIAL—CHARGES—TESTIMONY. 


There is no objection to the joinder of separate and incongruous charges 
in the same prosecution before a court-martial, as such is permitted by 
military usage and procedure. 

Testimony tending to show such a relation or understanding between 
alleged conspirators as would be indicative of a purpose to defraud the 
Government by means of contracts for public works to be given out 
and carried on under charge of the accused would be.admissible, even 
though it related to matters antedating the time of the particular con- 
spiracy charged. 

In conspiracy cases, proof of the acts and declarations of the alleged con- 
spirators may be introduced, although not properly admissible at the 
time because community of intent and design had not been established ; 
but if received, the error may be cured by the subsequent introduction 
of proof of the conspiracy existing at the time the alleged declarations 
were made. 

The evidence failing to show satisfactorily fraudulent knowledge and 
purpose on the part of Captain Carter with reference to certain minor 
specifications of offense upon which he was found guilty by the court- 
martial, he should have been acquitted on that ground as to these 
charges. 

In the absence of any such error of the court in the admission or rejection 
of testimony as would work or was liable to work injury to Captain 
Carter, there is no reason on these grounds to disturb the findings of 
the court. 

The court-martial that tried Captain Carter was justified in ita finding of 
guilty upon the charges and specifications relating to the contracts of 
September, 1896, and the finding and sentence of the court with re- 
spect thereto should be approved. 


DEPARTMENT OF JUSTICE, 
September 29, 1899. 

Str: Capt. Oberlin M. Carter, an officer of the Engineer 
Corps of the United States Army, was found guilty by a 
general court-martial of the following charges and specifi- 
cations: 

‘* CHarRGE I.—Conspiring to defraud the United States, in 
violation of the sixtieth article of war. 

** Specification 2.—In that the accused did unlawfully com- 
bine with The Atlantic Contracting Company, John F. Gay- 
nor, William T. Gaynor, Edward H. Gaynor, and Anson 
M. Bangs, and others, to obtain the allowance and payment 
of certain false and fraudulent claims against the United 
States, to wit, $230,749.90 for certain works of improve- 
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ment in Savannah Harbor and $345,000 for certain im- 
provements in Cumberland Sound, which sums, respectively, 
the accused did, in pursuance of said conspiracy, cause to be 
paid out of the moneys of the United States to The Atlantic 
Contracting Company on or about July 6, 1897. 

‘*CHARGE II.—Causing false and fraudulent claims to be 
made against the United States, in violation of the sixtieth 
article of war. 

** Specification 6.—In that the accused, being the officer 
in local charge of the river and harbor improvements in the 
Savannah River and Harbor districts, did cause two false 
and fraudulent claims, one of $230,749.90 and the other of 
$345,000, to be made against the United States, knowing 
the same to be false and fraudulent, and so knowing did 
certify to their correctness. 

** Specification 7.—In that the accused caused to be entered 
on a Government pay roll the names of sundry persons as 
laborers, and did cause to be paid to them certain sums for 
services as laborers, whereas none of such persons had ren- 
dered services as laborers, and the accused knew such claims 
were false and fraudulent. 

‘+ Specification 8.—For fraudulently allowing an account 
of $121.60 of The Atlantic Contracting Company against the 
United States for piling in repairing the Garden Bank train- 
ing wall. 

** Specification 9.—For fraudulently allowing an account 
of $384 to The Atlantic Contracting Company for pile work. 

** Specification 10.—For fraudulently allowing an account 
of $108.80 to The Atlantic Contracting Company for pile 
dams. 

‘**CHarGE II].—Conduct unbecoming an officer and a gen- 
tleman, in violation of the sixty-first article of war. 

‘* Specification 2.—For willfully and knowingly causing 
to be paid out of the moneys of the United States under his 
control two certain false accounts, one for $230,749.90 and 
the other for $345,000 to The Atlantic Contracting Company. 

** Specification 3.—For making a false statement to the 
Chief of Engineers as to new soundings for work in Savan- 
nah Harbor, with intent to deceive. 
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“Specification 4.—For falsely entering on the pay roll the 
names of certain persons as laborers to an amount of $29.50. 

** Speetfication 5.—For falsely certifying as correct an 
account of The Atlantic Contracting Company for $121.60. 

** Specification 6.—For falsely certifying as correct an 
account of The Atlantic Contracting Company for $384. 

‘Specification 7.—For fulsely certifying as correct an 
account of The Atlantic Contracting Company for $108.80. 

** Specification 9.—For indorsing a certain false statement 
on a letter from the Chief of Engineers as to rentals on 
property proposed to be acquired by the United States at 
Savannah. 

** Specification 11.—For failing to account for the sum of 
$132.10, money of the United States, received by the accused 
from Alfred Hirt. 

** Specification 22.—For making false reports as to his 
absence from his station. 

** CHARGE I1V.—Embhezzlement, as defined by section 5488, 
Revised Statutes of the United States, in violation of the 
sixty-second article of war. 

‘Specification 1.—Misappropriation by fraudulent means, 
of $230,749.90 and $345,000, moneys of the United States, 
intrusted to the accused as a disbursing officer of the Gov- 
ernment.” 

Upon these findings the court-martial sentenced the accused 
to dismissal from the service of the United States; to suffer 
a fine of $5,000; to be contined, at hard labor, at such place 
as the proper authority may direct, for five years, and the 
crime, punishment, name, and place of abode of the accused 
to be published in the newspapers in and about the station 
and in the State from which the accused came or where he 
usually resides. 

The one hundred and sixth article of war provides that in 
time of peace no sentence of a court-martial directing the 
dismissal of an officer shall be carried into execution until 
it shall have been confirmed by the President. This statutory 
provision made it necessary that the proceedings of the 
court-martial, including the evidence, should be submitted 
to the President for approval before the sentence in this 
case, which involved dismissal, could become effective. The 
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record and proceedings were accordingly transmitted to you, 
and grave questions of law arising in the course of the trial 
relating to the admission of evidence and other alleged de- 
fects in the proceedings, and a denial of the correctness of 
the findings of the court-martial upon the matters of fact 
involved in the case being suggested to the President on 
behalf of the accused, I have been directed by Your Excel- 
lency to examine the record, and to advise you whether it 
contains any matter of legal error or any unjustified con- 
clusion of fact on the part of the court-martial which would 
render it the duty of the President to withhold his approval 
of the findings of the court-martial, or any part thereof, 
and generally to advise Your Excellency as tothe action you 
should take upon the record as transmitted to you from the 
court-martial. 

In pursuance of this instruction I have given careful at- 
tention to the very voluminous matters contained in the 
proceedings; have attentively read all of the testimony as 
transcribed by the official stenographer at the trial—testi- 
mony which comprises about 5,000 pages of typewritten 
manuscript; have examined the numerous paper writings 
and other exhibits offered in evidence, including the bank 
accounts, checks, and vouchers of the accused and others; 
have read and considered the briefs of the different counsel 
for the accused, and have heard oral argument in his behalf, 
and, having reached a conclusion as to the various questions 
raised by this reference and argued on behalf of the accused 
before me, I have the honor to transmit herewith my report 
and advice thereon. 

The grounds upon which the authority to disapprove a 
tinding of a court-martial may be properly exercised are 
very satisfactorily stated by Colonel Winthrop in his treat- 
ise on military law, volume 1, page 640. He states that 
these grounds are mainly of two classes— 

‘*Some going to the legal validity or to the regularity of 
the proceedings, and others to the justice or expediency of 
allowing the judgment to stand or the sentence or punish- 
ment to be enforced. Thus where the court was not legally 
constituted or composed, or was without jurisdiction of the 
offense or the offender, or proceeded with the trial when 
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below the minimum of members; or where the record dis- 
closes irregularities which, though not amounting to fatal 
defects, are of a gross character; or where the accused has 
been denied material testimony, or otherwise prejudiced in 
his defense; or the findings or a part of them are unwar- 
ranted by the testimony; or the sentence itself is inadequate 
to the offense, or too severe or quite unmerited, or imposes 
a punishment not authorized by law—in any such case the 
reviewing officer may, in his discretion, withhold his ap- 
proval from and formally disapprove the sentence, in whole 
or in part, as the law or facts may require or render proper. 
His discretion, indeed, is here without restriction; its exer- 
cise does not depend upon the quality of his reasons; whether 
or not any reasons are stated by him, or whether his actual 
reasons are in point of fact good and sufficient or the reverse, 
the disapproval is equally effective in law. At the same 
time he will, of course, not properly disapprove without 
good reason—without better reason than.the court had for 
the action which he fails to approve. Where, for example, 
the evidence in the case was conflicting, and it is apparent 
that the court, having the witnesses before it, must have 
been the best judge of their relative credibility and of the 
weight of the testimony, it will in general be wiser for the 
reviewing officer to defer to, rather than disapprove, its 
conclusion. Nor will he properly disapprove a sentence on 
account of a mere error on the part of the court which does 
not affect the merits or impair the final Jjudgment—as, for 
instance, an improper rejection of testimony offered by the 
defense which, however, would have added to the case no 
material facts.” 

No objection is made on behalf of the accused to the con- 
stitution or composition of the court, or as to its jurisdiction 
of the offense or the offender. 

The objections urged are: First. That the findings of the 
court as to those specifications upon which the defendant 
was found guilty were not justified by the evidence in the 
case, and that the accused should have been acquitted upon 
each and every of them. Second. That the judge-advocate 
in charge of the case improperly joined in the same prose- 
cution different charges of an unconnected and incongruous 

T843—VOL 22, pT 1——38 


594 COURT-MARTIAL—CHARGES—TESTIMONY. 


nature, and proceeded to try the same at one trial and before 
one and the same court, contrary to the law of the land. 
Third. That the court-martial, against the objection of the 
accused, admitted illegal evidence on the part of the Gov- 
ernment. Fourth. That the court-martial, upon the objec- 
tion of the judge-advocate, refused to admit in evidence 
certain material matters offered on behalf of the accused, the 
rejection of which prejudiced his rights. 

As to certain of the minor specifications of offense against 
the accused, upon which he was found guilty by the court- 
martial, I have come to the conclusion, after a careful exam- 
ination of the evidence, that the facts proved did not justify 
beyond a reasonable doubt the finding of guilty. These 
particular specifications are: 

Charge II, specification 7, to the effect that the accused 
caused to be entered on a Government pay roll the names of 
sundry persons as laborers, and did cause to be paid to them 
certain sums for services as laborers, whereas none of such 
persons had rendered services as laborers, and accused 
knew such claims were false and fraudulent. Specifications 
8, 9,and 10 of Charge II, for fraudulently allowing accounts 
of The Atlantic Contracting Company against the United 
States for $121.60, $384, and $108.80, respectively. 

Charge III, specification 3, for making a false statement 
to the Chief of Engineers as to new soundings for work in 
Savannah Harbor with intent to deceive. Specification 4, 
for falsely entering on a pay roll the names of certain per- 
sons as laborers to the amount of $29.50. Specifications 5, 
6, and 7, for falsely certifying as correct accounts of The 
Atlantic Contracting Company for$121.60, $384, and $108.80, 
respectively. Specification 9, for indorsing a false state- 
ment on a letter from the Chief of Engineers as to rentals 
on property proposed to be acquired by the Government at 
Savannah. Specification 11, for failing to account for 
$132.10, money of the United States, received from Alfred 
Hirt. Specification 22, for making false reports as to his 
absence from his station. 

As to each and every of these last-mentioned specifications, 
I am of the opinion that the evidence fails to show satisfac- 
torily fraudulent knowledge and purpose on the part of 
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Captain Carter, and that he should, on that ground, nave 
been acquitted on these charges, and I therefore recommend 
that the findings of the court-martial as to these particular 
specifications be disapproved. _ 

I do not think the objection taken on behalf of the accused 
to the joinder of separate and incongruous charges in the 
same prosecution is well founded. 

It 1s laid down in works on military law that care should 
be taken that all the charges and specifications to which the 
party may be subject be preferred together. Unlike the 
ordinary criminal procedure, where but one indictment, set- 
ting forth (in one or more counts) a single offense or con- 
nected criminal transaction, is in general brought to trial 
at one time, the military usage and procedure permit of an 
indefinite number of offenses being charged and adjudicated 
together in one and the same proceeding. And, with a view 
to the summary and final action so important in military 
cases, whenever an officer or soldier has been apparently 
guilty of several or many offenses, whether of a similar 
character or distinct in their nature, charges and specifica- 
tions covering them all should, if practicable, be preferred 
together, and together brought to trial. (1 Winthrop on 
Military Law, 201.) 

This practice appears to have been followed uniformly in 
court-martial proceedings, especially during the late civil 
war. An instance is cited where in one case sixty-one differ- 
ent acts of offense were grouped together in one proceeding. 

It is not necessary to discuss whether this practice is wise 
or whether it is prejudicial to the rights of the accused. It 
appears to be established by long-continued practice, and, so 
far as I am able on investigation to discover, without previ- 
ous challenge. 

Even if this objection were well founded, which it is not, 
I do not think the accused should be allowed to avail him- 
self of the objection now, because he proceeded to trial with- | 
out objection to this alleged misjoinder and permitted the 
court to enter on an investigation of all of the different 
specifications, and himself brought forward his defense as to 
eachofthem. An objection of this kind should be promptly 
taken, not only in order to save the trouble and expense of 
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a fruitless trial, but also to save the Government from the 
danger of an interposition of the bar of the statute of limita- 
tions in case the findings upon charges so grouped should be 
afterwards disapproved on this ground. . 

Objection was made and strenuously urged by counsel on 
behalf of the accused to the admission by the court of evi- 
dence with relation to certain contracts and other transac- 
tions in which the accused had participated as to which in 
the charges he had been formally charged with misconduct, 
and as to which he had pleaded the statute of limitations, it 
being alleged that after such a plea effectively interposed no 
evidence relating to the subject-matter of the transactions so 
barred was admissible. 

The evidence thus objected to was not offered for the pur- 
pose of proving against the accused the particular offense as 
to which he had interposed this protective plea, nor of having 
him declared guilty thereof, but for the purpose of showing 
the relation between the accused and the other alleged con- 
spirators, the intent and motive of the accused and the other 
alleged conspirators, and their course and conduct with refer- 
ence to matters of a nature similar to those, and in many 
respects connected with those, involved in the transaction 
under trial. 

For this purpose I think the evidence was admissible and 
that no error was committed in that respect by the trial 
court. 

Other objections relate to the admission of evidence of 
conversations and acts of alleged coconspirators antedating 
the time of the particular conspiracy charged. 

I think such evidence was admissible. Testimony tending 
to show such a relation or understanding between the alleged 
conspirators as would be indicative of a purpose to defraud 
the Government by means of contracts for. public works to 
be given out and carried on under the charge of the accused 
would be admissible, even though it related to matters ante- 
dating the time of the particular conspiracy charged. 

The intent, knowledge, or motive under which the defend- 
ant did the act charged against him not generally admitting 
of other than circumstantial evidence, may often be aided 
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in the proofs by showing another crime, actual or attempted. 
(I Bishop’s Criminal Procedure, sec. 1126, and cases cited.) 

Persons performing connected overt acts, all contributing 
to the same result and consummation of the same offense, 
may, by the circumstances and their general connection or 
otherwise, be satisfactorily shown to be conspirators with 
the same general end or object in view. (United States v. 
Cole, 1 McLean, 513.) 

It is well understood, as a rule of evidence in conspiracy 
cases, that proof of the acts and declarations of an alleged 
co-conspirator may be introduced, and even though they may 
not be properly admissible at the time when introduced in 
evidence, because community of intent and design has not 
been established, yet if such evidence be received the error 
may be cured by the subsequent introduction of proof of the 
existence of the conspiracy at the time the alleged declara- 
tions were made. 

Objection was strenuously made to the admission by the 
court of a letter written by the witness Cooper to Captain 
Gillette. I have doubts as to the propriety of this letter as 
evidence for any purpose, but the purpose for which it was 
admitted was to explain the testimony of Cooper as to a 
point which upon cross-examination counsel for the accused 
had endeavored to show tended to discredit the testimony of 
that witness. It was admitted for the purpose of rebutting 
this reflection upon the veracity of the witness, and had no 
probative force for any other purpose. Ido not see how 
the admission of the letter, even if erroneous, could have 
injuriously affected the accused. 

Another objection urged on behalf of the accused is that 
certain private papers belonging to him were illegally seized 
by the authorities and illegally retained against his protest, 
and illegally used as evidence on thetrial. It is contended 
- that the facts show that the alleged seizure of these papers 
constituted an unreasonable seizure of private papers, con- 
trary to the provisions of the Federal Constitution in that 
respect. 

I am of opinion, in the first place, that the facts do not 
show such an unreasonable seizure as is forbidden by the 
constitutional prohibition. 
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In the second place, even if the seizure was unlawful, I 
think the accused practically consented to the use subse- 
quently made of the papers, although it is true that he tried 
to withdraw that consent prior to the use of the papers as 
evidence. 

In the third place, conceding that the seizure was unlaw- 
ful and was not acquiesced in by the defendant, yet that did 
not render the papers incompetent to be offered and used as 
evidence in the case. 

When in an actual trial in court one party or the other 
produces a paper in his own possession and offers it, the 
trial can not be interrupted in order to dispose of a collat- 
eral issue as to the lawfulness of the possession by the party 
having actual control of the document. Anaction of trover 
or of replevin can not conveniently be injected into the 
trial of another case. That this is the law appears satisfac- 
torily from the cases of Leggatt v. Tollervey (14 East, 
3002) and Commonwealth v. Dana (2 Metcalf (Mass.), 329). 
In the latter case Mr. Justice Wilde says: 

‘“*If the search warrant were illegal, or if the officer serv- 
ing the warrant exceeded his authority, the party on whose 
complaint the warrant issued or the officer would be 
responsible for the wrong done; but this is no good reason 
for excluding the papers seized as evidence if they were 
pertinent to the issue, as they unquestionably were. When 
papers are offered in evidence the court can take no notice 
how they were obtained—whether lawfully or unlawfully ; 
nor would they form a collateral issue to determine that 
question.” , 

I do not think the decision of the United States Supreme 
Court in the case of Boyd (116 U. S., 616) is in conflict with 
this rule. 

These are the most prominent objections to admitted evi- 
dence urged before me by Captain Carter’s counsel. There 
are others, similar in nature, presented in the briefs, which 
I do not deem it necessary to particularly refer to, as none 
of them is any stronger nor any better founded in law than 
those which I have already discussed. It is sufficient to 
say that I tind in the record no illegal evidence admitted by 
the court which could reasonably be supposed to have 
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worked an injury to the accused, and it is a well-understood 
principle of law as administered by the civil courts, even in 
criminal cases, that no judgment should be reversed in a 
court of error when the error complained of works no 
injury to the party against whom the ruling was made. 

Nor do J find that the court erred in refusing to admit in 
evidence any of the matters offered in behalf of the accused 
on the trial and by the court excluded. Almost all the tes- 
timony offered by the accused was admitted, the most not- 
able exception being a letter written by R. F. Wescott to 
the accused, dated October 18, 1897. I see no ground upon 
which this could be evidence in behalf of the accused. It 
was a mere voluntary statement in a letter, addressed to the 
accused by his father-in-law, and had no sanctity of an oath 
about it, and in no respect amounted to anything more than 
a voluntary statement by a relative and friend of the 
accused made in writing, without any opportunity on behalf 
of the judge-advocate to cross-examine. It could in no 
sense be regarded as legal evidence of the facts stated in it, 
and it was for the purpose of proving those facts that the 
letter was offered. 

I find, therefore, in the record no such error of the court 
in the admission or rejection of testimony as has worked, 
or was liable to work, any injury to the accused, and have 
the honor to advise you that on these grounds there is no 
reason to disturb the findings of the court. 

We are therefore brought to a consideration of the evi- 
dence, and to the inquiry whether the testimony justified 
the conclusion of guilt as to the main charges upon which 
the accused was convicted by the court. 

The personal intimacy of the accused with Greene and the 
Gaynors; the method of advertising for proposals for the 
work; the manner in which copies of the specifications were 
given out by and under the direction of Carter; the method 
of receiving and awarding the contracts; the form in which 
the specifications were drawn, leaving it optional with the 
engineer to order any one of the three different classes of 
mattresses; the fact that the cheapest class was ordered to be 
furnished by Carter after the contracts had been awarded to 
The Atlantic Contracting Company; the fact that that com- 
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pany was only a mere form or skeleton of a corporation, used 
practically as a business name for the alleged co-conspirators 
Greene and Gaynor; that it held no meetings, declared no 
dividends, the moneys paid to it being unofficially divided up 
between Greene and Gaynor as fast as collected from the Gov- 
ernment; the frequent practice of cashing the Government 
checks over the counter of the subtreasury in New York, 
instead of following the usual course of collection through a 
bank of deposit and the clearing house; the special exertion 
of the accused to expedite the payments of the two sums of 
$230,749.90 and $345,000 in July, 1897; the presence of Cap- 
tain Carter in New York when these checks were delivered to 
~ John F. Gaynor, who promptly passed them into the hands 
of Greene, by whom they were collected; the admittedly 
large profits made by the contractors on the contracts—profits 
which, if the very persuasive testimony of the witnesses for 
the Government be accepted, were not merely large, but 
enormous. All these, with numerous other proven facts, 
might justly be considered as failing to fix upon the accused 
criminal knowledge and purpose to defraud the Government 
if it were shown that he had no corrupt personal motive; that 
he had not profited by these loose methods and irregular and 
questionable proceedings. As tosomeof them, he seems jus- 
tified in citing the prevalent custom of other officers of un- 
questioned integrity in the Corps of Engineers. If his con- 
science is as clear as theirs admittedly was, he can not be held 
responsible asacriminal. But if it be shown that what they 
did from carelessness or incapacity or in pursuance of long- 
established custom he did with a criminal purpose; that he 
took advantage of bad customs or loose regulations or insuf- 
ficient official supervision in the Department in order to facil- 
itate the assignment to his friends of fraudulent contracts 
and toarrange for the collection of fraudulent profits result- 
ing therefrom, to be subsequently divided among the con- 
spirators and himself, then he is guilty; and the fact that his 
brother officers have practiced more or less the criticisable 
methods followed by him has no force whatever as excuse or 
explanation. 

So it becomes of vital importance to inquire whether the 
proofs in this case fasten upon Captain Carter participation 


ae a | 





TO THE PRESIDENT. 601 


in the moneys alleged to have been wrongfully and unjustly 
obtained by his friends out of the United States Treasury. 
If he did not profit by his conduct, then all the accusatory 
force of the circumstances alleged against him is dissolved. 
But if he is shown to have shared in the proceeds, then all 
those circumstances assume the aspect of apt and skillful 
artifices employed by him to assist in the scheme of fraud. 

The contracts involved in the charges now under consider- 
ation are those for improvements in Savannah Harbor and 
Cumberland Sound, entered into in September, 1896. No 
payments on account of the work were made to the contract- 
ors until the delivery of the checks above referred to by 
Captain Carter in person to John F. Gaynor, in New York 
City, on or about July 6, 1897. Greene and the Gaynors, 
under one name or another, had been engaged in prosecuting 
contract work for the Government in Captain Carter’s dis- 
trict almost continuously from 1888 down to the time of 
Captain Carter’s retirement from that station in the fall of 
1897. Prior to 1890 Captain Carter’s income and expenses 
were practically confined to his army pay of $184 per month 
and to occasional fees earned by him from private parties or 
municipal corporations as consulting engineer, probably in 
no year amounting to more than $3,000 or $4,000. 

In October, 1890, Captain Carter married the daughter of 
Robert F. Wescott, of New York City, a man of considerable 
wealth, but just how much it does not appear. In 1891 he 
was receiving a captain’s pay of $252.67 per month. Be- 
ginning with the year 1891 and continuing down to 1897 his 
personal expenditures increased at a very rapid rate. For 
1891 they were $6,047.83; for 1892, $8,354.24; for 1893, 
$14,569.14; for 1894, $14,410.31; for 1895, $20,113.92; for 
1896, $29,611.67. It is conceded that at the time of his 
marriage Captain Carter was possessed of no real or per- 
sonal property worthy of mention. 

In 1892 Carter began to make notably large deposits in 
the Union Trust Company in New York, where he kept an 
account in his own name, and also began to buy through 
brokers in New York investment securities. For instance, 
June 8, 1892, there was deposited to his account $2,500: 
July 22, 1892, there was deposited to his account $8,100. 
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August 1, 1892, he ordered brokers in New York to pur- 
chase $10,000, par value, of railroad bonds, and sent to the 
brokers his check for $9,000 on that account. These bonds 
were purchased, and Captain Carter subsequently paid to 
the brokers by his check the balance of $193.75 of the pur- 
chase price. Similar deposits are traceable from time to 
time, and similar purchases of investment securities, com- 
monly railroad bonds, were made by him through his brokers. 

This process of deposit of moneys and the purchase of 
securities continued to the extent that in August, 1893, Cap- 
tain Carter had in his control securities of the par value of 
$70,000, and of the market value of $86,000, producing an 
annual income of $4,400. In August, 1894, his holdings had 
increased to $130,000 par value—market value, $152,000— 
with an annual income therefrom of $8,200. In October, 
1895, his holdings had increased to $378,000 par value, the 
market value being $463,000, producing an annual income 
of $22,435. From October, 1895, to November, 1896, the 
amount of his holdings seemed to remain stationary. Dur- 
ing that period there were only a few small payments made 
to the contractors at Savannah, probably not more than 
$36,077.45. In the year 1896 there was deposited to Car- 
ter’s credit over $25,000, derived from interest coupons and 
dividends collected on securities which he had control of. 

The possession of this large amount of securities, accumu- 
lated in so short a period, required from Captain Carter an 
explanation, and he attempted to give one. He testified that 
his father-in-law, Robert F. Wescott, after his marriage to 
his daughter, conceived for him a very strong personal at- 
tachment, and on account of his satisfactory management of 
a delicate family matter involving business transactions in 
connection with another daughter of Mr. Wescott, and her 
husband, Mr. Wescott had been led to repose great confi- 
dence in Captain Carter’s business intelligence and ability, 
and that, therefore, he to a large extent turned over to him 
the management of his finances, including the purchase and 
sale of his securities. In proof of this, the accused pro- 
duced two powers of attorney, executed by Mr. Wescott to 
him, giving to him unusually full authority to transact his 
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father-in-law’s business, including the power to sign checks 
and buy and sell securities. 

Captain Carter, during the abasiss of Mr. Wescott in 
Europe for a period of about fifteen months, had charge of 
Mr. Wescott’s bank account in the Union Trust Company, 
and signed and drew checks against it, signing them ‘‘R. F. 
Wescott, per O. M. Carter, attorney.” Out of this bank 
account was paid the purchase money of many of the securi- 
ties bought by Captain Carter during this period of fifteen 
months, and to this account was credited during the same 
period many large sums of money deposited in cash, as well 
as coupons cut from securities. The checks upon this ac- 
count, however, are not sufficient to account for the pur- 
chase money of the large number of securities bought by 
Captain Carter during that period, and he accounts for the 
remainder by saying that Mr. Wescott had left in his 
charge his safe-deposit box, in which he kept his securities; 
that in this box Mr. Wescott had left more than $100,000 in 
United States gold certificates, and that from this fund he 
took from time to time cash with which to make up whatever 
balance over and above the drafts on the bank account was 
needed to pay for his purchase of securities. 

He also alleges that Mr. Wescott not only from time to 
time actually presented to him large sums of money in cash, 
but that Mr. Wescott also made deposits of cash and checks 
to Captain Carter’s individual bank account, all of which 
were in the nature of gifts. That Mr. Wescott reposed con- 
fidence in Captain Carter and that he had given him some 
money is testified to by a son of Mr. Wescott and another 
witness, but neither of them seems to have possessed any 
knowledge as to whether the amount thus donated was more 
or less. 

Captain Carter testifies that most, if not all, of these 
securities traced to his possession belonged to Mr. Wescott; 
that when securities were purchased by him they were 
ordinarily purchased in his name, though sometimes spe- 
cifically for account of Mr. Wescott, but were always depos- 
ited in Mr. Wescott’s safe-deposit box, where he could have 
access to them. 
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One of the brokers who made some of the purchases tes- 
tifies that from personal conversations with Mr. Wescott 
he recognized the agency of Captain Carter in these pur- 
chases, but this testimony goes only to a very small portion 
of the securities in question. 

The above is substantially a statement of Captain Carter's 
account of his accession of wealth and of the possession of 
this large amount of securities. His bank account and the 
papers connected therewith prove that he collected and 
deposited to his own credit the interest coupons on securi- 
ties to the amount of over $300,000, par, down to March, 
1897. 

If this explanation given by Captain Carter is true, then 
it exonerates him. But, on the face of it, it is an unusual 
and improbable story. It was incumbent upon him for his 
own protection to sustain it by all attainable testimony. If 
Mr. Wescott, the alleged donor, had come upon the witness 
stand and corroborated the story it would probably have 
been sufficient, but he did not come. It is contended on 
behalf of Captain Carter that Wescott was, at the time of 
the trial, in Europe with a sick daughter and was in a nerv- 
ous state himself, so that he naturally shrunk from the 
annoyance and trouble to which he would be subjected by 
coming home to testify in his son-in-law’s behalf. The evi- 
dence as to the ill health of his daughter and his own condi- 
tion of nervousness is very sparse and can not be deemed 
satisfactory. The letter which Mr. Wescott sent to Captain 
Carter, wherein he declined to appear before the board of 
inquiry in the fall of 1897, does not put his refusal upon 
either of these grounds, but rather upon the ground that 
his testimony was unimportant and could be supplied in 
other ways. 

If it be true, as contended, that Mr. Wescott had such an 
extravagant affection and regard for his son-in-law as to 
induce him to confide to him so great a trust and to make 
him the donee of such large sums of money, then the nat- 
ural suggestion would be that he would be interested in- 
tensely in the result of the trial in which the honor as well 
as the liberty of his son-in-law was involved. One would 
naturally think that a father-in law so regardful of his son- 
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in-law’s interests would be quick to rush to his defense and 
by his oath to add confirmation to the story which, if true, 
would exculpate him from these serious charges. 

It is said that Captain Carter made great efforts to secure 
the attendance of Mr. Wescott as a witness, but there is no 
proof of it. There is no evidence that he wrote him or 
requested him in anywise to appear as a witness before the 
court-martial. The inference is that his testimony would 
not have benefited Captain Carter if he had appeared. Such 
is the irresistible conclusion, and, therefore, finding that 
the one witness in all the world who could have created con- 
viction in the minds of the court as to the truth of this 
extraordinary story withholds himself, and that there is no 
satisfactory evidence that the defendant made any exer- 
tion to produce him, we must conclude that his testimony 
would not have been useful. It is also noteworthy that 
Wescott canceled the power of attorney which Carter held 
almost immediately after the accusation against Carter 
became public in the fall of 1897. 

In the absence of the testimony of Mr. Wescott, we are 
forced to test the truthfulness of Captain Carter’s story by 
an analysis of his dealings with the money and affairs of his 
father-in-law as they appear in the accounts and other 
exhibits in the case. It should be borne in mind that Car- 
ter’s wife died in 1892. 

Instead of showing that Captain Carter helped himself 
bounteously to the accumulated wealth of his father-in-law, 
this analysis shows that in all transactions where Captain 
Carter handled money which admittedly belonged to Mr. 
Wescott, he dealt with him on the basis of strict account- 
ability to the last penny for everything he received belong- 
ing specifically to Mr. Wescott. In the account which he 
kept in the Union Trust Company, in the name of ‘‘R. F. 
Wescott, per O. M. Carter, attorney,” he made a separation 
on his check book of those moneys which belonged to Mr. 
Wescott and those moneys which belonged to himself indi- 
vidually. He did not admit this in his testimony, but an 
analysis of the checks and accounts shows conclusively that 
those sums which he set down as belonging to ‘*C” belonged 
to him, Captain Carter, and not to Wescott, as he pretended, 
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and that those sums which he set down as belonging to ‘* W™ 
belonged individually to Mr. Wescott and comprised the 
whole of Wescott’s funds involved in that account, and on 
the termination of that account Carter deposited his indi- 
vidual check from his own bank account to make good the 
exact sum of $144.84 of the funds of Mr. Wescott which 
he had used out of Mr. Wescott’s account for his own pur- 
pose. The funds of Carter were very largely in excess of 
those of Wescott in this same account during all the time 
Carter kept it. 

It further appears from correspondence between Captain 
Carter and Mr. Wescott as to proposed enterprises, such as 
the construction of houses at Orange, N. J., that they were 
dealing upon a strict business basis, just as strangers 
might do. 

As to several of the sums, which the evidence shows were 
deposited in the bank account of Captain Carter by Mr. 
Wescott, it appears that almost contemporaneously there- 
with Captain Carter, by his check or otherwise, had put 
Mr. Wescott in funds to the amount of the specific deposit, 
the inference being that for some reason or other he pre- 
ferred to furnish funds to Mr. Wescott, which Mr. Wescott 
might ostensibly deposit himself to the account of Captain 
Carter. 

The testimony does not strike me as that of a man possessed 
of aclear idea of the truth and determined to tell it, but 
rather as a clever evasion of one who is endeavoring artifi- 
clally to account for the possession of moneys derived from 
some other source. 

There are other circumstances in the proofs which are sus- 
picious. I have heretofore referred to the fact that many of 
the checks paid to these contractors were collected in cash 
over the counter at the subtreasury. No reason for this 
unusual course is suggested. It is to be further noted that 
Carter was present in New York on July 6, 1897, when the 
large checks were delivered to Gaynor on that date, and that 
he was on many other occasions, from 1892 to 1897, present 
in New York when payments were made to the contractors. 

The following is a statement showing the deposits of cur- 
rency made by Captain Carter simultaneously with the cash- 
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ing of checks given to the contractors in New York: 1898, 
January 3, Carter deposited $3,550 in currency; February 
10, he deposited $5,850 in currency, and also paid for some 
bonds purchased by him; March 14, he deposited $7,000 in 
currency; April 14, he deposited $400 in currency, and also 
paid for some bonds purchased. 1894, March 5, he deposited 
$2,400 in currency. March 5 to 7, 1895, he deposited $20,000 
in currency and a check for $16,025; June 7 and 8, he bought 
bonds and paid for them; July 5and 6, he deposited $14,500 
incurrency. 1896, May 13, he deposited $2,900 in currency. 
On each of these dates payments were made to the contract- 
ors by checks, which were either deposited or cashed in New 
York City. 

Carter’s statement of the gold certificates contained in Mr. 
Wescott’s safe-deposit box, to the amount of over $100,000, 
is such an extraordinary story, and so inconsistent with the 
methods of a business man, such as Mr. Wescott is testified 
to be, that it staggers credulity. If that money was there 
in a box to which Captain Carter had access, it is more 
probable that he put it there, using this means to withhold 
temporarily from his own bank account large sums which he 
had received from other sources. Such a device as that 
would be entirely consistent with the theory of fraud and 
concealment which is maintained by the prosecution. Cap- 
tain Carter is admittedly a shrewd and clever man, and it is 
apparent from an examination of these accounts that he has 
resorted to various devices to cover up his tracks and conceal 
the true character of his transactions. Whether this was 
one of them or not, or whether the whole story is a fabrica- 
tion, can not be determined; but in view of all the evidence, 
considering the improbability of his story, the failure to 
produce corroborative proof, which was within his reach, 
the long-continued possession of the large amounts of securi- 
ties which he admittedly purchased, and the collection and 
appropriation by himself of the interest coupons thereon, 
with various other considerations which tend to discredit the 
truth of his explanation, the conclusion is forced upon the 
mind that Captain Carter, during these years from 1892 to 
1897, had enriched himself to a large degree in some manner 
not accounted for by his own testimony; and the irresistible 
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conclusion, therefore, is that the true explanation of this 
rapid accession of wealth is one that he could not safely 
make, and that it is to be accounted for only by accepting 
the theory that he participated in the fraudulent proceeds 
of the contracts under his charge. 

I am, therefore, led to the conclusion that the court- 
martial was justified in its finding of guilty upon the charges 
and specifications relating to these contracts of September, 
1896, and that the finding and sentence of the court with 
respect thereto should be approved. 


Very respectfully, 
JOHN W. GRIGGS. 
The PRESIDENT. | 





CHINESE—CERTIFICATES. 


Certain Chinese subjects, who were bona fide merchants, were refused 
admission into the United States on the ground that the nature and 
character of their business plainly, specified in the Chinese portion of 
the certificates issued by the representative of the Chinese govern- 
ment, were not stated in the English translation of the certificates accom- 
panying the same. Held, the collector was justified in refusing per- 
mission to land. 

Applicants for admission to the United States should comply strictly 
with the requirements of the act of 1884 with reference to the form 
and contents of entrance certificates. 


DEPARTMENT OF JUSTICE, 
October 12, 1899. 

Str: Acknowledging the receipt of your communication 
of October 9, with its accompanying papers, in relation to 
the case of a Chinese person named Yee Ah Lum, I have 
the honor to state that, although somewhat contrary to the 
necessary rule of this Department (20 Opin., 711; 21 Opin., 
220), I shall assume that the statement of facts contained in 
the note of the Chinese minister, dated October 2 and 
addressed to the Secretary of State, has been in effect 
adopted by vou, at least so far as given below. 

From this statement it appears that Yee Ah Lum and 
some thirty other merchants, all subjects of China, are 
detained at the port of San Francisco and refused admission 
into the United States by the collector of customs at that 
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port, on the ground that the nature and character of their 
business, plainly specified in the Chinese portion of the cer- 
tificates issued by the only authorized representative of the 
Chinese Government and duly viséd by the United States 
consular officer, were not stated in an English translation of 
the certificates accompanying the same, although it appears 
that the applicants are dona jide merchants and did every- 
thing in their power to establish their character as such and 
tocomply with the provisions of the law; the form of state- 
ment of your own letter being that the application was 
refused for the reason ‘‘ that the certificate submitted by 
the applicant was not in the form and did not contain the 
information explicitly prescribed by the statute.” 

It further appears that upon petition for rehearing ad- 
dressed to you the subject was referred upon two occasions 
to the Solicitor of the Treasury, whose opinion sustained 
the collector, and this view was approved by the Treasury 
Department. The question is now referred to me by you, 
in consideration of a request from the Chinese minister, 
through the Secretary of State, for my opinion as to the 
right of the Chinese person named, upon the facts stated, to 
land in this country. | 

Section 6 of the act of July 5, 1884 (1 Supp. Rev. Stat., 
459), provides that the certificate which every Chinese per- 
son other than a laborer, who may be entitled to come within 
the United States, must produce, shall be in the English 
language, and shall show certain facts and circumstances 
relating to the applicant’s identity and character, and in 
relation to a merchant shall state the nature, character, and 
estimated value of the business carried on by him prior to 
and at the time of his application. The treaty between the 
United States and the Empire of China, dated December 8, 
1894 (28 Stat., 1210), does not vary the foregoing require- 
ments of the law, except by permitting the certificate to be 
either that of applicant’s own Government or of the Gov- 
ernment where he last resided, because the language is 
(Article IIT) that ‘‘the provisions of this convention shall 
not affect the right at present enjoyed of Chinese subjects, 
being * * * merchants, of coming to the United States 
and residing therein.” 
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The character and purpose of the Chinese exclusion legis- 
lation demand that the statutory provisions upon which the 
right of entry is conditioned should be strictly obeyed and 
construed. This has been the ruling of the courts. (Jn re 
Ah Kee, 21 Fed. Rep., 701; Zn re Wo Taz Lz, 48 Fed. Rep., 
668; Wan Shing v. United States, 140 U. S., 424.) The act 
of 1884 does not contravene our treaty obligations, because 
it was an amendment of the previous act of May 6, 1882, 
which was entitled ‘‘An act to execute certain treaty stipu- 
lations relating to Chinese.” The treaty in force at that 
time was the treaty of November 17, 1880 (22 Stat., 826); 
but, as we have seen, the subsequent treaty did not change 
the law in reference to the present question. In short, it 
has never been considered that the act of 1884, in requiring 
a certain form and contents of the entrance certificates, 
violated any of our treaty obligations, and the uniform rule 
of the Treasury Department and the opinions of this Depart- 
ment show the view that the act should be strictly complied 
with by applicants for admission. (21 Opin., 6; 22 id., 72; 
id., 130.) As to the suggestion which appears alzunde that 
the Treasury has heretofore customarily accepted trans- 
lations of certificates, I am not advised by your letter that 
such is the fact. Therefore, even if the strict letter of the 
statute, namely, that the certificate shall be in the English 
language, might properly be waived, as to which there is 
grave doubt in view of the plain and positive language, I am 
unable to see how a translation (which shows failure in other 
respects to conform to the requirements of the act, namely, 
in that the nature and character of the merchant’s business 
are not stated therein) can be viewed as fulfilling the demand 
of the law. The argument on behalf of the applicant is 
substantially: First, that notwithstanding the language of 
the statute, the certificate may be in the Chinese language 
and a translation be accepted for the original; and second, 
that this translation, omitting a vital part of the certificate, 
may nevertheless incorporate the original and rely upon it 
for the omitted portion. I can not agree with this argu- 
ment, and I am therefore of the opinion that Yee Ah Lum 
is not entitled to land in this country. 

It seems that the hardship involved in this case, and re- 
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sulting from what is called a slight omission, as to which the 
applicant is innocent, and for which, perhaps, a transcribing 
official at the American consulate in question is responsible, 
is emphasized and brought into relief by the statements 
made and the papers submitted. Whether you in your 
administrative discretion may recognize this hardship and 
the merit of the applicants by taking a proper bond for 
their departure and, perhaps, placing them under surveil- 
lance pending the return of their certificates to China for 
completion and correction, is a subject with which it is not 
proper for me to deal. 

I return the correspondence on the subject, as you 
request. 3 


Very respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 


THE SECRETARY OF THE TREASURY. 





BONDS—DISBURSING OFFICERS. 


The five years’ limitation within which suits may be brought upon the 
official bonds of disbursing officers begins to run from the time the 
accounting officers of the Treasury make the statement of the account 
showing an indebtedness to the United States, as provided by section 
2 of the act of August 8, 1888. 


DEPARTMENT OF JUSTICE, 
October 21, 1899. 

Srr: I have the honor to acknowledge the receipt of your 
note of October 6, 1899, in which you request my opinion 
as to the proper construction of section 2 of the act of 
August 8, 1888 (25 Stat., 387), as to when the five years’ 
limitation in that section for suits upon the official bonds of 
disbursing offiters begins to run. 

The first section of this act provides for notice to the 
obligors of the official bonds of disbursing officers and 
officers chargeable with public funds, and directs that 
‘whenever any deficiency shall be discovered in the accounts 
of any official of the United States, or any officer disburs- 
ing or chargeable with public money, it shall be the duty of 
the accounting officers making such discovery to at once 
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notify the head of the Department having control over the 
affairs of such officer of the nature and amount of such 
deficiency, and it shall be the immediate duty of said head 
of Department to at once notify all obligors upon the bond 
or bonds of such official of the nature of such deficiency 
and the amount thereof.” 

Section 2 provides ‘‘that if upon the statement of the 
account of any official of the United States, or of any officer 
disbursing or chargeable with public money by the account- 
ing officer of the Treasury, it shall thereby appear that he is 
indebted to the United States, and suit therefor shall not 
be instituted within five years after such statement of sard 
account, the sureties on the bond shall not be liable for such 
indebtedness.” 

Obviously, the five years within which suit must be 
brought under this section begins to run from the time of 
making such ‘‘statement of the account * * * by the 
accounting officer of the Treasury,” showing an indebted- 
ness to the United States, for if ‘‘suit therefor shall not 
be instituted within five years after such statement of said 
account the sureties on the bond shall not be liable for such 
indebtedness. ” 

The statute is absolute in its discharge of the sureties if 
suit on the bond be not instituted ‘‘ within five years after 
such statement of said account” by the accounting officer 
of the Treasury. And it makes no exception in case the 
accounting officer does not make such statement as early as 
he should, or when a deficiency is discovered by him. 

And yet, a very important and more difficult question is 
that suggested by your statement of the practice in your 
Department, viz, in substance, that where in the account 
of a disbursing officer there appears, prima facie, a deficiency 
which may or may not prove to be real, such ‘items are sus- 
pended for further evidence, and later a final statement is 
made showing the true state of the account. And the 
question is whether upon the discovery by the accounting 
officer of an apparent deficicney he should notify the head of 
the Department, as provided in section 1 of that act. That 
section provides that ‘‘ whenever any deficiency shall be dis- 
covered,” etc., the accounting officer shall notify the head of 
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the Department. Does this mean a final and certain dis- 
covery, or does it mean that whenever from the statement 
of the account of the disbursiny officer it appears, prima 
facie, that there is a deficiency, he shall notify the head of 
the Department # Or, if neither of these, then at what time 
should he give such notice? 

’ Taking the whole statute together, with its obvious intent 
and purpose, I do not think it was intended that the account- 
ing officer should delay this notice until it has become certain 
that there is a deficiency; nor, on the other hand, do I think 
he should always report a deficiency whenever from the 
account of a disbursing officer it may appear, prima facie, 
that there is one. This may be from insufficient vouchers 
or evidence, or from clerical error or omission, or in one or 
more of various ways not inconsistent with a proper dis- 
bursement of the moneys in his hands. But I think that 
whenever in the exercise of a sound judgment, and after a 
reasonable time allowed for explanation and correction, it 
appears to the accounting officer that there is a probable 
deficiency, he should notify the head of the Department, as 
provided in section 1 of the act. 

But, as before said, whether the accounting officer makes 
the statement showing an indebtedness to the United States 
as early as he should, or does not, I am of opinion that 
the limitation fixed by section 2 of that act begins to run 
only from the time that the accounting officer of the Treas- 
ury makes the statement of account showing an indebtedness 
to the United States, as provided in that section. 

Respectfully, 
JOHN W. GRIGGS. 

The SECRETARY OF THE TREASURY. 


FREE-DELIVERY OFFICES—CIVIL SERVICE. 


When free delivery is discontinued at a post-office, such office ceases to 
be under the civil-service rules. 

Free delivery offices as a class, and not offices formerly free delivery 
offices, were intended to be within Postal Rule I, and the present 
Rule ITI. 
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DEPARTMENT OF JUSTICE, 
October 23, 1899. 

Str: I have your letter of the 9th instant, in which you 
say: 

‘*] have the honor to request a ruling on the following 
question: 

‘** When free delivery is discontinued at a post-office, does 
the post-office cease to be a classified office, or is it still 
classified under civil-service rules? In the event of a 
vacancy in the clerical force after the discontinuance of free 
delivery, would such vacancy have to be filled by a selection 
from the eligible register upon certification from the Civil 
Service Commission ¢’ 

“On the 5th of January, 1893, the President amended 
postal rule 1 of the civil-service rules so as to include in 
the classified postal service all free-delivery post-oflices. 
The amendment to the rule reads as follows: 

‘**The classification of the postal service, made by the 
Postmaster-General, under section 6 of the act of January 
16, 1883, is hereby extended to all free-delivery post-offices, 
und hereafter when any post-office becomes a free-delivery 
office the said classification of any then existing classifica- 
tion made by the Postmaster-General under said section and 
act shall apply thereto, and the Civil Service Commission 
shall provide examinations to test the fitness of persons to 
fill vacancies in all free-delivery post-oflices, and these rules 
shall be enforced therein; but this shall not include any post- 
office made an experimental free-delivery office under the 
authority contained in the appropriation act of March 3, 
1891. Every revision of the classification of any post-office 
under section 6 of the act of January 16, 1883, and every 
inclusion of a post-office within the classified postal service, 
shall be reported to the President.’ 

‘* The law provides for the establishment of free delivery 
in cities having a population of 10,000 or more, or at any 
post-office which produces a gross revenue for the pre- 
ceding fiscal year of not less than $10,000, and gives the 
Postmaster-General authority to discontinue free delivery 
within his discretion.” | 
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It is clear that, according to the language of the rule, the 
Civil Service Commission were to examine persons only in 
cases of vacancies in free-delwvery offices; also, that, accord- 
ing to the language, no civil-service rule was to be enforced 
except 27 cases arising in free-delwvery offices. As, obviously, 
the first part of this amendment intended to extend classi- 
fication only with a view to the examinations and to the 
enforcement of the civil-service rules, it seems to follow 
that, according to the natural meaning thereof, the whole 
first sentence is intended to regulate present and future /ree- 
delivery post-oflices, and no other. 

If so, we must have some strong reason for giving a 
different meaning to it, for the law insists on giving 
it its natural meaning, in the absence of absurdity or 
unreasonableness or the like. 

No such absurdity is apparent; and it seems not unreason- 
able, whether wise or not, for the President to have 
intended, what his words naturally mean, that the set of 
post-offices known as free-delivery offices—a set whose mem- 
bership was liable to diminution and increase under the 
statutes (act of January 3, 1887)—should have the civil- 
service rules extended to the force of employees therein. 

It would, in fact, be anomalous and strange to see those 
rules enforced in post-offices for the sole reason that they 
had been free-delivery offices, and not enforced in any other 
offices identical in character with them, as they actually are. 

Your communication takes no note of the fact that this 
postal rule No. 1 has been altered by the President; but I 
am not of the opinion that the alteration was intended to 
change the general sense of it so far as it relates to the 
matter now under consideration. 

On the contrary, the sense I am attributing to that rule 
seems to be again, and in a different form, expressed by the 
opening words of it: ‘*The post-office service shall include 
the officers and employees zm any free-delivery post-oflice 
who have been, or may hereafter be, classified under the 
civil-service act.” 

Certainly this would not include employees in any office 
which then (1896) had been, but was no longer, a free-deliv- 
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ery office, and if offices which have been are excluded, we 
may well suppose the same intent as to offices which shall 
have been. The natural sense of the words of the new rule 
confines it and confines ‘‘the postal service ” to ‘any present 
and future free-delivery office. Atleast to lawyers familiar 
with the interpretation of wills it must seem the natural 
meaning of the provision, that it concerns only the free- 
delivery post-offices as a well-known changeable ‘‘ class.” 

If the intent we attribute is thus reiterated in a new form 
by the new rule, it is needless to consider whether or not, 
in the interim, those charged with applying the rule had 
interpreted it differently, a fact which would otherwise 
(provided the interpretation were considered a doubtful 
question) be worthy of attention. 

The rule being self-acting, so as to take in any new free- 
delivery post-office, from the mere fact of its existing, so, 
by operation of law, or rather, so to speak, by operation of 
Fact, an office ceasing to be a free-delivery office may wel: 
have been intended to go out again. 

Neither do I think that paragraph 7 of Rule IIJI—‘‘All 
officers and employees who have heretofore been classitied 
under the civil-service act shall be considered as still classi- 
fied and subject to the provisions of these rules ”—affects our 
question. 

That concerns employees classified at the date of promul- 
gating that paragraph, since it says that they shall be con- 
sidered as “‘still” classified. After (or notwithstanding) the 
promulgation of a set of new rules, they were to be con- 
sidered as remaining classified and subject, etc. 

It does not say that they shall be considered as forever so, 
but still, that is, be considered as continuing so, for how 
long is not stated. If I am right in supposing that under 
the previous rule the employees of a free-delivery office 
would and did, if any case arose, cease to be under the civil- 
service rules upon the office ceasing to be such free-delivery 
office, I do not think the language of paragraph 7 incon- 
sistent with the perpetuation of such a rule or intended 
to have any bearing upon it. 

It seems to me that the more logical, consistent, sensible 
view of the matter is that free-delivery offices as a class, and 
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not offices formerly free-delivery offices, were intended to 
be within the postal Rule I and the present Rule III. 
Respectfully, 
JAS. E. BOYD, 
Acting Attorney-General. 
The PostMasTER-GENERAL. 


LICENSES—PHILIPPINE ISLANDS. 


A patent or license granted July 11, 1898, to a Spaniard for the manu- 
facture of hemp by steam, ete., in the Philippine Islands for the term 
of five years is protected by article 13 of the treaty with Spain, if on 
that date it would, in ordinary times, have been good under Spanish 
law, notwithstanding American law gives no identical rights. 

The laws of Spain concerning industrial property were contemplated by 
the framers of article 13 in providing protection for Spanish rights. 

The laws of Spain concerning industrial property explained. 


DEPARTMENT OF JUSTICE, 
November 11, 1899. 

Str: I have received your letter of the 17th ultimo, 
inclosing one from the Secretary of State, and asking my 
opinion upon the following: 

‘*A Spanish gentleman by the name of Bernabe de Codes, 
has a ‘patent’ (license or concession) for five years for the 
manufacture of hemp by steam, to make cords, etc., in the 
Philippine Islands. 

‘*The said Mr. Codes has complied with all the require- 
ments of the Spanish laws of July 30, 1878, and May 14, 
1880, by which his patent is extensive to the Spanish prov- 
inces of Ultramar. 

‘*The said patent for five years was granted to Mr. Codes 
by the Spanish Government on July 11, 1898. This gen- 
tleman desires to know if the decree of the Spanish author- 
ities will hold good in the Philippines under the present 
régime.” 

The law of Spain concerning industrial property (pro- 
piedad industrial) of July 30, 1878, seems to be still in force. 
In that law we find: 

‘¢ Art. 1. Every Spaniard or foreigner who undertakes 
to establish in the Spanish dominions an industry new in the 
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same shall have the right of exclusive carrying on (explo- 
tacion) of his industry during a certain number of years, 
under the rules and conditions prescribed in this law. 

‘* Art. 2. The right spoken of in the preceding article is 
acquired by obtaining from the Government a patent of 
invention. 

‘* ArT. 3. These may be objects of patents: 

‘** Machines, apparatus, instruments, mechanical or chem- 
ical processes or operations, which in whole or in part are 
of the applicant’s own invention, or new, or which, without 
these characteristics, are not found established or practiced 
in the same mode and form in the Spanish dominions. 

‘* New industrial products or results, obtained by new or 
Known means, provided that their carrying on (explotacion) 
goes to establish a branch of industry in the country. 

‘‘ArT. 4. Patents concerning the products or results men- 
tioned in the second paragraph of the preceding article 
shall not prevent other patents concerning the objects men- 
tioned in the first paragraph directed to obtain the same 
products or results. 

‘‘ArT. 5. The word ‘new’ in article 3 means that which is 
not known nor found established or practiced in Spanish or 
foreign dominions. 

‘‘Art. 6. The right which the patent of invention con- 
fers, or that which is derived from the application to obtain 
it, may be transferred (transmitirse) in whole or in part by 
any of the means established by our laws in regard to indi- 
vidual property. 

**ART. 8. Every patent shall be considered as conceded, 
not alone for the Peninsula and adjacent islands, but for the 
provinces beyond the sea. 

‘‘ArT. 9. These can not be objects of patents: 

‘1. The result or product of the machines, apparatus, 
instruments, processes, or operations mentioned in para- 
graph 1 of article 3, if they are not embraced in paragraph 
2 of the same article. 

‘2. The use of natural products. 

* * * * * * & 
‘*4, Pharmaccutical or medical preparations of any kind. 
‘ArT. 11. Patents for inventions are to be given without 





TO THE SECRETARY OF WAR. 619 


previous examination as to novelty and utility; they are not 
to be considered, therefore, in any case as a declaration of 
the novelty or utility of their objects, ete. 

‘‘ArtT. 12. The duration of patents of invention shall be 
twenty years, with no extension (improrrogables), if they 
are for objects of the applicant’s invention and new.” 

The duration of patents for whatever is not of the appli- 
cant’s own invention, or, even if it is, is not new, shall be 
only five years, with no extension. 

The article, nevertheless, does allow an extension, but 
only in case of an invention by the applicant. 

It is clear from this law and your communication that 
Mr. Codes’s patent is for something we should not calla 
patentable invention and should not issue a patent to pro- 
tect. At the same time it is for something which a slight 
extension of our own policy concerning such things might 
naturally embrace. It gives a monopoly of a line of indus- 
try, new to Spain, if not to the world, to one who intro- 
duces it into Spain. 

Article 13 of our recent treaty with Spain says: 

‘* The rights of property secured by copyrights and pat- 
ents acquired hy Spaniards in the island of Cuba, and in 
Porto Rico, the Philippines, and other ceded territory, at 
the time of the exchange of the ratifications of this treaty, 
shall continue to be respected.” 

This article is limited as to Cuba to the time of the Ameri- 
can occupation. 

In the Spanish copy of the treaty, the article, instead of 
‘‘rights of property secured by copyrights and patents ac- 
quired by Spaniards,” says, ‘‘the rights of property, liter- 
ary, artistic, and industrial, acquired by Spaniards.” 

Without undertaking to pass upon the questions, which 
your communication does not enable me to decide, whether 
Mr. Codes complied with Spanish law and regulations and 
had a business patentable under them, it seems to me that if 
on July 11, 1898, he would, under ordinary circumstances, 
have become entitled as a patentee, this article 13 of the 
treaty was intended to and does protect his rights, notwith- 
standing the unusual events preceding and following that 
date. 
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The treaty in Spanish, like the Spanish law of 1878, speaks 
of *‘industrial property.” It concerns only Spanish rights 
acquired under Spanish laws; and the framers of it must be 
presumed to have known something of those rights and laws 
of which they were treating and to have had in mind such 
laws as that of July 30, 1878, corresponding to our laws re- 
lating to patents. In English, the words ‘‘industrial prop- 
erty” become ‘‘ patents.” 1 think it reasonable to infer 
from these things that the article was drawn up with a view 
to embracing property recognized by the Spanish laws 
which correspond with our patent laws, even if that prop- 
erty was not identical with that recognized by our laws. 

I see nothing in the nature of the right claimed, in that it 
might be objected to as a monopoly, to cause a different in- 
terpretation of the treaty or to prevent that article of the 
treaty from being constitutional and obligatory. 


Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF War. | 
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Neither boatswains, gunners, nor warrant machinists are officers of the 
line of the Navy within the meaning of the Revised Statutes, the acta 
of August 5, 1882, and March 3, 1899. 

Boatswains and gunners are officers in the line of command, and there 
is nothing in the classification in the act of 1862 to indicate an intenht 
to make unlawful the exercise of command by them. 

These officers are not improperly classed in the Regulations of the Navy 
as officers of the line, and may therefore be given the star upon their 
uniforms. 

Warrant machinists created by the naval personnel act were not placed 
in the list of line officers of the Navy. 

Warrant machinists are not entitled to command. 


DEPARTMENT OF JUSTICE, 
November 15, 1899. 

Str: I have received your letter asking my opinion as to 
the following question: 

‘‘Whether under the provisions of the law boatswains 
and gunners are properly classified by the Navy Regulations 
(article 16) as line officers; and if so, whether warrant 
machinists should, under the law, be so classified.” 
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Accompanying your letter are copies of communications 
discussing whether boatswains, gunners, and warrant ma- 
chinists should be placed over commissioned staff officers 
and whether they should wear the star on the sleeve, which 
is stated to be appropriate for line officers only. 

Your letter is also accompanied by printed uniform regu- 
lations giving the star to mates, gunners, and warrant 
machinists and addenda to the same, striking out the words 
‘‘and warrant machinists.” 

In 1862 Congress passed an act purporting to establish 
the grade of line officers in the Navy. Prior to that time 
there is little or nothing in the statutes about the line of 
the Navy. 

In that statute, without explaining which of the various 
meanings of the word ‘‘line” Congress had in mind, it left 
no doubt as to the officers it intended to embrace among line 
officers of the Navy, for it mentioned them all, beginning 
with the admirals and extending through captains, com- 
manders, lieutenants, masters, and ensigns to midshipmen. 
This specification was practically repeated in the acts of 
July, 1866, in the Revised Statutes of 1873, in an act of 
August 5, 1882, and in the recent naval personnel act. It 
omits boatswains, gunners, etc. 

It seems to be clear that, within the meaning of the 
Revised Statutes and subsequent laws, line officers of the 
Navy are the officers specified in this way and that no others 
are such officers of the line. 

It follows that none of the officers referred to by you are, 
within the meaning of those laws, officers of the line. 

It is also obvious that all officers specified by Congress as 
line officers were thereby distinguished from all officers not 
specified, whether those officers were staff officers properly 
so called or officers belonging to special corps, such as the 
pay corps, the medical corps, and the like, warrant oflicers 
or petty officers. 

It does not follow from all this, however, that Congress 
intended to deprive boatswains and gunners of any position 
they may have acquired in the Navy. 

From the earliest times the officers of the Navy have been 
divided into commission officers, warrant officers, and petty 
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officers, the difference being rather a difference in the mode 
of appointment or designation than one growing out of the 
function to be performed. 

The commission officers were those holding commissions 
from the President like the commissions of other officers of 
the United States; warrant officers had no such commissions, 
but only warrants given by the President or Navy Depart- 
ment; and petty officers were rated or designated by the 
commanders of their respective vessels from among the 
enlisted men on board. 

Froin the earliest times boatswains, gunners, carpenters, 
and sailmakers were among the warrant officers, but they 
were by no means all of them, for midshipmen, mates, and 
various others were warrant officers. 

The earliest Naval Regulations I find throwing any light 
upon this subject are those of 1818, but in the correspond- 
ing British orders of 1806 I find the following: 

‘‘The order in which officers shall take precedence and 
command in the ship to which they belong is as follows: 
Captain or commander, lieutenant, sublieutenant, master, 
second master, gunner, boatswain, master’s mate, midship- 
men.” 

I find that gunners, boatswains, and carpenters are therein 
mentioned as warrant officers, and the sailmakers directed to 
report to the boatswains. 

In our Regulations of 1818 I find, under the head of rank 
and command: 

‘* Paragraph 4. The order in which officers shall take pre- 
cedence and command in the ship to which they belong is as 
follows: 

‘*Captain or commander, lieutenant (agreeably to date or 
number of command), master’s mate, boatswain, gunner, 
carpenter.” 

The sailmaker was, as in the British service, to report the 
condition of the sails to the boatswain. He has at the 
present day ceased for obvious reasons to have importance 
in the Navy. | 

It thus appears that boatswains and gunners were in 1818 
classed by the regulations as in the lene of command, and that 
they had probably been long before that in such line of 
command. 


- 
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The Regulations of 1818 are, in a note to the Rules of the 
Navy Department of 1832, spoken of as then in full force, 
except as expressly amended, and how little they were 
amended in any way affecting hoatswains and gunners is 
clear from the Regulations of 1841, in which, under the head 
of rank and command, I find the following: 


**CHAPTER I. 


‘*ARTICLE 1. Sea officers of the Navy of the United States 
shall take rank and command in the following order: 


1. Admirals. < OfaGers: Whe. Au: 


. Vice-admirals. thorized by law. 


. Rear-admirals. 
Captains. 
Commanders. 

. Lieutenants. 


Masters. 
. Second masters. 
9. Passed midshipmen. 


10. Master’s mate, if warranted as such. 


= oe 11. Boatswains. 
. 12. Gunners. 


13. Midshipmen. 
14. Carpenters. 
| 15. Sailmakers. 


‘‘ARTICLE 2. The above-named commission officers shall 
take precedence and command in their respective ranks ac- 
cording to the priority of the dates of their commissions; 
second masters and passed midshipmen according to the 
number or date of certificates of their examination or of 
their warrants as such, and the other warrant officers accord- 
ing to their date. 

‘*ARTICLE 3. No officer of any rank below that of a second 
master shall be entitled to exercise any authority or com- 
mand over any other officer of the same or inferior rank, ex- 
cepting when employed on detached service when there is no 
superior officer present, or when he shall have succeeded to 
the command of a vessel or navy-yard by the death or ab- 
sence of all superior officers, or when he shall have charge 
of a watch, or when it shall be necessary for the suppres- 
sion of a riot, quarrel, or other manifest impropriety of cdn- 
duct, or when duly appointed to act in some higher grade.” 


Commission 
officers. 
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On November 11, 1851, the Department promulgated regu- 
lations, orders, and decisions which seem to have made no 
changes so far as our present inquiry is concerned. _ 

The Regulations of 1865 coming, be it observed, after the 
act of 1862, specifying line officers of the Navy, contains the 
following: 

‘*Surgeons, paymasters, naval constructors, chief engi- 
neers, chaplains, passed assistant surgeons, secretaries, assist- 
ant surgeons, assistant naval constructors, assistant paymas- 
ters, first assistant engineers, second assistant engineers, third 
assistant engineers, clerks, carpenters, and sailmakers are to 
be regarded as staff officers, and all other officers of the 
service as line officers.” 

This expression ‘‘all other” included, of course, boat- 
swains and gunners among line oflicers. 

The same regulations provided that petty officers of the 
Navy should be divided into two classes—petty officers of 
the line and petty officers of the staff—and said: ‘The class 
of petty officers of the line and the order of rank and of 
succession to command shall be as follows: First, boatswains’ 
mates,” ete. 

In the Regulations of 1869 the provisions just quoted as 
to petty officers are preserved, but those regulations do not 
clearly place boatswains and gunners in either the line or 
the staff or elsewhere than among warrant officers. Arti- 
cles 897, 898, 899, concerning funeral honors to staff, war- 
rant, and petty officers would seem, however, to indicate 
that, if not in the line, warrant and petty officers were not 
supposed to be for that reason all in the staff, since separate 
provisions for funeral honors are made for the three sets of 
officers, staff, warrant, and petty. 

The Regulations of 1870, under the head of Rank and 
Command, contain the following: 

‘* Paragraph 630. The line officers of the Navy are classed 
by law as follows: 


Admiral. Commander. 
Vice-admiral. Lieutenant-commander. 
Rear-admiral. Lieutenant. 
Commodore. Master. 
Captain. Ensign. 

Midshipman. 
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‘*631. The usage of the naval service considers also that 
mates, boatswains, and gunners are officers of the line. 

**632. Military command of, or in, vessels of war in the 
United States is exercised by the above-designated officers, 
in the order in which they are named. 

‘*633. Medical, pay, engineer officers, and others not of 
the line and not classed by law, are placed in the Annual 
Navy Register as follows: Surgeons, etc. 

‘**634. Military command of, or in, a vessel of war of the 
United States is not exercised by the above-designated 
officers. 

**647. The class of petty officers, and the order of rank, 
and of succession to command, shall be as follows: Boat- 
swain’s mates, etc.” 

The Regulations of 1876 resemble those of 1869. 

The United States Naval Uniform Regulations issued July 
1, 1885, provide that ‘‘line officers, including mates, bouat- 
swains, and gunners, will wear a star,” etc. 

The Regulations of 1893 provide: 

*‘ARTICLE 16. The officers of the line are as follows and 
they shall take rank and exercise military command in the 
order mentioned: 


Rear-admiral. Ensign. 
Commander. Naval cadet. 
Captain-commander. Boatswain. 
Lieutenant-commander. Gunner.” 


Lieutenant-commander (junior grade). 


Article 18 of these Regulations provides: ‘‘ Officers of the 
line only can exercise military command.” 

From this review of the Regulations, and from such infor- 
mation as I have obtained, it would seem that boatswains 
and gunners have been in the line of command, as a matter 
of fact, foracentury. Both of them are officers whose func- 
tions and business are ancient and are involved in the cus- 
toms of the British and American navies. 

As a navy is an organic growth its antecedents and cus- 
toms should not be ignored in an inquiry such as the present. 

If now we turn to the statutes of Congress passed at a 
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time when statutes did not commonly regulate all the minor 
details of the executive branch, passed, that is, in the for- 
mative period of our present Navy, we find that it was com- 
mon to authorize a number of vessels and then authorize 
the President to officer and man them as he might see fit. 
Details in the business of the Navy, manifestly, had to be 
regulated in some way long before Congress put into shape 
its present system of statutes on the subject. 

We find, also, in the first half century of the history of 
the Navy a number of statutory references to the Regula- 
tions and to the warrant officers, and express mentions to 
boatswains, gunners, sailmakers, and carpenters, but in 
none of these instances, nor in any other, have I been able 
to find that the duties assigned to the boatswain and gun- 
ner, or the command allowed to be exercised by them, met 
with Congressional disapproval. 

From all that has been said I think we may conclude 
that treating those officers as in the line of command was 
not without lawful authority before 1862. The act of that 
year in speaking of ‘‘the line” evidently does not mean 
‘**the line of command,” and I see nothing in its classification 
to indicate an intent to make unlawful the exercise of com- 
mand by boatswains and gunners. 

These things being so I think those officers are not 
improperly classed in the regulations as officers of the line, 
and that they can properly be given the star upon their 
uniforms. 

The machinist has existed in the Navy for some time, of 
course, and yet for no great period. He has been a rated 
or petty officer. (Art. 794, Regulations of 1893.) The 
personnel act of this year, creating the office of warrant 
machinist, shows plainly that Congress did not intend to 
place the machinists in zfs own list of line officers, for it 
repeated that list in section 7 and omitted them. 

They had previously been connected with the engineer 
corps or its business, a staff or special corps no part of 
which had heen exercising military command. 

The personnel bil has not been regarded as 2pso facto trans- 
ferring all the officers of that corps to the lene of command. 
(See General Order 524.) 
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As these machinists do not appear to have previously 
exercised military command, I think that, before they are 
to be held entitled to command, and others, including senior 
officers, held to be under obligations to obey them, some- 
thing positive to that effect should be produced from the 
personnel act or from the general nature of their duties or 
elsewhere. The presumption is the other way, and I find 
nothing to overcome it. 

Respectfully, 


JOHN W. GRIGGS. 


The SECRETARY OF THE Navy. 
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Congress having failed to legislate on the subject of public lands for the 
Hawaiian Islands, the government of Hawaii is not reinvested with 
its former power of their disposition. 

The Hawaiian Republic, as a separate and sovereign power, ceased to 
exist when the resolution of annexation took effect, and it exists as an 
organized government only for the purpose of municipal legislation 
and for such special purposes as were expressed in the resolution, the 
gale and disposition of the public lands not being one of the latter 
class. 

The term ‘‘municipal leygislation”’ is limited to that class of laws that 
relates solely to the internal aftairs of the country and the relations of 
the people to each other. 

By the resolution of annexation the public property of Hawaii, including 
the lands, became vested in the United States, and only by their author- 
ity or direction can those lands be disposed of. 

All interest of the Republic of Hawaii in public lands at the time the 
resolution of annexation took effect were thereby transferred to the 
United States, and thenceforth the officials of Hawaii were without 
power to convey by grant or cession the legal or equitable title of the 
United States. 

The revolution of annexation took effect as of the date of its approval, 
to wit, July 7, 1898, with respect to public lands and not August 12, 
1898, the date on which the ceremonies took place formally transfer- 
ring possession. 

The Hawaiian government has no power to convey or confirm title to 
public lands where conditional sales or entries were made prior to the 
resolution of annexation, and the conditions entitling such persons or 
entrymen to a grant have been subsequently performed. 
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DEPARTMENT OF JUSTICE, 
November 21, 1899. 

Str: By an Executive order bearing date of September 
11, 1899, you directed ‘‘that all proceedings taken or pend- 
ing for the sale or disposition of public lands in the Hawaiian 
Islands shall be discontinued; and that if any sales or agree- 
ments for sale of said public lands have been made since the 
adoption of the resolution of annexation the purchasers 
shall be notified that the same are null and void, and any 
consideration paid to the local authorities on account thereof 
shall be refunded.” 

This order was issued in conformity to an opinion ren- 
dered to you by myself on September 9, 1899, wherein the 
power of the local government of Hawaii to make sale and 
disposition of the public lands in the Hawaiian Islands was 
considered, and the conclusion was reached that upon the 
approval of the resolution of annexation those lands became 
the property of the United States and could be disposed of 
only in accordance with the laws of Congress. 

I am now put in possession by you of a communication, 
with accompanying documents, from Hon. Alfred S. Hart- 
well, special agent of the government of the Republic of 
Hawaii in Washington, wherein he requests, on behalf of 
President Dole, a reconsideration of your Executive order 
of September 11, 1899. You have requested me to examine 
and hear for you the questions involved and the views of 
the representatives of the local government of Hawaii, and 
to advise you thereon. 

There are several grounds of objections to the legality 
and propriety of the order of September 11, 1899, which are 
raised on behalf of President Dole. I will state them and 
consider them in the order in which they are. offered. 

In the first place, it is contended that the provisions of 
the resolution of annexation, taken in connection with the 
failure of Congress up to the present time to pass any special 
laws concerning the management and disposition of the 
public lands of Hawaii, show that it was intended by the two 
governments that, pending Congressional legislation, the 
existing government of the Hawaiian Islands should con- 
tinue to administer its public land laws. This contention is 


TO THE PRESIDENT. | 629 


based principally upon that clause of the resolution which 
declares that the ‘‘municipal legislation of the Hawaiian 
Islands not enacted for the fulfillment of the treaties so ex- 
tinguished, and not inconsistent with this joint resolution, 
nor contrary to the Constitution of the United States, nor 
to any existing treaty of the United States, shall remain in 
force until the Congress of the United States shall otherwise 
determine.” 

This contention was adversely disposed of by me in my 
opinion of September 9, 1899, an appropriate portion of 
which I here repeat: 

‘¢Tt is only necessary to refer to the language of the reso- 
lution and to the well-understood principles of public law 
which govern the subject of territory ceded by one Govern- 
ment to another to reach the easy conclusion that the public 
lands in the Hawaiian Islands, upon the approval of the 
joint resolution of cession, became the property of the 
United States, and could thereafter be disposed of only in 
accordance with such special laws as Congress might there- 
after enact. The preamble of the resolution declares: 

‘*< Whereas the Government of the Republic of Hawaii 
having in due form signified its consent in the manner pro- 
vided by its constitution to cede absolutely and without 
reserve to the United States of America all rights of sover- 
eignty of whatsoever kind in and over the Hawaiian Islands 
and their dependencies, and also to cede and transfer to the 
United States the absolute fee and ownership of all public, 
Government, or Crown lands, public buildings or edifices, 
ports, harbors, military equipment, and all other public 
property of every kind and description belonging to the 
Government of the Hawaiian Islands, together with every 
right and appurtenance thereunto appertaining.’ 

‘And the resolution following this preamble resolves: 

‘**That said cession is accepted, ratified, and confirmed, 
and that the said Hawaiian Islands and their dependencies 
be, and they are hereby, annexed as a part of the territory 
of the United States and are subject to the sovereign domin- 
ion thereof, and that all and singular the property and 
rights hereinbefore mentioned are vested in the United 
States of America.’ 
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‘*This language expressly recites the cession and transfer 
to the United States of the absolute fee and ownership of 
all public, Government, or Crown lands, and all other public 
property of every kind.and description belonging to the 
Government of the Hawaiian Islands. 

‘*The resolution of annexation further provides: 

‘**The existing laws of the United States relative to 
public lands shall not apply to such lands in the Hawaiian 
Islands; but the Congress of the United States shall enact 
special laws for their management and disposition: /ro- 
vided, That all revenue from or proceeds of the same, 
except as regards such part thereof as may be used or occu- 
pied for the civil, military, or naval purposes of the United 
States, or may be assigned for the use of the local govern- 
ment shall be used solely for the benefit of the inhabitants 
of the Hawaiian Islands for educational and other public 
purposes.’ 

‘*The effect of this clause is to subject the public lands in 
Hawaii to a special trust, limiting the revenue from or pro- 
ceeds of the same to the uses of the inhabitants of the 
Hawaiian Islands for educational or other public purposes. 
This merely restricted the uses to which the proceeds of 
such lands could be put, but did not in anywise affect the 
previous provisions of this clause, which conferred upon 
Congress the sole and absolute authority to provide for the 
management and disposition of these lands. The effect of 
the language quoted is to vest in Congress the exclusive 
right, by special enactment, to provide for the disposition 
of public lands in Hawaii. Possibly such would have been 
the effect of the resolution even if this language had not 
been inserted. But the language having been expressly 
inserted there can be no doubt whatever but what the effect 
of the resolution is to deprive the local government of 
Hawaii of all authority to dispose of these lands in any 
manner whatever, except by virtue of special laws enacted 
by Congress. The fact that Congress has failed up to 
this time to legislate on the subject has not reinvested 
the Hawaiian government with its former power of dispo- 
sition. That power ceased upon thé cession. The lands 
then became the property of the United States and could 
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be disposed of only in accordance with the laws of 
Congress.” 

I referred in my opinion to the language of the Supreme 
Court of the United States in the case of Harcourt v. Gail- 
liard (12 Wheaton, 523) as expressive of the general prin- 
ciple which governs and controls this subject. 

I can not but think that the representative of the Ha- 
_ waiian Government has failed to appreciate the fact that 
the Hawaiian Republic as a separate and sovereign power 
ceased to exist when the resolution of annexation took effect. 
It existed as an organized government only for purposes of 
municipal legislation within the well-accepted meaning of 
that phrase, and for such special purposes besides as were 
expressed in the resolution, the sale and disposition of the 
public lands not being one of the latter class. 

In a case involving the question of a grant made by Spain 
after the date of a treaty ceding territory and prior to the 
ratification of the treaty, the Supreme Court of the United 
States, discussing the effect of the signature of treaty con- 
ventions and the date when they took effect and the power 
of the ceding country over public lands pending ratifica- 
tion, expressly limits the meaning of the term ‘* municipal 
legislation” to that class of laws that relate solely to the 
international affairs of the country and the relations of the 
people to each other, and declares that the exercise of sover- 
eignty by the ceding country ceases after the signature of 
the treaty ‘‘except for strictly municipal purposes, espe- 
cially for granting lands.” (Daw/s v. The Police Jury of 

Concordia, 9 Howard, 280-289. ) 

Similar language is commonly used in expressing the legal 
conditions in a country conquered by arms. It is commonly 
said that in such cases the municipal laws governing the 
people in their relations with each other remain in force, 
subject to the will of the conqueror, but that the power and 
authority of the former sovereign either to make laws, exer- 
cise dominion, or grant rights or privileges or make con- 
veyance of public property are terminated. 

The existing government of Hawaii very clearly, by the 
resolution of annexation, parted with all ownership of the 
public lands of Hawaii. Indeed, it is scarcely an adequate 
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expression of the fact to say that it parted with the owner- 
ship, because that government, as a sovereign power, was 
dissolved and ceased to exist. Its public property, includ- 
ing lands, became vested in the United States, and only by 
the authority or direction of the United States could those 
lands be disposed of. If there is any authority left in the 
officials exercising government in Hawaii to grant to pur- 
chasers and others good title to lands which by the resolu- 
tion were conveyed to the United States, it must be by 
reason of some delegation in the nature of agency, and that 
delegation must be found in the resolution of annexation, 
because there has been no other legislation by Congress on 
this subject. But, as I have previously decided and as I 
have herein pointed out, no such authority is contained 
in the resolution, but the reasonable and natural construc- 
tion of its language is opposed to such a contention. The 
case may be summed up by the statement that whatever 
right, title, interest, or property the Republic of Hawaii 
had in public lands at the time the resolution of annexation 
took effect were transferred thereby to the United States, 
and thenceforth the officials of the Hawaiian Republic were 
without any power whatever to convey by any kind of 
grant or concession the legal or equitable title of the United 
States. 

Second. It is suggested that the Executive order of Sep- 
tember 11, 1899, should be modified sco as not to apply to 
sales or agreements for the sale of public lands made between 
the date of the approval of the resolution and the 12th day 
of August, 1898, which was the date on which the ceremo- 
nies took place at Honolulu evidencing the formal taking 
possession by the United States of the Hawaiian Islands. 
Exactly what these ceremonies were I am not informed, 
except that they comprised the lowering of the Hawaiian flag 
and the running up of the flag of the United States in the 
presence of the former diplomatic representative of the 
United States in Hawaii and of the officials of the Hawaiian 
Republic. 

Our Supreme Court, speaking with reference to this par- 
ticular subject of international jurisprudence and construc- 
tion, has said: 

‘‘All treaties, as well those for cessions of territory as for 
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other purposes, are binding upon the contracting parties, 
unless when otherwise provided in them, from the day they 
aresigned. The ratification of them relates back to the time 
of signing. (Vattel, B. 4, c. 2, sec. 22; Mart. Summary, 
B. 8, c. 7, sec. 5.) 

‘“*It is true that in a treaty for the cession of territory its 
national character continues, for all commercial purposes; 
but full sovereignty for the exercise of it does not pass to 
the nation to which it is transferred until actual delivery. 
But it is also true that the exercise of sovereignty by the 
ceding country ceases, except for strictly municipal pur- 
poses, especially for granting lands. And for the same rea- 
son in both cases, because, after the treaty if made, there is 
not in either the union of possession and the right to the ter- 
ritory which must concur to give plenum dominium et utile. 
To give that there must be the jus a rem and the jus in re, 
or what is called in the common law of England the juve et 
sersines conjunctio. ‘This general law of property applies 
to the right of territory no less than to other rights, and 
all writers upon the law of nations concur that the practice 
and conventional law of nations have been conformable to 
this principle’. (Puffendorf par Barbeyrac, lib. 4, c. 9, sec. 8, 
note 2.) 

**( Davis v. The Police Jury of Concordia, 9 Howard, 289.)” 

The reasons for this doctrine, as given by the courts, are 
that if the ceding power were to be permitted to make 
grants and concessions of land, privileges, and franchises 
between the date of the signature of the treaty and the day 
of ratification, the concessionary might be deprived of a 
very valuable portion of the estate which it had contracted 
to receive. So far does the doctrine go that it is declared, 
that before the signature of the treaty, but after negotia- 
tion has begun for cession of territory, grants of land can 
not be made in it without being subject to confirmation by 
the sovereign to whom transfer is to be made. It is too 
manifest to require anything more than statement that if a 
sovereign could exercise the power of alienation of the 
public domain after a treaty had been signed and before its 
ratification, he might change materially the relations which 
the people of the ceded territory had to each other, and 
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establish a different condition than that which had been con- 
templated when the agreement was definitely concluded. 
‘*The law of nations does not recognize in a nation ceding a 
territory the continuance of supreme power over it after the 
treaty has been signed, or any other exercise of sovereignty 
than that which is necessary for social order and for com- 
mercial purposes and to keep the cession in an unaltered 
value until a delivery of it has been made.” (Davis v. 
Police Jury of Concordia, supra.) 

I do not think that the difference in the method of cession 
employed in this case requires a different rule of interpreta- 
tion from that which would have been employed if the ces- 
sion had been by treaty. The reasons that are applicable 
in the one case are equally applicable in the other. The 
language of the resolution is in the present tense. It 
declares that ‘‘the said cession is accepted, ratified, and 
confirmed, .and that the said Hawaiian Islands and their 
dependencies be, and they are hereby, annexed as a part of 
the territory of the United States and are subject to the sov- 
ereign dominion thereof, and that all and singular the prop- 
erty and rights hereinbefore mentioned are vested in the 
United States of America.” 

This resolution follows a preamble in which it is solemnly 
stated that the government of the Republic of Hawaii had, 
in due form, signified its consent, in the manner provided by 
its constitution, to cede absolutely and without reserve to 
the United States of America all rights of sovereignty, etc. 
If the ceremonies that were performed on the 12th of 
August, 1898, were necessary as evidencing the ratification 
of the agreement between the two governments, and if the 
government of Hawaii can be considered to have participated 
in those ceremonies, then, unquestionably, their action made 
the effect of the resolution relate back to the date of its 
adoption and required that it should be given effect in ac- 
cordance with its language, which related to the date of its 
adoption rather than to the date of the subsequent ceremo- 
nies. Nothing is said in the resolution as to any formal 
delivery or any further solemnity for the purpose of trans- 
ferring absolutely the title to the United States. The reso- 
lution assumes that the annexation was complete with the 
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adoption of the resolution by which the assent of the United 
States to the offer of the Republic of Hawaii was given. 

I therefore advise you that in my opinion with respect 
to the public lands the resolution took effect as of the date 
of its approval, to wit, July 7, 1898. 

Third. The special agent of the Hawaiian government 
refers to certain correspondence between Mr. Sewall, the 
special agent of the United States at Honolulu, and the 
Department of State at Washington as establishing a justi- 
fication for the exercise of the power of sale by the govern- 
ment of Hawaii subsequently to the annexation. At the 
request of the Hawaiian government the following ques- 
tion was submitted to the Department of State on August 
6, 1898: 

‘**Should not President Dole continue to exercute land 
patents and deeds in the ordinary dealing with government 
lands under the Hawaiian land laws?” 

To which it was answered by Mr. Sewall, in conformity 
with his instructions, as follows: 

‘*Resolution provides that land laws of the United States 
shall not apply to public lands in Hawaii, and that municipal 
legislation of Hawaii generally shall remain in force.” 

The Hawaiian authorities regarded this answer as tanta- 
mount to a declaration of opinion on the part of the Depart- 
ment of State that they were authorized to make grants of ° 
public domain in the absence of any legislation by Congress 
to the contrary. 

It will be observed that, taken by itself, this response to 
the question of the Hawaiian government does nothing more 
than recite two unquestioned provisions of the resolution, 
neither of which by itself, in my Judgment, was pertinent 
to the question or decisive of it. It is impossible to say that 
the special agent of the State Departinent intended by this 
reply to answer the question in the affirmative, although it 
is perhaps natural to infer such an intention. But the ques- 
tion is one involving naked power—a power to dispose of 
the lands of the United States, which, under the Constitu- 
tion, can only be disposed of in conformity to the will of 
Congress. It is not a question of the good faith of the 
Hawaiian officials, for that is unquestioned. A wrong infer- 
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ence as to the meaning of the answer forwarded by Mr. 
Sewall could not effectuate the exercise of an unauthorized 
power of sale, nor vest in a grantee title to lands which the 
Hawaiian government, under a careful consideration of the 
law, is decided to have been without power to convey. 

Fourth. It is represented that there are large numbers of 
sales of public lands which were made by the Hawaiian 
government to carry out its own agreements concerning the 
same, made prior to August 12, 1898. I understand this 
class of cases to comprise those where conditional sales or 
entries were made by purchasers or entrymen prior to the 
resolution of annexation, and where the conditions enti- 
tling the purchaser or entryman to a grant have been subse- 
quently complied with. 

What I have said as to the cessation of the power of the 
Hawaiian government to make original salesand conveyances 
subsequently to the cession applies, from a legal point of view, 
to this class of cases. The difficulty is that the power of 
the Hawaiian government, as a sovereign possessed of sov- 
ereign right to make conveyances and grants of land, ceased, 
and all its powers and sovereign rights in this respect were 
transferred to the United States. This was the same with 
reference to lands under conditional agreements or under 
lease as in the case of lands unaffected by any equitable 
‘ interest. Undoubtedly the Government of the United States 
can be trusted to do justice to all persons having just claims 
of this nature. Doubtless Congress will, by legislation, pro- 
vide means and instruments for vesting and confirming such 
titles. The only question for my decision is whether such 
power now exists in the Hawaiian government, and I think 
it does not. 

Fifth. Attention is called to the fact that the Executive 
order under consideration directs that any consideration paid 
to the local authorities on account of lands sold subsequently 
to the adoption of the resolution of annexation shall be 
refunded to the purchasers, and there is no provision of law 
which authorizes or permits the use of any money in the 
Hawaiian treasury for that purpose. If this be true, then 
that portion of the order will be ineffective. I assume it 
was not intended that payment should be made contrary to 
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the local law and regulations of Hawaii, or that money 
should be provided by any arbitrary or unnatural means, 
but only that in due course of law the money should be 
appropriated and applied for that purpose. 


Very respectfully, 
JOHN W. GRIGGS. 
The PRESIDENT. 
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Negotiable paper may be transferred so as to pass the title and owner- 
ship, by the indorsement of the payee or indorsee thereon, which 
may be made as well by the agent of such payee or indorsee as by 
such principal. 

In the making of such indorsement it is only necessary that the agent 
act by the authority of the principal, which authority may be con- 
ferred in writing, orally, or by a continual practice or use, with the 
permission of the principal. 

Section 3477, Revised Statutes, with reference to the assignment of 
claims, applies only to such claims as require allowance by some 
accounting officer, an ascertainment of the amounts due thereon, and 
the issue of a warrant for their payment. 

Checks of disbursing officers drawn upon the public Treasury or an 
assistant treasurer of the United States may be properly indorsed and 
transferred by either the payee, indorsee, or by an agent of either, 
acting as such under a power of attorney from such payee or indorsee. 


DEPARTMENT OF JUSTICE, 
November 27, 1899. 

Srr: I have to acknowledge the receipt of your note of 
November 17, 189%, with the inclosures therein referred to, 
asking my opinion, in substance, whether checks drawn by 
disbursing officers of the Government upon the Treasurer 
or an assistant treasurer of the United States may be legally 
indorsed and transferred by an agent of the payee, acting 
as such under a power of attorney given by such payee. 

In reply I have the honor to say that it is a part of the 
general law applicable to mercantile, negotiable paper—of 
which checks drawn for a certain specified sum and payable 
on presentation to the order of a person therein named are 
a species—that such paper may he transferred so as to pass 
the title to and ownership thereof, by the indorsement of 
the payee or indorsee thereon, and the general law of agency 
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is so far applicable thereto that such indorsement may be 
made as well by the agent of such payee or indorsee as by 
such principals themselves, the only question in such cases 
being as to the existence of such authority. 

Equally well settled is it that the authority of such agent 
to make such indorsements may be conferred and shown by 
either a formal power of attorney, by a less formal writing, 
or orally, or by a continual practice or use with the permis- 
sion of the principal. No special form or mode is required, 
but all that is necessary is that the agent act by the author- 
ity of the principal. Nor is it material whether the author- 
ity of theagent be conferred at the time that it 1s exercised, 
or previously, if it continues when exercised. 

These are well-known rules and are mentioned here only 
for the purpose of stating the law which is applicable to the 
checks drawn by disbursing officers, to which your inquiry 
relates. In these respects there is no difference between 
checks drawn by public officers upon a public depositary, 
and those drawn by a private person on an ordinary bank; 
both, if payable to order, being transferable by indorse- 
ment, which may be made alike, in either case, by the payee 
or indorsee, or by his agent. 

But, while this is the general law applicable to such paper, 
it may, of course, be changed by express legislation, and the 
assignment and transfer of such instruments may be pro- 
hibited in whole or in part, or the manner of such transfer 
be prescribed or regulated by such legislation. And I am 
referred to Revised Statutes, section 3477, and asked whether 
that section forbids or regulates the assignment and transfer 
of checks drawn by disbursing officers of the Government 
upon the Treasurer or an assistant treasurer of the United 
States, and whether this section is applicable to such checks ¢ 
That section provides that— 

**All transfers and assignments of any claim upon the 
United States, or of any part or share thereof or interest 
therein, whether absolute or conditional, and whatever may 
be the consideration therefor, and all powers of attorney or 
other authorities for receiving payment of any such claim or 
of any part or share thereof, shall be absolutely null and void, 
unless they are freely made and executed in the presence of 
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at least two attesting witnesses after the allowance of such a 
claim, the ascertainment of the amount due, and the issuing 
of a warrant for the payment thereof. Such transfers, as- 
signments, and powers of attorney must recite the warrant 
for payment, and must be acknowledged by the person mak- 
ing them before an officer having authority to take acknowl- 
edgments of deeds, and shall be certified by the officer; and 
it must appear by the certificate that the officer, at the time 
of the acknowledgment, read and fully explained the trans- 
fer, assignment, or warrant of attorney to the person 
acknowledging the same.” 

Construed literally this section absolutely forbids, and 
makes absolutely null and void, all transfers and assignments 
and all warrants of attorney therefor of any claim whatso- 
ever against the United States, or of any share or interest _ 
therein until ‘‘after the allowance of such a claim, the 
ascertainment of the amount due, and the issuing of a war- 
rant for the payment thereof.” Consequently, so construed, 
it absolutely forbids, and makes absolutely null and void, all 
transfers and assignments and all warrants of attorney 
therefor of all and every claim against the United States 
which does not need and does not have any allowance or any 
‘‘ascertainment of the amount due,” and is not paid by any 
warrant, but is paid in money, for the transfer of such 
claims can not be made until after an allowance, ascertain- 
ment of the amount due, and issue of a warrant, none of 
which things in very many cases is done; and so, with such 
construction, such claims can not be assigned or transferred 
at all. 

And yet it is obvious that this class of claims, and there 
are many of them, already liquidated in every respect, 
neither needing nor having any allowance or ascertainment 
of the amount due, and as to which no warrants are issued, 
but being paid in money, are, of all others, claims the pro- 
hibition of the transfer of which is least useful, requisite, 
or proper. | 

No better case to illustrate this is needed than this case of 
disbursing officers charged, we will say, with the duty of 
purchasing supplies for the Government, and the payment 
therefor by checks drawn on an assistant treasurer against 
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money already appropriated and placed there for that pur- 
pose, where the assistant treasurer has nothing to do respect- 
ing the matter except to pay the checks in money when 
presented. But under the strict construction referred to 
the person who sold the supplies and took the check there- 
for could not indorse it and have it placed to his credit in 
his bank, and if he did the bank could not receive the money, 
for it is a ‘‘claim upon the United States” and is not trans- 
ferred ‘‘after the allowance of such a claim, the ascertain- 
ment of the amount due, and the issuing of a warrant for 
the payment thereof,” unless, indeed, all of this 1s, in legal 
contemplation, done by the disbursing officer in the discharge 
of his duty in making the purchase and the issuing of his 
check. 

This section forbids the transfer of any claim against the 
United States until ‘‘after the allowance of such a claim, 
the ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof.” But, after all this is 
done, there is nothing of the claim that can be assigned but 
the warrant itself. The claimant can not go and get the 
original claim back from the accounting officer and make 
an assignment of that. This is not what is contemplated, 
nor is this what is prohibited. The assignment, then, con- 
templated by this section, and which alone is not prohibited, 
is that of the warrant itself. 

But, ‘‘ such: transfers, assignments, and powers of attorney 
must recite the warrant for payment.” Just what this 
means, when the only assignment contemplated or permitted 
is that of the warrant itself, is not clear. And all assign- 
ments, that is, of the warrants themselves—for they are all 
that are permitted to be assigned—must be attested by at 
least two witnesses and acknowledged before an officer com- 
petent to take the acknowledgment of deeds. 

It is not necessary in order to reply to the questions you 
ask to determine just what this very peculiar section means 
in all these respects, nor to just what claims against the 
United States its provisions are intended to apply, but it is 
obvious to me that its prohibition was intended to apply to 
only such claims as require allowance by some accounting 
officer, an ascertainment of the amount due thereon and the 
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issue of a warrant for their payment, and does not refer to 
claims which neither need nor have cither of these, but are 
paid in money on presentation of a check, and where the 
person paying has nothing to do but pay the check as 
presented. 

The claims of the President for his salary, those of the 
heads of Departments for theirs, and those of employees of 
the Government who receive fixed salaries are all claims 
against the United States for the payment of which war- 
rants are issued. While the section under consideration may 
forbid the President, for instance, to transfer the claim for 
his salary until the warrant issues for its payment, is it pos- 
sible that his indorsement of such warrant, for deposit in 
bank, is hampered by the formalities cf transfer, the attes- 
tation by two witnesses, and his acknowledgment before an 
officer, and his having read and fully explained to him the 
effect of such indorsement as defined in that section! 

Take, also, the case of the hundreds of thousands of pen- 
sion warrants issued every quarter to as many pensioners of 
the United States. It would seem impossible that it could 
have been intended that every such pensioner, in order to 
get his money without going to some large city, where only 
there is an assistant treasurer, or in order that he may get 
his money at the nearest bank, that every widowed woman 
or orphan pensioner, must have the indorsement of the pen- 
sion warrant attested by two witnesses and acknowledged 
before an officer competent to take acknowledgment of checks 
and have the effect of such transfers fully explained and 
made known. The uniform practice ever since there have 
been any pensioners has been to the contrary. And yet if 
this section applies at all to such claims all this would be - 
necessary. 

United States Treasury notes and other issues of Govern- 
ment paper money are certainly “‘claims upon the United 
States,” and their transfer and assignment equally forbidden 
under any literal coristruction of this section, and if the sec- 
tion refers to all claims upon the United States, and not to 
those alone which need or have an allowance or ascertain- 
ment of the amount due or are paid by warrants, then their 
transfer is practically prohibited. As they are ‘‘claims 
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upon the United States” why are they not within this pro- 
hibition of transfer, unless it is because they neither need 
nor have any ‘‘allowance” or ‘‘ ascertainment of the amount 
due” and that no warrant issues for their payment? And 
if this be the reason, and a sufficient one, why is not the 
same reason equally effective as to other claims standing, in 
this respect, in precisely the same situation? Nor is it any 
answer to this to say these notes are payable to bearer and 
need no indorsement or formal assignment. This section 
does not forbid merely the indorsement of such claims, but 
equally forbids, as to the claims to which it refers, any and 
all forms of transfer and assignment. Nor is it any answer 
to say these notes are intended to pass from hand to hand, 
as a medium of businessexchange. This is no more true of 
these notes than, by the ordinary and legal understanding, 
it is true also of checks, except that the latter require some 
more formality of transfer and have a less extended circu- 
lation. The difference is more in degree than in kind, and 
even this loses its importance when we reflect that probably 
90 per cent of the entire money business of the country is 
transacted by checks and without the use of any money. 
Inomore than merely allude to the very great inconven- 
ience to business men and the very great injury to business 
which would result if the transfer for deposit merely of the 
very large number of checks upon the Treasurer and assistant 
treasurer and Treasury warrants which are issued daily in 
the vast business of the Government were hampered with 
the formalities prescribed by this section. But this would 
be a very serious matter and requires almost any possible 
construction of this section which will avoid it. And I use 
this and previous illustrations merely to show that this sec- 
tion could not have been intended to refer literally to all 
‘*claims upon the United States” and to forbid their trans- 
fer unless after allowance and ascertainment of amount due 
and a Treasury warrant has been issued for their payment. 
And against this construction, which would forbid the 
indorsement, even for deposit, of checks drawn upon the 
Treasury, and hamper such transfer of Treasury warrants 
with the formalities prescribed by that section, may be 
interposed the uniform different practice of the Department, 
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with the knowledge and tacit assent and approval of Con- 
gress from the first. This could hardly have been done, or 
permitted by Congress, had it been believed to be in viola- 
tion of this section. The act of February 26, 1853 (10 Stat., 
170), was similar to Revised Statutes, section 3477, except that 
it did not contain the formalities as to transfer prescribed by 
that section; and yet such checks have been freely indorsed 
and Treasury warrants freely transferred without such 
formalities ever since the enactment of those statutes, and 
with the tacit consent and approval of Congress; and the 
Supreme Court has more than once said that the construc- 
tion given toa statute by public officers charged with its 
administration is entitled to great weight. Indeed, the long- 
continued and uniform practice of one of the departments 
of the Government under a statute, and with the tacit assent 
of Congress, goes far toward making such practice and such 
construction of the statute the legal one. 

Revised Statutes, section 3620, provides that— 

**Tt shall be the duty of every disbursing officer having 
any public money intrusted to him for disbursement to 
deposit the same with the Treasurer or one of the assistant 
treasurers of the United States, and to draw for the same 
only as it may be required for payments to be made by him 
in pursuance of law (and to draw for the same only in favor 
of the persons to whom payment is made).” 

The Treasury Department has uniformly construed the 
words above quoted in parentheses as meaning merely that 
such checks must be drawn in favor of the person to whom 
the disbursing officer is required to make payment, and not 
in favor of any other person, thus prohibiting the transfer 
of the claim to any other person before its settlement, and 
not as forbidding any words of negotiability. This is shown 
by the uniform practice of the Department in recognizing 
the negotiability of such checks just as it did under the act 
of 1853, from which section 38477 was taken, and is shown 
also by the rule of that Department published with special 
reference to this section 3620, viz: 

‘‘Any check drawn by a disbursing officer upon moneys 
thus deposited must be in favor of the party, by name, to 
whom the payment is to be made, and payable to ‘order’ or 
‘bearer’ with these exceptions.” 
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The exceptions are of cases where the officer may make 
the checks payable to himself or ‘‘ bearer.” 

Whatever might be my construction of this section 3620, 
in connection with section 3477, were the question an origi- 
nal one unaffected by long-continued practical construction, 
after such uniform construction and practice, with the acqui- 
escence of Congress since 1853, when section 3477 was 
enacted, I am not prepared to say that such construction 
and practice are now wrong. 

Two facts in relation to this matter may be safely predi- 
cated. First, Congress has not been ignorant that, by the 
long and uniform practice of the Department, checks drawn 
upon the Treasury have been freely transferred and such 
transfers recognized. And had it supposed that this was 
in violation of the section referred to, it would have been 
long since remedied by explicit enactment. And, second, 
had Congress intended so radical departure from the prac- 
tice prevailing in most nations, and especially in this coun- 
try, as would be the prohibition of the transfer of checks 
drawn upon the Treasury, it would have indicated such 
intention by language more explicit in that direction than is 
contained in this section. 

We are bound to assume that the acts of every legislature 
are intended to be reasonable, and to give them, if possible, 
such construction as will make them so, and to construe 
them with reference to their purpose and object. The 
object of the original act of February 26, 1853, from which 
this section 3477 is taken, was, as expressed in its title, ‘‘To 
prevent frauds upon the Treasury of the United States.” As 
said by the Supreme Court in Hobbs v. McLean (117 U. S., 
567), on page 576: 

‘‘The sections under consideration were passed for the 
protection of the Government. (Goodman v. Niblack, 102 
U.S., 556.) They were passed in order that the Government 
might not be harassed by multiplying the number of per- 
sons with whom it had to deal, and might always know with 
whom it was dealing untel the contract was completed and a 
settlement made. Their purpose was not to dictate to the 
contractor what he should do with the money received on 
his contract after the contract had been performed.” 
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Nor was it any more such purpose to dictate to him what 
he should do with the check he received instead of money 
for such performance. The attainment of this expressed 
object might well be aided by forbidding the assignment of 
unsettled claims upon the Treasury, but it is not perceived 
how that or any needed protection to the Government would 
be aided by forbidding, after a claim was settled, the indorse- 
ment of a check given in its payment. And that a rule 
which forbids such indorsements is not reasonable, would 
appear from the common practice of the business world and 
its common agreement that such indorsements are necessary 
in the transaction of business. 

While the Supreme Court has said, in language even 
broader than that used in this section, that the act applies 
to all claims upon the United States, of whatever descrip- 
tion, and however arising, yet, from the illustration referred 
to, and others that might be given, it is apparent that this 
language was used, as it is in the statute, generally, and was 
not intended literally and with no possible exception. And, 
after such expressions, that court itself made several excep- 
tions, and said that the section, notwithstanding its general 
language, did not apply to transfers or assignments by de- 
scent, by will, by involuntary bankruptcy, or even of volun- 
tary assignment under insolvent laws. And it is apparent 
that there must be still other exceptions from this general 
language. 

But there is another view which may be taken of this 
section which would relieve it, even under a literal construc- 
tion, from any objection on account of its too-sweeping 
language. The section refers only to ‘*claims” upon the 
United States. Now, in the ordinary, and to a great extent 
in a legal sense, a mere claim is something asserted on the 
one hand, and which may be disputed or denied in whole or 
in part upon the other, and which requires allowance, set- 
tlement, or adjustment. It differs, or may differ, from a 
demand, debt, or obligation, which, if it be such and defi- 
nite, requires neither of these. And while every debt, 
demand, or obligation of another is in one sense a claim 
upon hin, yet it is not every claim upon such person that is 
a demand, debt, or obligation. There is a difference, and a 
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material one. A mere claim is subject to dispute and set- 
tlement; a demand, debt, or obligation, if it be such, is not. 
Now this section uses the word ‘‘claim” several times as 
expressive of that, the transfer of which is forbidden, and 
never once uses ‘‘demand,” ‘‘debt,” or ‘‘ obligation,” or any 
other word expressive of anything more than a mere un- 
liquidated claim; and it is not unfair to presume that Con- 
gress used this one word and omitted all others purposely, 
and with a full knowledge of the difference in meaning. 
And this is rendered more probable by the fact that such 
transfers are forbidden unt after such allowance and set- 
tlement, clearly indicating that such forbidden transfers are 
of ‘‘claims” which require such allowance and settlement. 
At any rate, the section is fairly susceptible of this con- 
struction; and, in view of the consequences of a construc- 
tion which would prevent the indorsement of checks, pen- 
sion and other warrants drawn upon the Treasury, except 
by the formalities prescribed by this section, the construc- 
tion indicated would be fully justified. 

Upon consideration of the whole matter, I have to advise 
you that checks of disbursing officers, drawn upon the 
Treasurer or an assistant treasurer of the United States, 
may be properly indorsed and transferred by either the 
payee, or indorsee, or by an agent of either, acting as such 
under a power of attorney from such payee or indorsee. 

Respectfully, 
JoHN W. Gnriaes. 


The SECRETARY OF THE TREASURY. 


HARBOR IMPROVEMENTS—CONSTITUTIONAL LAW. 


The authorities of the city of Chicago have no legal power to prohibit 
the Government contractors from dumping material dredged from the 
harbor at Chicago within the limits selected and designated by the 
Secretary of War, in accordance with the authority conferred upon 
him by law. 

The power of the United States to regulate commerce is general, abso- 
lute, and without limit, either as to the time, place, or detail of its 
exercise, except as to waters whose entire navigability for commerce 
is limited to the confines of a single State. 
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This power includes the right to regulate the use of al] the means and 
instrumentalities used in commerce, whether on sea, river, harbor, or 
land, and entirely irrespective of whether a State has attempted to 
regulate the same matter or not. 

Commerce is not restricted to the purchase, sale, and barter of com- 
modities, but it includes navigation, intercourse, and the reception and 
transportation and delivery of passengers and freight by land and 
water, and also the means or instrumentalities used in such commerce. 

Congress has power to regulate and improve the harbors of the naviga- 
ble waters of the United States, and this carries with it the right to 
deposit the material removed in making the improvements in any 
other part of the harbor or navigable waters or other place within its 
control. 

DEPARTMENT OF JUSTICE, 
December 4, 1899. 

Str: I have the honor to acknowledge the receipt of your 
request, indorsed upon the papers, November 13, 1899, for 
an opinion ‘‘ whether the authorities of the city of Chicago 
can legally prohibit the dumping of material dredged from 
the harbor of Chicago, under contracts with the Govern- 
ment, within the limits selected and designated by the Sec- 
retary of War in accordance with the authority conferred 
upon him by the laws of Congress.” 

From the papers accompanying your request it appears 
that in 1897 some questions arose between the officers of 
your Department in charge of harbor improvements there 
and the authorities of the city of Chicago as to where the 
material dredged from that harbor should be deposited, 
with a view to the prevention from pollutions of the water 
of Lake Michigan in that vicinity, largely used for domestic 
purposes by the people of that city. In view of this the 
Secretary of War, with the assent of the city authorities, 
selected and designated the place for the deposit of such 
material in the waters of the harbor. 

Afterwards contracts involving very large sums were 
made by the United States for dredging and deepening the 
harbor of Chicago, and for the deposit of the removed ma- 
terial within the limits thus designated by the Secretary of 
War. These contracts are in course of execution, and while 
being performed by the contractors, under direction of the 
United States, the city of Chicago has, so far as it can, pro- 
hibited the deposit of any such material in the waters of 
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Lake Michigan within 8 miles of the shore in front of that 
city, and arrested several of the persons engaged in making 
such deposit under said contracts within this 8-mile limit. 
This was done under an ordinance of the city forbidding 
such deposits within 8 miles of the shore, which ordinance 
was In force at the time of the designation, as above stated, 
of the place of deposit of dredged material, and when said 
contracts were made, but of which the United States officers 
do not appear to have been aware. 

The case presented involves, upon the one hand, the juris- 
diction and power of the United States in the exercise of 
its power to regulate commerce, and upon the other the juris- 
diction and power of the city over and within the navigable 
waters of the United States, with a view to the health, com- 
fort, and welfare of its people. Such questions in a Gov- 
ernment like ours are always of a delicate character, and 
require delicate and considerate treatment. And it is to be 
presumed that the officers of the Government in charge of 
such work, in the exercise of the powers of the Government, 
will act, and in fact do act, with a proper regard for the 
health, comfort, interest, and convenience of the people who 
may be directly affected thereby, as well as of the general 
public. But, after all, it is generally in such cases more a 
question of power than of whether that power has been 
exercised in the best or the most reasonable manner. 

In an opinion given to your Department June 8, 1899, in 
relation to the power of the Secretary of War to establish 
or modify harbor lines in the harbors of Tacoma and Seattle, 
in the State of Washington, I had occasion to consider at 
some length the powers of Congress and of the Secretary 
of War in respect of harbors, their regulation and improve- 
ment, in the navigable waters of the United States, and 
from which I quote, as applicable to the case here pre- 
sented. 

Speaking of the power of Congress to improve and regu- 
late harbors, I there said: 

‘The conceded and unquestioned right of a nation to 
control, within certain limits, the waters of its coasts, and 
the navigable waters within its territory, would, of itself 
be ample for this purpose.” 
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‘* Besides this, the Constitution, article 1, section 8, pro- 
vides that Congress shall have power ‘To regulate com- 
merce with foreign nations and among the several States 
and with the Indian tribes.’ 

‘*This grant of power to regulate commerce is general, ab- 
solute, and without limit either as to the time, place or detail, 
or extent of its exercise (Gibbons v. Ogden, 9 Wheat., 1, 196), 
except, of course, waters whose entire navigability for com- 
merce is limited tothe confines of a single State. In deliver- 
ing the opinion of the court in that case, Chief Justice 
Marshall said (p. 196): 

‘**This power, like all others vested in Congress, is com- 
plete in itself. It may be exercised to its utmost extent, and 
acknowledges no limitations other than those prescribed 
in the Constitution. These are expressed in plain terms. 
* * * If,as has always been understood, the sovereignty 
of Congress, though limited to specified objects, is plenary 
as to those objects, the power over commerce with foreign 
nations and among the several States is vested in Congress 
as fully as it would be in a single government, having in its 
constitution the same restrictions on the exercise of the 
power as are found in the Constitution of the United States.’ 

‘* But the same instrument that confers this power imposes 
also certain specific restraints upon its exercise; so that 
both together result in the plenary power of Congress, 
except as thus limited in particular instances. And, as these 
limitations have no reference to matters here involved, we 
may treat the power of Congress in this respect ax without 
limit. 

‘* This general and absolute control of Congress of the whole 
matter of commerce upon waters, as it has always beer. exer- 
cised with the consent and sanction of every Department of 
the Government, and therefore legally exercised, is tersely 
stated by Justice Miller in delivering the opinion of the 
court in Wesconsin v. Duluth (96 U.S., 379). He says, page 
383: 

***Itistobeobserved * * * that the whole system of 
river and lake and harbor improvements, whether upon the 
sea coasts, the lakes, or the great navigable rivers of the 
interior, have for years been mainly under the control of 
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that Government, and that whenever it has taken charge of | 
the matter its right to an exclusive control has not been 
denied.’ 

‘‘And speaking of certain acts of Congress for the im- 
provement of the harbor of Duluth, he says, page 387: _ 

‘**Nor can there be any doubt that such action is within 
the constitutional power of Congress. It is a power which 
has been exercised ever since the Government was organized 
under the Constitution. The only question ever raised has 
been how far and under what circumstances the exercise of 
the power is exclusive of its exercise by the States. And 
while this court has maintained in many cases the right of 
the States to authorize structures in and over the navigable 
waters of the States, which may either impede or improve 
their navigation, in the absence of any action of the General 
Government in the same matter the doctrine has been laid 
down with unvarying uniformity that when Congress has, 
by any expression of its will, occupied the field, that action 
is exclusive of any right to the contrary asserted under State 
authority.’ 

‘‘And he refers, among others, to the following cases: 

South Carolina v. Georgia (93 U. S., 4). 

Pond v. Turk (95 U. S., 459). 

Gibbons v. Ogden (9 Wheaton, 1). 

Wilson v. The Blackbird Marsh Company (2 Pet., 345). 

The Wheeling Bridge Case (18 How., 421). 

Gilmon v. Philadelphia (3 Wall., 718). 

‘* These cases, and many others which might be cited, fully 
sustain this doctrine, and also that the power to regulate 
commerce includes the power to reguiate the use of all the 
means and instrumentalities used in commerce, whether on 
the sea, the navigable rivers and lakes, in the ports and har- 
bors, or on land, and entirely irrespective of whether # State 
has attempted to regulate the same matter or not. Indeed, 
outside of customs and revenue laws, the most of the regu- 
lations of commerce are those regulating the use of the 
means and instrumentalities by which it is carried on. 

‘‘At this day it must be regarded as settled that commerce 
is not restricted to the purchase, sale, and barter of commod- 
ities, but that it includes also navigation, intercourse, and 
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the reception, transportation, and delivery of passengers 
and freight by land and water, and also the means or instru- 
mentalities used in such commerce. From the many cases 
affirming this the following: may be cited with those above: 

Gibbons v. Ogden (9 Wheaton, 1, 196). 

Casex of the Exrport Tax (15 Wall. , 232). 

Pensacola Telegraph Company v. U n. Telegraph Compan y 
(96 U. S., 1, 9). 

Gi nicesicn Ferry Company v. Pennsylvania (114 U. S., 
196, 203). 

“Then, as commerce includes navigation, and as harbors 
are incidental and as essential to navigation as are vessels 
themselves, it is obvious that, under this power, Congress 
may establish and regulate (and improve) harbors.” 

I have quoted thus largely from the opinion referred to 
because it states also the law applicable to the present case. 
Under the decisions referred to it can not be doubted that, 
under the constitutional power to regulate commerce, includ- 
ing, as that does, navigation and all the means and instru- 
mentalities necessary to navigation, Congress has power to 
regulate and improve the harbors of the navigable waters 
of the United States by dredging the bottom and deepening 
the water, or in such other ways as it deems necessary in 
aid of navigation. And this, of course, carries with it the 
right to deposit the material thus removed in any other part 
of the harbor or the navigable waters of the United States, 
or other places within its control. 

Probably this detail of the regulation of commerce—the 
improvement of harbors—is one in which the State or a 
municipality has and may exercise jurisdiction until and 
except as the Federal Government has indicated its intention 
or exercised its Jurisdiction; but whenever the latter is done 
it is exclusive of every other jurisdiction, control, or inter- 
ference, as are all the powers vested in Congress. It is 
impossible to conceive of two supreme or sovereign powers 
in respect of the same matter; and as to harbors and all that 
pertains to their improvement, the power to direct and con- 
trol is supreme in either the State, the municipality, or the 
United States. It can not be in all, or in any two; and the 
power of either to dictate what improvements shall be made, 
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or how, or when, is a supreme power in this respect. The 
Constitution *‘and the laws of the United States made in 
pursuance thereof,” which are ‘* the supreme laws of the 
land, * * ™* anything in the constitution or laws of any 
State to the contrary notwithstanding,” have vested this 
supreme power in Congress, and not in any State or munic- 
ipality. 

This constitutional power and control extend over all the 
navigable waters of the United States, except those the 
navigability of which for commerce is confined within the 
limits of a single State; and it is unnecessary to add that, 
as to the improvement of rivers and harbors, this power 
carries with it a discretion as to what improvements shall be 
made, how, where, and by what means. And because, as 
before stated, the navigable waters of the United States, 
both inside and outside of harbors, are under the control of 
Congress, that body may decide where or in what places in 
those waters any structure may or may not be built, and 
where any deposits of material may or may not be made. 
This is but a detail of the improvement, regulation, or pro- 
tection of such rivers and harbors, and is clearly within the 
power of Congress. 

But, like very many other powers conferred upon Con- 
gress, the power to improve rivers and harbors is one which 
Congress can not itself execute directly and in person, but 
must be executed by agents thereto appointed; and, for many 
years, nearly all of this has been by Congress referred to. 
and placed under the direction of the Secretary of War, who 
in the performance of this duty exercises the power of Con- 
gress and of the United States. As is said by the Supreme 
Court in Wisconsin v. Duluth (96 U. 8., 379), on page 383: 

‘*The operations of the Government in this regard have 
been conducted by the Bureau of Engineering as a part of 
the War Department, to which Congress has confided the 
execution of its wishes in all these matters.” 

This reference of such matters to the Secretary of War, 
and to his direction, is most commonly made by the acts 
making appropriations for such improvements, which, gen- 
erally, provide merely that the money there appropriated is 
to be expended under the direction of the Secretary of War. 


————— 


as a 
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This is also the case in the act of March 3, 1899, making 
appropriations for the improvement of the harbor at Chi- 
cago here under consideration. It provides: 

‘‘That the following sums of money are hereby appro- 
priated, * * * to he immediately available, and to be 
expended under the direction of the Secretary of War and 
the supervision of the Chief of Engineers.” 

And while the act specifies some of the improvements to 
be made, yet the whole matter of the manner of making 
them, both generally and in detail, is, by the act, placed 
under the direction and discretion of the Secretary of War, 
and under the supervision of the Chief of Engineers, as is 
usual in such cases, who, in directing such improvements, 
generally and in all their details, and those acting under 
them, are exercising the powers of Congress and of the 
United States, lawfully conferred upon them, and they can 
not be interfered with in the performance of this duty by 
any State or municipal authority. And it follows also that 
the Secretary of War, in thus selecting and designating a 
place for the deposit of material dredged from the harbor, 
was quite within the limit of his power and duty. 

If it be thought that, in the performance of the work of 
Improving the harbor at Chicago, any detail of the mode 
adopted by the Secretary of War—for instance, the place 
selected for deposit of dredged material—will be injurious 
or dangerous to the health or comfort of the people of that 
city, the remedy is hy appeal to the good sense, discretion, 
and fairness of the Secretary, and not by municipal inter- 
ference with public work ordered by Congress, or the arrest 
of persons engaged in that work. And while an ordinance 
of the city of Chicago may, as to all persons subject to its 
jurisdiction, forbid the deposit of any heavy substance in 
the waters of Lake Michigan within 8 miles of the shore 
in front of that city, it can not control or limit the power of 
Congress over the navigable waters of the United States, 
nor dictate where it shall or where it shall not deposit, 
within such waters, material removed in the nuprovement 
_ of one of its harbors. 

I have, therefore, to advise you that the authorities of 
the city of Chicago have no legal power to prohibit the 
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(sovernment contractors referred to from depositing, by 
direction from your Department, the material] removed in the 
work of improving the harbor at that place, within the area 
heretofore designated therefor by the Secretary of War. 
Respectfully, 
JOHN W. GRIGGS. 
The SECRETARY OF Wak. 


CONCESSIONS—CTIBA. 


There is no objection to the submission to Congress of the claim of the 
British Cuba Submarine Telegraph Company for damages by our ves- 
sels occurring during the hostilities with Spain. 

Since the exchange of ratifications of] the peace treaty with Spain the 
occupation of Cuba by the United States has been occupation of a 
foreign country in time of peace, and is not made a temporary war 
occupation or otherwise affected, internationally speaking, by the cir- 
cumstance that the Army has been used as the agency. 

In ascertaining the obligation of the United States with regard to any 
debts that the government of Cuba may inherit from the former (Span- 
ish) government of Cuba, as being the government of the same nation 
or people, there should be taken into consideration the fact that Cuba 
is being occupied pursuant to the resolutions of April 20, 1898, with 
the sole object of its pacification preparatory to turning over the con- 
tro] to the people of Cuba, which can not be done until its people have 
organized a government to receive it. 


DEPARTMENT OF JUSTICE, 
December 6, 1899. 


Sir: I have received your letter of the 13th ultimo, inclos- 
ing one from the British chargé d’affaires, who calls atten- 
tion to the fact that he has not as yet been honored with a 
reply to his note of the 25th of last May, setting forth argu- 
ments concerning the obligations of the United States in the 
matter of Spanish concessions secured by English telegraph 
companies, and, aside from that, asks that a claim of the 
Cuba Submarine Telegraph Company for damages by our 
vessels during the hostilities with Spain be referred to Con- 
gress in the same manner as that of the Eastern Extension 
Australasia and China Telegraph Company. I had previ- 
ously received from you his note of the 25th of May. 


He says your Department has promised to refer the last- — 


mentioned claim ‘‘ with a suitable recommendation,” the 
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nature of which recommendation is not more particularly 
stated by you. : 

You call my attention to his statement of the inability of 
his Government to concur in my views on the subject of the 
concessions as set forth in your Department’s note, which 
you say was based on mine of the 17th of March last, and 
desire to be advised of my views as to the propriety of an 
arrangement ‘‘to submit the subject in question to Congress, 
as has been done in the claim of the Eastern Extension Aus- | 
tralasia and China Telegraph Company.” 

I see no objection to such submission to Congress of the 
claim for damages during hostilities; but, of course, ex- 
press no views as to the arrangement and recommendation 
in the other case, not knowing what they are. The two 
claims are similar, however, and I see no reason for other 
than the same treatment of both in any reference to Con- 
gress. 

I return the detailed statement of the damages for trans- 
mission to Congress. 

These claims do not appear to have any relation to the 
matter referred to in the note of May 25, last. 

My views, as set forth in your Department’s note of last 
spring to the chargé, are quoted by him as follows: 

‘* With regard to the Antilles, you informed me that the 
United States Attorney-General holds that ‘the present 
American control of Cuba is essentially and merely that _ 
exercisable by a temporary military occupation; that the 
United States Government, not having established a pro- 
tectorate over Cuba, is not called upon to discuss the ques: 
tion of the transitory obligations which devolve upon a pro- 
tecting state.’” 

It seems that the text of my communication and its date 
were unknown to the chargé, and hence he was not aware 
that I wrote before the treaty with Spain had been ratified 
by the government of that country, and that I spoke of our 
Government as ‘‘ still theoretically at war with Spain.” 

By reason of this misapprehension the chargé’s arguments 
are not addressed to the state of affairs which I was discuss- 
ing, so that any further discussion of the apparently diver- 
gent views heretofore expressed by meand by Her Majesty’s 
representative upon this subject is unnecessary. 





656 CONCESSIONS——CUBA. 


I agree with the chargé in thinking that our occupation of 
Cuba is now other than analogous to a military occupation 
of a foreign country in time of war. Since the exchange 
of ratifications of the peace treaty it has been an occupa- 
tion of a foreign country in time of peace, and in no way 
affected, internationally speaking, by the circumstance that 
the Army has been used as the agency. (Calvo, sec. 3144.) 

I concede, the treaty having been duly ratified, that Great 
Britain has a right to appeal, on behalf of her subjects, to 
the rules prevailing in time of peace. But she has not 
necessarily the right to ignore the new facts which have 
followed the cessation of the sovereignty of Spain. Nor 
do I understand that the chargé questions our duty and 
right as asserted in the joint resolutions of April 20, 1898, 
now partly executed. In pursuance of those resolutions, 
Spain has heen induced to relinquish her authority in Cuba, 
and to cease her opposition to the complete carrying out of 
our duty, which contemplated an occupancy of Cuba until 
‘* the pacification thereof,” and then the turning over of the 
island to the control and government of its people. In per- 
formance of this duty, we are accordingly occupying Cuba 
and preparing to turn over the control. This can not be 
done until the people have organized a government to 
receive it. 

These are facts which are to be reckoned with in ascer- 
taining our obligations with regard to such debts as that 
government may take over from the former government of 
Cuba, as being the government of the same nation or people. 

I am not sure that I am able to understand precisely from 
any papers or communication on this subject now in my 
possession what action, if any, is desired of this Govern- 
ment by the Government of Her Majesty. If you will have 
the kindness to intimate to me the exact request of the 
chargé I shall be happy to give it my attention, and to 
advise you accordingly. 

Respectfully, 
JOHN W. GRIGGS. 


The SECRETARY OF STATE. 
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NAVY—RETIREMENT—PROMOTION. 


The order of the President, dated July 1, 1899, retiring certain officers 
under the naval personnel law, had the effect to retire Lieutenant- 
Commander Driggs on June 30, 1899, and thus created a vacancy in 
the fiscal year ending with that date, and the promotion of Lieutenant 
McLean to fill such vacancy should date from the 30th day of June. 

Lieutenant McLean is entitled to the grade and rank indicated by his 
commission, together with the emoluments attached, from and 
including the lst day of July, 1899. 

Vacancies occurring through retirements, as provided under the naval 
personnel law, are to occur or be accredited to the fiscal year which 
ends with the 30th of June. 

The retirements under section 8 of the law are to be made from the list 
of voluntary applicants for the fiscal year then being considered, to 
take effect on the last day of the fiscal year. 


DEPARTMENT OF JUSTICE, 
December 7, 1899. 

Str: I have the honor to acknowledge receipt of yours of 
October 10, 1899, requesting an opinion upon a question 
which has arisen in your Department under the provisions of 
sections 8 and 9 of the act ‘*To reorganize and increase the 
efficiency of the personnel of the Navy and Marine Corps of 
the United States,” approved March 3, 1899. The facts 
submitted are in substance as follows: 

A vacancy was occasioned in the grade of lieutenant-com- 
mander in the Navy by the retirement under the provisions 
of section 8 of the said act of Lieut. Commander William H. 
Driggs, which vacancy was filled by the promotion of Lieut. 
Walter McLean. At the close of the tiscal year ending June 
30, 1899, in order to create the vacancies provided in the 
said act, the Secretary of the Navy recommended to the 
President the retirement of certain officers who had filed 
official applications and had their names placed on the list of 
applicants for voluntary retirement under the provisons of 
section 8 of the act, and on the Ist day of July, 1899, the 
President made the following order in reference to the said 
list of officers named therein and recommended for retire- 
ment by the Secretary of the Navy: 

‘*The above recommendation of the Secretary of the Navy 
is approved, and, pursuant to the provisions of section 8 of 
the act entitled ‘An act to reorganize und increase the effi- 
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ciency of the personnel of the Navy and Marine Corps of 
the United States,’ approved March 3, 1899, the officers 
whose retirement is recommended by him will be retired 
from active service and placed upon the retired list as for 
the fiscal year ending June 30, 1899.” 

Lieut. Commander William H. Driggs, who had thereto- 
fore filed his official application with the Secretary of the 
Navy for retirement under section 8, was among the officers 
recommended for retirement by the Secretary of the Navy 
and was included in the above order signed by the President 
on July 1, 1899. On the 5th day of July, 1899, Lieutenant 
Commander Driggs was notified by letter from the Secretary 
of the Navy of his retirement, and was informed in the same 
communication that he was placed upon the retired list of 
oflicers of the United States Navy from July 12, 1899. 
Thereupon, Lieut. Walter McLean, of the United States 
Navy, who was promoted to fill the vacancy occasioned by 
the retirement of Driggs, was given a commission bearing 
date July 13, 1899, the day following the date on which the 
retirement of Driggs, according to the notification of the 
Secretary of the Navy,’ was to go into effect. It is also 
stated that Driggs remained upon the active list up to and 
including the 12th day of July, 1899, and the opinion desired 
is as to whether, under these circumstances, Lieutenant-Com- 
mander McLean’s commission should bear date J uly 13, 1899, 
or July 1, 1899. 

It is suggested that if the commission of McLean, who 
was promoted to fill the vacancy occasioned by the retire- 
ment of Driggs, should bear date of July 1, 1899, then, from 
the said date until and including the 12th day of July, 1899, 
the number of officers prescribed by law for that grade would 
be exceeded; in other words, that for the twelve days as 
stated there would be two officers filling a grade in which 
the law seemingly provides for only one. 

Then the question is presented as to whether sections 8 
and 9 of the act under consideration contain express or im- 
plied authorization of such temporary excess. 

In answer to the last question, I am of the opinion that 
the law does not authorize such excess of officers of the same 
grade, either expressly or impliedly ; and, further, that in 


TO THE SECRETARY OF THE NAVY. 659 


the administration of the two sections under consideration, 
according to their true intent and meaning, there can be no 
such excess of officers. 

In order to have the matter fully before us, I think it well 
to copy sections 8 and 9 of the act, which are as follows: 

‘**Sec. 8. That officers of the line in the grades of captain, 
commander, and lieutenant-commander may, by official ap- 
plication to the Secretary of the Navy, have their names 
placed on a list which shall be known as the list of ‘appli- 
cants for voluntary retirement,’ and when at the end of any 
fiscal year the average vacancies for the fiscal years subse- . 
quent to the passage of this act above the grade of com- 
mander have been less than thirteen, above the grade of 
lieutenant-commander less than twenty, above the grade of 
lieutenant less than than twenty-nine, and above the grade 
of lieutenant (junior grade) less than forty, the President 
may, in the order of the rank of the applicants, place a suf- 
ficient number on the retired list, with the rank and three- 
fourths the sea pay of the next higher grade, as now exist- 
ing, including the grade of commodore, to cause the afore- 
sald vacancies for the fiscal year then being considered. 

‘*Sec. 9. That should it be found at the end of any fiscal 
year that the retirements pursuant to the provisions of 
law now in force, the voluntary retirements provided for 
in this act, and casualties are not sufficient to cause the 
average vacancies enumerated in section eight of this act, 
the Secretary of the Navy shall, on or about the first day 
of June, convene a board of five rear-admirals, and shall 
place at its disposal the service and medical records on file 
in the Navy Department of all the officers in the grades of 
captain, commander, lieutenant-commander, and lieutenant. 
The board shall then select, as soon as practicable after the 
first day of July, a sufficient number of officers from the 
before-mentioned grades, as constituted on the thirtieth day 
of June of that year, to cause the average vacancies enu- 
merated in section eight of this act. Each member of said 
board shall swear or affirm that he will, without prejudice 
or partiality, and having in view solely the special fitness of 
officers and the efficiency of the naval service, perform the 
duties imposed upon him by thisact. Its finding, which shall 
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he in writing, signed by all the members, not less than four 
governing, shall be transmitted to the President, who shall 
thereupon, by order, make the transfers of such officers to the 
retired list as are selected by the board: Provided, That not 
more than five captains, four commanders, four lieutenant- 
commanders, and two lieutenants are so retired in any one 
year. The promotions to fill the vacancies thus created 
shall date from the thirtieth day of June of the current 
year: And provided further, That any officer retired under 
the provisions of this section shall be retired with the rank 
and three-fourths the sea pay of the next higher grade, 
including the grade of commodore, which is retained on the 
retired list for this purpose.” 

It wil! be seen that section 8 fixes the number of vacan- 
cies which are to occur or be created in a fiscal year to be, 
above the grade of commander, thirteen; above the grade of 
lieutenant-commander, twenty; above the grade of lieuten- 
ant, twenty-nine; and above the grade of lieutenant (junior 
grade), forty; and where such vacancies in the several 
grades do not exist in the ordinary course of events the 
Congress by this law provides two methods by the one or 
both of which, at the end of the fiscal year, a sufficient 
number of such vacancies are to be created as are necessary 
to reach the number prescribed in each of the grades named. 

The first plan prescribed is to permit officers of the line 
in the grades of captain, commander, and lieutenant-com- 
mander to make official application to the Secretary of the 
Navy to have their names placed on a list of applicants for 
voluntary retirement; and from this list the President, in 
the order of the rank of the applicants, is authorized to 
place a sufficient number on the retired list to create vacan- 
cies to the number provided for by the act. Ifa resort to 
this plan does not result in creating the desired number of 
vacancies, then the Secretary of the Navy is empowered to 
convene a board composed of five rear-admirals on or about 
the 1st of June, and to place at the disposal of the board the 
service and medical records on file in the Navy Department 
of all the officers in the grades of captain, commander, lieu- 
tenant-commander, and lieutenant, and this board is to select 
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from the list thus furnished, as soon as practicable after the 
1st day of July, a sufficient number of officers from the. 
grades mentioned as constituted on the 30th day of June of 
that year to cause the average vacancies enumerated in sec- 
tion 8 of the act. The findings of the board are to be trans- 
mitted to the President in writing, and the President is 
required to make a transfer of the officers selected by the 
board to the retired list. 

I think the intention of Congress is plainly expressed in 
these two sections; so much so, at least, that there need be 
no confusion in the administration of the law. The vacan- 
cies provided for are to occur or be created for the fiscal 
year: which ends with the 30th of June. Under section 8 of 
the act the retirements are to be made from the list of vol- 
untary applicants and for the jiscal year then being consid- 
ered. If the number of vacancies are not created by the 
retirement of voluntary applicants, then, under section 9, 
the board authorized to be appointed by the Secretary of 
the Navy is to convene on or about the 1st day of June of 
the current year, and from the records furnished enough 
retirements are to be arbitrarily made by this board to com- 
plete the number of vacancies for the fiscal year. 

Now, in the case of the retirement of those who have vol- 
untarily applied, the retirement, according to the act, takes 
effect on the last day of the fiscal year, which is the 30th of 
June. No injustice can be done to the retiring officers in such 
case, for the reason that, with the act of Congress before 
them, these officers voluntarily file their applications for re- 
tirement under its provisions, which mean that the retirement 
is to go into effect on the 30th of June, the end of the fiscal 
year. This view of the law is strengthened by the provision 
of section 9, which follows. The retirements under section 9 
are not upon voluntary application. They are made by the 
board, and the officers to be retired are selected after an ex- 
amination of their records as furnished by the Navy Depart- 
ment. It is, therefore, provided that this board shall meet 
on or about the 1st cf June, evidently in order that the report 
of the board may be made to the President so that the retire- 
ments made in this section can also take effect at the end of the 
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fiscal year. If there were any doubt about this interpreta- 
tion of the law, the provision in section 9, which is as follows: 
‘* The promotions to fill vacancies thus created shall date from 
the thirtieth day of June of the current year,” removes it. 
The vacancies referred to in this paragraph are the vacancies 
created under the plans provided in one or both of sections 8 
and 9 of theact. The language of the sections under consid- 
eration not only, in my opinion, warrants the interpretation 
which I have placed upon them, but it will be seen that such 
construction conduces to a methodical and orderly adminis- 
tration of the law. It results in making all the vacancies cre- 
ated under the provisions of the two sections, 8 and 9, of the 
act take effect on the last day of the fiscal year, and the pro- 
motions made to fill such vacancies go into effect on the day 
immediately following the last day of the fiscal year, viz, on 
the first day of July of the current year. 

I therefore advise you that, in my opinion, the order of 
the President, though dated on the 1st of July, 1899, had 
the effect to retire Lieut. Commander William H. Driggs 
on the 30th day of June, 1899, and thus create a vacancy for 
and within the fiscal year ending with that day, and that the 
promotion of Lieut. Walter McLean to fill the vacancy thus 
created by the retirement of Lieutenant-Commander Driggs 
should date from the said 30th day of June. In other words, 
his promotion, and his commission in pursuance thereof, 
should bear date as of the 1st day of July, 1899; and I also 
am of opinion that he is entitled to the grade and rank indi- 
cated by his said commission, together with the emoluments 
attached, from and including that date. 

Respectfully, 
JAMES E. BOYD, 
Assistant Attorney-General. 

Approved. 

JOHN W. GRIGGS. 


The SECRETARY OF THE NAVY. 
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LETTER CARRIERS—CIVIL SERVICE. 


In the exercise of his discretion the Postmaster-General abolished the 
free-delivery service at Huron, S. Dak., on January 15, 1895, and in 
consequence certain carriers were separated from the service. Held, 
That on the reestablishment of free-delivery service at that place the 
former carriers could not be reinstated under rule 9 of the civil-service 
rules. 

To entitle a person to reinstatement in the civil service under rule 9, 
by reason of the reduction of force, such reduction must be one required 
by law and not one caused by the exercise of a discretionary power 
vested in an executive officer. 


DEPARTMENT OF JUSTICE, 
December 9, 1899. 

Str: Under date of November 3, 1899, you submit for my 
opinion a question arising under the third proviso of rule 
9 of the civil-service rules as amended by the order of May 
29, 1899. As stated by you, the facts are as follows: 

‘‘The Postmaster-General, in the exercise of his discre- 
tion, under the provisions of the act of January 3, 1887 
(par. 1, 24 Stat., 355), and in compliance with the require- 
ments of the act of March 3, 1877 (19 Stat., 384), abolished 
the free-delivery service at Huron, S. Dak., on January 15, 
1895, and in consequence three letter carriers and one sub- 
stitute carrier became separated from the service. 

‘*In view of the fact that the gross receipts of the Huron, 
S. Dak., post-office again reached the amount required by 
law for the establishment of the free-delivery service, an 
order was issued for the reestablishment of the service on 
September 1, 1899, and for the reinstatement, under rule 9 
of the civil-service rules, of those carriers who were sepa- 
rated frem the service on January 15, 1895, and who were 
then available.” 

The question propounded for my decision is whether 
these three letter carriers and one substitute carrier are 
entitled to reinstatement under that clause of rule 9 of the 
civil-service rules which declares, ‘‘Any person who has 
been separated from the service by reason of a reduction of 
force specifically required by law may be reinstated without 
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regard to the length of time he or she has been separated 
from the service.” 

The statute which governs the institution and abolition of 
the free-delivery system is the act of January 3, 1887 (24 
Stat., 355), the first section of which provides as follows: 

‘*That letter carriers shall be employed for the free de- 
livery of mail matter, as frequently as the public business 
May require, at every incorporated city, village, or bor- 
ough containing a population of fifty thousand within its 
corporate limits, and may be so employed at every place 
containing a population of not less than ten thousand, within 
its corporate limits, according to the last general census, 
taken by authority of State or United States law, or at any 
post-office which produced a gross revenue, for the preced- 
ing fiscal year, of not less than ten thousand dollars: Pro- 
vided, This act shall not affect the existence of the free 
delivery in places where it is now established: And prowided 
Further, That in offices where the free delivery shall be es- 
tablished under the provisions of this act, such free delivery 
shall not be abolished by reason of decrease below ten thou- 
sand in population or ten thousand dollars in gross postal 
revenue, except in the discretion of the Postmaster-Gen- 
eral.” 

The effect of the second proviso of this section is to leave 
it within the discretion of the Postmaster-General to con- 
tinue or abolish the free-delivery system in offices where the 
population has fallen below ten thousand in number or the 
gross postal revenue has fallen below the sum of ten thousand 
dollars.. The free delivery at Huron was abolished by the 
Postmaster-General in the exercise of this discretion, and 
- not because of any specific requirement of the law. I do 
not think it is a case arising under the proviso of the civil- 
service rules above quoted. There may be doubt as what 
is meant by the phrase ‘‘specifically required by law,” the 
doubt arising from the indefinite nature of the word ‘‘ spe- 
cifically;” but there can be no doubt that the reduction of 
force referred to must be one required by law, and not one 
which is caused by the exercise of the discretionary power 
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vested in an executive officer. It must be a reduction which, 

under the law, is compulsory, and not one which is optional. 
I therefore advise you that the carriers referred to are not 

entitled to reinstatement under the rule referred to. 


Very respectfully, 
JOHN W. GRIGGS.: 
The PostmMAsTER-GENERAL. 


WHARVES—LANDS—STATUTORY CONSTRUCTION. 


Whenever a power is given by statute, everything for the making of it 
effectual, or requisite to attain the end, is implied. 

The act of March 3, 1899, making an appropriation for ‘‘ transportation 
of the Army and its supplies,’’ impliedly authorizes the Secretary of 
War to purchase for the United States such land as in his judgment 
may be necessary for the erection of the wharf or wharves as con- 
templated by the appropriation, and the land so purchased can be 
paid for out of said appropriation. 


DEPARTMENT OF JUSTICE, 


December 18, 1899. 

Sre: I have the honor to acknowledge the receipt of your 
letter of June 7, 1899. You request my opinion as to 
whether or not under existing law the Secretary of War 
has authority to purchase land to be improved and used for 
wharfage for the ships employed by the War Department 
in its transport service. | 

Section 3736 of the Revised Statutes is as follows: 

‘**No land shall be purchased on account of the United 
States, except under a law authorizing such purchase.” 

The question, then, to be considered is whether or not, in 
the face of this statute, there is any law which expressly or 
impliedly authorizes the purchase of land upon which to 
construct wharves for the use of the United States. 

The act making appropriations for the support of the 
Regular and Volunteer Army for the fiscal year ending June 
30, 1899 (30 Stat., 1064), which became a law March 3, 
1899, under the head of ‘* Transportation of the Army and 
its supplies,” appropriates $17,500,000 to be expended for 
certain purposes named under the said head, and among other 
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objects for which the said appropriation is made 1 find the 
following: 

* * * ‘And in opening roads and building wharves 
* * * the expense of sailing public transports on the 
various rivers, the Gulf of Mexico, and the Atlantic and 
Pacific Oceans; * * * and for constructing roads and 
wharves.” 

It will be seen that there are two clauses in the act which 
authorize the Secretary of War to use such part of this 
appropriation as may be necessary in building or constructing 
roads and wharves. The terms ‘‘ building” and ‘‘ construct- 
ing,” as used in the act, in so far as they refer to wharves, 
appear to be synonymous, and undoubtedly confer the power 
upon the Secretary of War to erect for the use of the trans- 
port service of the United States such wharves as in his 
opinion may be necessary. 

It is a settled rule of interpretation that whenever a power 
is given by statute, everything for the making of it effectual, 
or requisite to attain the end, is implied. (1 Kent’s Com., 
464.) Now, apply this rule to this case. It is impossible to 
build a wharf without having the land upon which to build 
it. Then, when Conyress has made an appropriation, and 
one of the objects for which the appropriation is to be used, 
specially designated in the act, is the construction of wharves, 
does it not necessarily follow that the right to purchase land 
upon which to build such wharves is implied? In what other 
manner can land upon which a wharf is to be erected be 
obtained¢ Proceedings in condemnation, if such could be 
had, would result virtually in the purchase of the land con- 
demned, for such land as might be taken would be at an 
appraised value to: be paid for by the Government; and, in 
the absence of express provision in the statute, the same 
objection can be urged to taking any part of the appropria- 
tion with which to lease land as may be suggested to the 
purchase of land on account of the United States to be used 
for the location of wharves. 1 think, therefore, that the 
only reasonable construction is to conclude that the authority 
to construct wharves impliedly authorizes the purchase of 
the necessary land for the purpose. 





—_-_ —_— —- 


TO THE SECRETARY OF WAR. 667 


In 15 Opin., 212, Mr. Attorney-General Devens construed 
that part of the appropriation act of March 3, 1875, which 
reads as follows: 

‘*That one hundred thousand dollars* * * *_ shall 
be used for and applied toward the construction of a mova- 
ble dam, or a dam with adjustable gates, for the purpose of 
testing substantially the best method of improving per- 
manently the navigation of the Ohio River and its tribu- 
taries; the location of this work, with the plan of construc- 
tion and the application of the amount hereby appropriated, 
to be submitted to the Secretary of War for his approval.” 

Referring to the above statute, Mr. Devens says: 

‘*In my opinion, that provision impliedly authorizes the 
purchase, with the approval of the Secretary of War, of 
such land as is necessary for the construction of the dam.” 

Upon a comparison of the statutes which Mr. Devens was 
construing with the one now under consideration, it will be 
observed that the authority to purchase land for the dam 
to be erected in the one case was no more express than is 
the authority for the purchase of land for the construction 
of wharves in the other. But such authority must be 
implied in cither case in order to permit the Secretary of 
War to carry out the purposes of the act. 

I therefore advise you that, in my opinion, the provision 
of the act of March 3, 1899, which I have referred to above, 
impliedly authorizes the Secretary of War to purchase, on 
account of the United States, such land as in his judgment 
may be necessary for the erection of a wharf or wharves, as 
contemplated by the appropriation, and that land so pur- 
chased on account of the United States can be lawfully paid 
for from the said appropriation. 

Very respectfully, 
JAMES E. BOYD, 


Assistant Attorney-General. 
Approved. 


JOHN W. GRIGGS. 
The SECRETARY OF WAR. 








INDEX—DIGEST OF OPINIONS.* 


“ABBEY,’’ STEAMSHIP. 
The opinion of the Navy Department that it is proper and expe- 
dient to release to the American claimant the steamship Abbey, 
seized at Batangas, Philippine Islands, by Admiral Dewey, con- 


curred in. 390. 
ABSENCE. 
See LEAVES oF ABSENCE. 
ACCOUNTS. 


1. A question with reference to the manner of drawing funds from 
the Treasury, and the administrative examination of the accounts 
of the officer disbursing them, is one which should be submitted 
to the Comptroller of the Treasury. 413. 

2. The decision of the Comptroller of the Treasury upon any ques- 
tion involving a payment is final and binding. 681. 


ACTS. 
See Statutory CONSTRUCTION. 


ADVERTISEMENT. 
See Contracts, 1-3, 5, 26; GAMBLING. 


AGRICULTURAL COLLEGES. 

The respective appropriations for agricultural experiment stations 
and for agricultural colleges and schools being separate and dis- 
tinct, no portion of that for the former can be applied to the 
payment of the salaries of the professors or teachers in the lat- 
ter. 470. 


ALASKA. 

1. The sale of liquors on board of American vessels in Alaskan waters 
is forbidden, except upon permit obtained according to law from 
the customs officials. Jb. 

2. Such sales on British vessels may be prohibited under Treasury 


regulations. 0. 


ALIEN. 
See IMMIGRANTS. 


* See Index to Subjects, p. x11. 
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AMERICAN REGISTRY. 
See REGISTRY. 


ANIMALS. 
See Contaaious Dtskasss, 3. 


ANNEXATION. 
See Hawai; INTERNATIONAL Law, 4, 7-10, 14. 


APPEALS. 

1. In case of an appeal to a higher tribunal for review, the original 
judgment stands in suspense until the appellate court, by a 
judgment of its own, shall supersede it. 340. 

2. Anappeal by aChinese person, under the act of September 13, 1888, 
to a judge of a district court, from the judgment of the commis- 
sioner, does not vacate, but merely suspends, the judgment of the 
commissioner and proceedings thereunder until the appeal is 
dismissed. J. 


APPROPRIATIONS. 

1. The act of July 1, 1898, making an appropriation ‘‘to enable the 
Secretary of the Treasury to pay’”’ a certain individual a speci- 
fied amount, being mandatory, the Secretary has no discretion 
to pass upon the fact whether such amount or any portion 
thereof ought to be paid. 295. 

2. The emergency fund of $3,000,000 provided by the act of January 
5, 1899, is intended to cover emergencies arising in the military 
administration of Cuba and other territory that has come into 
the possession of the United States through the operations of 
war. 301. 

3. The respective appropriations for agricultural experiment stations, 
and for agricultural colleges and schools, being separate and 
distinct, no portion of that for the former can be applied to the 
payment of the salaries of the professors or teachers in the 
latter. 470. 

4. The act of March 3, 1899, for deepening the channel north of 
Pelican Island, from Galveston Harbor to Texas City, Tex., 
makes an appropriation of $250,000 for the work. 489. 

5. There is no authority for paying out of this appropriation any 
expenses for making the contract, inspecting or superintending 
the work, unless it be indirect through a provision in the con- 
tract that these expenses shall be paid by the contractors and 
charged against their compensation. Jb. 

6. The Secretary of War has no authority to use any portion of the 
$170,000 appropriated by the act of March 3, 1899, for the im- 
provement of the Missouri River above Sioux City, for improve- 
ments at or in front of that city. 519. 

7. The act of March 3, 1899, making an appropriation for ‘‘ trans- 
portation of the Army and its supplies,’ impliedly authorized 
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APPROPRIATIONS—Continued. 
the Secretary of War to purchase for the United States such 
land as in-his judgment may be necessary for the erection of the 
wharf or wharves as contemplated by the appropriation, and 
the land so purchased can be paid for out of said appropriation. 
665. 


ARMY. 

1. A person convicted of desertion from the military service and 
afterwards pardoned by the President, under section 118, 
Revised Statutes, would be restored by reason of the pardon to 
all the rights and privileges of a citizen which he had anterior 
to such conviction. 36. 

2. While the President’s pardon restores a criminal to his legal rights 
and fully relieves him of the disabilities legally attaching to his 
conviction, it does not destroy an existing fact that his service 
was not faithful and honest. Jo. 

3. A recruiting officer has the right to reject a candidate for enlist- 
ment in the Army whose service during his previous term was 
not honest and faithful, notwithstanding the pardon of the 
offense. Jb. 

4. The Secretary of War has no authority to make a regulation limit- 
ing to a specified time, expiring on a given date, the right of 
promotion of an enlisted man who holds the certificate of eligi- 
bility provided by the act of July 30, 1892. 54. 

5. A regulation can not be promulgated requiring a successful can- 
didate who holds such certificate of eligibility to undergo a 
second examination after a specified time. Jb. 

6. The fact that such eligible has become 30 years of age does not 
vacate his right to promotion under the act. Jb. 

7. The Secretary of War is the regular constitutional organ of the 
President for the administration of the military establishment 
of the nation, and as such the rules and orders promulgated 
through him must be received as acts of the Executive, and 
binding upon all within the sphere of his legal and constitu- 
tional authority. Jb. 

8. Subsequent to the examination of a candidate for promotion to a 
second lieutenancy under the act of July 30, 1892, and the award- 
ing to him of a certificate of eligibility, he was found to be 
suffering from a constitutional disease, though he was only tem- 
porarily disabled. Held, He was entitled to all the benefits 
arising from such a certificate. 91. 

9. The phrase “‘ troops operating against an enemy,”’ as used in sec- 
tion 7 of the act of April 26, 1898, was intended to apply to all 
instances where the troops of the United States are assembled 
into separate bodies, such as regiments, brigades, divisions, or 
corps, for the purpose of carrying on and bringing to a conclu- 
sion the war with Spain. 95. 
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10. If the operations of the troops are with the direct object of assist- 
ing in the military measures of the Government for subduing 
the forces of Spain they can be considered as operating against 
anenemy. Ib. 

11. Any troops assembled at camps in the United States for the present 
war purposes can properly be considered as operating against 
anenemy. Io. 

12. The act of April 22, 1898, authorizing the organization of certain 
forces, with special qualifications, from the nation at large, not 
to exceed 3,000 men, contemplates such an organization of 3,000 
men for the entire Army, and not the organization of such force 
under each call for volunteers. 161. 

13. In the distribution of supplies to the destitute inhabitants of Cuba, 
the commanding officers may use either the officers of the 
Army or such volunteer agencies as may be available for the 
purpose. 190. 

14. The resignation of a military office does not take effect until 
accepted by the proper superior authority. 237. 

15. The ordnance and other stores belonging to the several States, 
taken or accepted by the Government for use in the war with 
Spain, should not be returned in kind, but should be paid for 
at the price agreed upon, or, in the absence of an agreement, 
what they were worth. 372. 

See Army OFFICER; CANTEEN. 


ARMY OFFICER. 

1. An army officer detailed for duty in a clerical position can not be 
considered as a member of the ‘‘classified service,’’ and after 
separation therefrom can not be reinstated therein by reason of 
his service during the war. 6. 

2. The commission of the attorney-general of the State of South 
Dakota as an officer in the Volunteer Army is not vacated by 
reason of section 1222, Revised Statutes. 88. 

3. While an officer in the volunteer army may be said to be actively 
engaged in the military service, he is not permanently engaged, 
and the Government does not need nor demand a complete and 
final severance of his relation with civil life. Jb. 

4. The provision of section 1222 that no officer of the army on the 
active list shall hold any civil office, etc., applies only to regular 
army Officers. J6. 

5. An army officer on the active list is one not only actively, but 
permanently engaged in the military service of the Govern- 
ment. Jb. 

6. Although a soldier is primarily entitled to promotion to a lieuten- 
ancy by reason of a certificate of eligibility, if he is in fact dis- 
qualified to perform military service by reason of physical 
disability, this would operate to disbar him. 91. 
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7. 


10. 


11. 


16. 


17. 


Vacancies of regimental and company officers occurring in organ- 
izations from the several States and Territories after their mus- 
ter into the Volunteer Army of the United States, under the act 
of April 22, 1898, should be filled by commissions issued by the 
governors of the States or Territories to which the organizations 
belong. 109. 


. Regimental officers of such regiments as may be formed by con- 


tributions of companies from two or more States are to be 
appointed by the President, under the constitutional provisions 
which authorize him to appoint all officers of the United States 
whose appointment is not otherwise provided by law. 135. 


. The act of April 22, 1898, temporarily increasing the military 


establishment of the United States, in conferring the appoint- 
ment of certain officers upon the governors of States when the 
members of a militia organization enlist in the Volunteer Army, 
confers such privileges only when a majority of the members of 
such organization enlist as a body. 146. 

Under this act the appointment of the officers of a militia organi- 
zation to corresponding grades in the Volunteer Army may be 
made even though the militia organization was formed subse- 
quent to the call of the President for volunteers. J6. 

The term ‘‘ officers’’ as used in this connection applies only to the 
commissioned officers. Jb. 


. Under this act, where a regiment or battalion is made up respec- 


tively of battalions or companies from two or more States, the 
governor of each State would be entitled to appoint the officers 
of the companies or battalions by them respectively contributed 
ina body. Jb. 


. If a battalion is made up of companies contributed by two or more 


States, the officers of the battalion as such must be appointed 
by the President. Jb. 


. The law fixes no age limit for officers in the Volunteer Army. 176. 
. An officer of the Regular Army, holding at the same time a com- 


mission in the Volunteer Army, may continue to hold and exer- 
cise his commission in the Volunteer Army after having been 
placed upon the retired list by reason of the age limit. 176, 199. 

The act of June 20, 1882, relative to retirement, applies to an offi- 
cer of the Regular Army who is 64 years of age, temporarily 
serving under a volunteer commission, without affecting his 
status in the volunteer service, but does not apply to a volun- 
teer officer, not being in the Regular Army, who is 64 years of 
age. 199. 

When an organization of State militia, with regimental and com- 
pany officers bearing commissions from the governor of the 
State in which organized, is received as a body into the service 
of the United States, under the act of April 22, 1898, such officers 
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remain in their several grades until vacancies contemplated by 
the law occur, and can not be removed st will by such governor. 
225, 536. 

18. The acceptance by the commanding general of the National Guard 
of the District of Columbia of a commission as colonel in the 
Volunteer Army, for service in the war with Spain, did not 
operate as a vacation of the District command. 237. 

19. Officers exercising, under assignment in orders, a command above 
that pertaining to their grade in connection with the Army of 
the United States, if performing no other service of a domestic 
nature, but held in readiness to resume hostilities, are entitled 
to the increased pay and allowance provided for by the act of 
April 26, 1898. 258. | 

20. The act of March 2, 1899, takes from the four principal assistants 
of the Quartermaster-General the rank of colonel, and the in- 
creased rank of the quartermaster on the staff of the Command- 
ing General of the Army given by the act of July 7, 1898. 381. 

21. Upon the approval of the act of March 2, 1899, the Chief of the 
Record and Pension Division of the War Department became 
entitled to the increased rank and pay without the necessity of 
a nomination by the President and confirmation by the Senate. 
480. | 

22. Organizations of State militia, received as a body into the service 
of the United States as a part of the Volunteer Army under the 
act of April 22, 1898, are to be maintained as received, and the 
officers of the same are entitled to enter the service with 
the grades which their commissions severally indicate. 536. 

23. A regiment entering the military service of the United States has 
the right to maintain its organization with the number and 
grade of officers authorized by the laws of the State from which 
itcame. Jb. 

24. An officer commissioned by the governor of a State to fill a vacancy 
as major occurring in such regiment in the field, need not be 
mustered into the service of the United States, he having origi- 
nally been mustered into the service with the regiment as a 
captain. Jb. : 


ARREST. 

1. The board bills of Chinese boys remaining at Richford, Vt., after 
they are, by authority of the Treasury Department, denied the 
privilege of coming into the United States, should not be paid 
by the United States pending their subsequent arrest by the 
United States marshal and a hearing thereafter under the Chi- 
nese exclusion act, as they are neither under detention nor 
arrest. 51. 

2. Detention by an officer is in effect an arrest, and a person under 
detention or arrest must be furnished subsistence at the ex pense 
of the Government making the arrest. Jb. 
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3. The right of forest supervisors and rangers to arrest persons viola- 
ting the laws or the rules and regulations for the protection of 
forest reservations being doubtful, it is suggested that relief 
must be had through Congressional action. 612. 

See INTERNATIONAL Law, I, 2. 


ASSIGNMENTS. | 
Section 3477, Revised Statutes, with reference to the assignment 
of claims, applies only to such claims as require allowance by 
some accounting officer, an ascertainment of the amounts due 
thereon, and the issue of a warrant for their payment. 637. 
See Cuecxs; Rivers AND HARBORS. 


ATTORNEY-GENERAL. 

1. The question as to whether the parts of a vessel which a British 
subject proposes to take to Alaska by ocean steamer will be 
subject to duty, being a hypothetical one, is notanswered. 77. 

2. The Attorney-General is precluded from giving an opinion upon 
a matter not actually or presently arising in the administration 
of a Department. Jb. 

3. He is not authorized to answer an inquiry made of the Treasury 
Department with reference to an increase in the amount of sub- 
sidiary silver coinage, whether regarded as an abstract question 
of law or an inquiry into the legality of the course of a prede- 
cessor in office in matters not now demanding official action. 85. 

_ 4. To authorize the expression of an opinion upon a question of law 
it is necessary that a statement of facts be submitted showing 
that the question has actually arisen in the administration of a 
Department in an existing case calling for action. Jb. 

5. A question as to what course should be pursued by an Executive 
Department involves matters of fact upon which the Attorney- 
General may not have knowledge, and considerations of expe- 
diency upon which it is not for him to pass judgment. 98. 

6. The Attorney-General! can not undertake to settle conflicting ques- 
tions of fact raised by various papers presented, but will look 
to the submitted statement of facta alone. 156. 

7. The question whether a proceeding under any law would or would 
not be successful is a judicial question on which it is not neces- 
sary or proper for the Attorney-General to give an official 

opinion. 181. 

8. The facts submitted failing to raise the question of the legal status 
of the Revenue-Cutter Service, additional information is re- 
quested. 189. 

9. In a request for an opinion the facts must be definitely formulated 
and clearly stated by the person asking the opinion. The Attor- 
ney-General can not be required to extract a finding of facts 
from correspondence or reports. 342, 498. 
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10. The Attorney-General will not exercise appellate jurisdiction over 
a decision of one of the Executive Departments upon mixed 
questions of law and fact. 342. 

11. In the request for an opinion the particular question of law on 
which his advice is desired should be specificallfy formulated, 
and the facts which exist or are assumed as the basis of such 
question should also be definitely stated. 351. 

12. In certain cases it may be proper to gather the circumstances 
from the papers presented, and to waive the customary rule of 
the Department requiring a definite statement of the facts upon 
which an opinion is requested, as where governmental trans- 
actions are involved, and there are no disputed facts. 477. 

13. On questions of disbursements of money or payment of claims the 
Attorney-General should not render opinions. 581. 

14. Under the primary, broad, and general control of the Attorney- 
General of suits in which the United States is interested, he is 
authorized to make such disposition of pending litigation, 
including the compromise of cases of forfeiture, as seems to him 
meet and proper. 491. 

15. He may dismiss or discontinue suits in which the Government is 
interested; a fortiori, he may terminate the same upon terms, 
at any stage, by way of compromise or settlement. 491. 


BAGGAGE RECEIPT. 
An excess-baggage receipt issued by a railroad company to a pas- 
senger for excess weight of baggage does not require a stamp 
under the war-revenue law. 246. 


BAILMENT. 


A warehouseman is interested in the joint custody with the Gov- 
ment of property in his care, by reason of his risks, his storage, 
and his contractua relations. 152. 


BANKS. 


1. The term ‘‘surplus,’’ as applied to banks, includes not only the 
amount set apart as a minimum surplus, but also such amount 
as has been set apart by a vote of the directors or other author- 
ized action of the bank to strengthen the capital, and is thus 
held out to the public as a part of its banking capital. 320. 

2. The surplus required to be set apart by the national banking act 
from the net proceeds until it reaches an amount equal to 20 
per cent of the capital stock becomes by law in effect a part of 
the bank’s capital. Jb. 

3. The undivided profits of a bank are not surplus, and can not be 
estimated under the war-revenue act as a part of the bank sur- 
plus. Jo. : 

4. The capital of a bank and other funds belonging. to it which, by 
law or the action of the bank authorities, assume the character 
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of capital, and which the bank uses in carrying on ita business, 
is what the law has in view as the subject of taxation. Jo. 

5. State banks are taxable upon the amount of their capital, together 
with such additicnal surplus or funds belonging to them as 
may be set apart either by law or by the action of the bank 
authorities and used in carrying on the general business of the 
bank. Ib. 

6. The use by State banks of the word ‘‘international”’ as a portion of 
their name or title is not in violation of section 5243, Revised 
Statutes. 475. 


BERING SEA. 
See Seat FISHERIES. 


BERTHS. 
See NavicaTion Laws, 2. 


BIDS. 

1. A bid in which the name of the firm is signed by typewriter, fol- 
lowed by the signature of the only member of the tirm, is, before 
acceptance, modified by telegram. Held, The modified bid, 
upon acceptance before withdrawal, would bind the bidder. 45. 

2. While it is customary to confirm by letter a telegraphic proposi- 
tion, such confirmation is not essential. Th. 

See CoNTRACTS. 


BILL OF LADING. 

1. The bill of lading, manifest, or receipt issued to the consignor by 
the United States Express Company, when receiving money and 
securities for transportation under its contract with the Govern- 
ment, must have attached a revenue stamp duly canceled. 192. 

2. Money and merchandise carried by the Adams Express Company 
for the Pennsylvania Railroad Company over the lines of the 
latter, free of charge, under a contract between the two compa- 
nies, do not require a bill of lading or manifest under the pro- 
visions of the war-revenue law, and, if given, it is not liable to 
a stamp tax. 262. 


BOARD OF GENERAL APPRAISERS. 

The Board of General Appraisers was warranted in refusing to 
hear and pass upon a question whether an importer was justi- 
fied in refusing to answer interrogatories under the act of June 
10, 1890, submitted to them in reappraisement proceedings. 
456. 


BONDS. 

1. Bonds provided for in a mortgage, to be issued or not as the future 
action of the mortgageor may determine, are not until issued 
the subject of taxation or an element in estimating the amount 
of stamps required for the mortgage. 531. 
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2. A bond, though prepared and signed, still in the possession of the 
obligor unissued, and which may never be, is not a debt or obli- 
gation which is liable to taxation. Jb. 

8. As only one stamp is required upon two separate papers which 
constitute one transaction, as where a bond or note is given to 
evidence a debt and the mortgage executed to secure the same, 
the purposes of the law are fulfilled when the stamp in proper 
amount is affixed to either and canceled, such stamp being the 
highest rate required by said papers or either of them. Jb. 

4. The five years’ limitation within which suita may be brought upon 
the official bonds of disbursing officers begins to run from the 
time the accounting officers of the Treasury make the statement 

. of the account showing an indebtedness to the United States. 611. 
See Surety CoMPANIES. 


BONUS. 
See NortH AMERICAN COMMERCIAL COMPANY. 


BOOK. 
See CopyriauHts, 1, 2, 5. 


BOUNTY. 

1. Proceedings for adjudication of bounty for the capture or destruc- 
tion of a vessel may be begun at the instance of the Secretary 
of the Navy in any district that he may designate, and upon his 
failure to make such designation within three months after the 
vessel has been captured or destroyed, the claimants may insti- 
tute proceedings. 205. 

2. In determining questions with reference to bounty arising under 


section 4635, Revised Statutes, the Secretary of the Navy is au-— 


thorized: (1) To institute proceedings under a libel of infor- 
mation in a district court of the United States, sitting as a prize 
court; (2) to submit the case to the Court of Claims; (3) to pro- 
ceed to determine the question arising, and award the bounty. Jb. 
3. The Court of Claims has authority to hear and determine such 
questions of bounty, either as a claim founded upon a law of 
Congress, or as one which may be transmitted to it by the head 
of a department, under section 1063, Revised Statutes, and the 
act of March 3, 1887. 205. 
See Pr1zk. 


BRIDGES. | 
1. The Mississippi River in Minnesota, both above and below the 
Falls of St. Anthony, is a navigable river, not wholly within the 
limits of any particular State, and can not be bridged without 
the permission of the United States. 52. 
2. The Lehigh Valley Railroad Co. may close its drawbridge over 
the Passaic River for repairs. 312. 
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3. The Secretary of War would not be prohibited from approving 
the plan and location of a bridge across boundary waters if acts 
of authorization were passed by the legislatures of the States 
interested. 332. 

4. The act of September 19, 1890, is not sufficient warrant to the Sec- 
retary of War for requiring changes to be made in the bridge of 
the Baltimore and Ohio Railroad Company over the Ohio River 
at the expense of the owner without compensation. 343. 

5. If the company itself voluntarily prostrates ita bridge, with the 
intention of constructing another in its place, the Secretary of 
War has the right to le conditions as to height, length 
of span, etc. Jb. 


BRUNSWICK HARBOR. 
See Rivers AND Harsors, 4-6. 


BUILDING REGULATIONS. 
See District or Co._uMBIA, 1, 2. 


BULLETINS. 
See DEPARTMENT OF AGRICULTURE, 2. 


BUREAU OF ENGRAVING AND PRINTING. 
The Bureau of Engraving and Printing may compete for the work 
of engraving and printing United States postage stamps. 40. 
BUREAU OF YARDS AND DOCKS, NAVY. 
An officer of the Corps of Engineers not below the relative rank 


of captain is eligible for appointment as Chief of the Bureau of 
Yards and Docks. 47. 


CABLES. 

1. No one has a nght to land a foreign cable upon our shores and 
establish a physical connection between our territory and that 
of a foreign state without the consent of the Government. 13. 

2. The President has the power, in the absence of legislation by 
Congress, to control the landing of foreign submarine cables on 
the shores of the United States. Jhb. 

3. If a landing has been effected without the consent or against the 

. protest of this Government, respect for its rights and compliance 
with its terms may be enforced by applying the prohibition to 
the operation of the line, unless the necessary conditions are 
accepted and observed. Jb. 

4. There is no ground to support the claim for indemnity of the 
British Eastern Extension Australasia and China Telegraph 
Company for cutting the cable at Manila during the war with 
Spain. 315. 

5. The application of the Commercial Cable Company for leave to 
land its cable in the United States ix within the jurisdiction and 
control of the Department of State, acting for the President. 
408. 
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6. The grounding of a cable upon the soil of the United States, with 
the intention of connecting our territory with foreign territory 
by that means, is a matter which is under the sovereign control 
of the Government. Jb. 


7. So far asthe landing of a cable in the island of Cuba is concerned, the 
subject is under the contro] of the War Department, by reason 
of the fact that its occupation is that of a military nature. Jd. 

8. Owing to the temporary nature of the occupation of the island of 
Cuba by the United States, it is inex pedient to grant permission 
to the Commercial Cable Company to land a cable upon its 
soil. Jb. 

9. The authorities of the United States have full power, in their dis- 
cretion, to prevent the grounding of a cable intended to connect 
the island of Cuba with the United States or any other country, 
or to prevent or disrupt any cable which may be laid in disre- 
gard of its instructions and against ite will. 514. 

10. The grounding of a cable upon the soil of the United States, with 
the intention of connecting our territory with foreign territory 
by that means, is a matter which is under the sovereign control 
of the Government, to be exercised by Congress, but in the 
absence of Congressional action to be regulated and controlled 
by the executive department of the Government. Jb. 

11. There is no objection to submitting to Congress the claims of the 
British Cuba Submarine Telegraph Company for damages by 
our vessels occurring during the hostilities with Spain. 654. 


CALIFORNIA DEBRIS COMMISSION. 

The superior court of Sutter County, Cal., granted a temporary 
injunction on a suit by the county of Sutter, restraining the 
Red Dog Mining Company, which was operating under a license 
from the California Débris Commission, from mining by the 
hydraulic process. Held, In the absence of any question touch- 
ing the validity of the powers granted to the California Débris 
Commission, the Government should not intervene in the suit. 
554. 


‘““CALL.”’ 

A writing termed a ‘‘call,’”’ in which the signer agrees to sell the 
stuck described in the paper at the price named, provided the 
holder of the paper calls upon him within the time specified, 
is taxable under the first paragraph of Schedule A of the war- 
revenue law. 447. 


CANALS. 

1. Canals being artificial waterways or means of commercial trans- 
portation, as well as natural lakes and rivers, the same princi- 
ples may be applied to them that are applied to bridges, turn- 
pikes, streets, and railroads. 332. 
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2. Consent having been given for the construction of a canal wholly 
within the State of Texas, there is no reason for the with- 
drawal of such permission. Jb. Sat 


CANTEEN. 

1. Section 17 of the act of March 2, 1899, does not prohibit the sale 
of intoxicating drinks through the canteen section of the post 
exchange by parties other than officers and private soldiers. 426. 

2. No officer or private soldier can be detailed in the canteen section 
to sell intoxicating drinks, either directly or indirectly. J. 

3. A license or permission can not be given by the commanding offi- 
cer to a private person to enter a military reservation for the 
purpose of selling intoxicating drinks. Jb. 


CARTER COURT-MARTIAL. 
See CourT-MARTIAL, 4-8. 


CENSUS BUREAU. 

1. The expenditures authorized by the act of 1899, and incurred by 
the Director of the Census, are proper and lawful, and the Sec- 
retary of the Interior should approve them, if it is his duty todo 
so at all, as a ministerial act, and not as one in which he is to 
exercise judgment or discretion touching the wisdom or advisa- 
bility of the expenditure. 413. 

2. The Secretary of the Interior is not required to approve the selec- 
tion of appointees, the plan for taking the census, or for making 
contracts for supplies, ete. Jhb, 

3. By section 2 of the act of March 3, 1899, the Census Bureau is made 
a part of the Interior Department, and as such its accounts are 
subject to such rules and regulations as the Secretary may 
prescribe. Jb. 

4. The Director of the Census and his subordinates are not subject 
to the supervision, control, or direction of the Secretary of the 
Interior. Ib. 

5. The appointment of subordinate officials and employees of the 
Census Bureau is within the power and discretion of the Direc- 
tor of the Census. Jb. 


CENTRAL BRANCH, UNION PACIFIC RAILROAD. 
See Union Paciric Rai.troap, 2-4. 


CERTIFICATES. 
Stamps should be affixed to certificates or other instruments issued 
for private use prior to their delivery, to be furnished by the 
party applying therefor. 134. 
See Army, 4-8; CHingese, 2-7, 10, 13, 14, 20. 


CHARTER PARTIES. 
1. The paragraph of the war-revenue act of June 13, 1898, relating to 
charter parties does not apply to vessele engaged in domestic 
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commerce, as the law does not require that their tonnage should 
be registered. 168. 

2. The paragraph under the head of ‘‘Charter party’’ in the war- 

' revenue law applies to all vessels registered under the provisions 

of Title XLVIII, Revised Statutes, and does not apply to vessels 
enrolled or licensed under Title L. 270. 

3. The charter parties of registered vessels sailing between the 
Atlantic and Pacific coasta of the United States in the coasting 
trade are to be stamped. Ib. 


CHECKS. 

1. Checks or drafts issued by the disbursing officers of the United 
States upon Government funds on deposit, in payment of its 
obligations or dues, are exempt from the stamp tax. 134. 

2. Rebate checks given by a railroad company to passengers who 
purchase their tickets from the conductor aboard the train are 
not liable to a stamp tax. 248. 

3. Checks of disbursing officers drawn upon the public Treasury or 
an assistant treasurer of the United States may be properly 
indorsed and transferred by either the payee, indorsee, or by 
an agent of either, acting as such under a power of attorney 
from such payee or indorsee. 637. 


CHEMICALS. 
See MEDICINAL Druas. 


CHICAGO. 

The authorities of the city of Chicago have no legal power to 
prohibit the Government contractors from dumping material 
dredged from the harbor at Chicago within the limits selected 
and designed by the Secretary of War, in accordance with the 
authority conferred upon him by law. 646. 


CHINESE. 

1. The board bills of Chinese boys remaining at Richford, Vt., after 
they are denied the privilege of coming into the United States, 
should not be paid by the United States pending their subse- 
quent arrest by the United States marshal and a hearing there- 
after under the Chinese exclusion act, as they are neither under 
detention nor arrest. 51. 

2. Chinese certificates viséd by the British consul at Havana during the 
absence of the United States consular officers may be accepted 
by the authorities of the United States, provided this duty is 
voluntarily performed by such officer with the consent of the 
British Government. 72. 

3. Certificates issued to Chinese persons of the exempted class by the 
Chinese consul at Havana, in the absence of certification by a 
consular officer of the United States, should not be accepted by 
the customs officials of the United States. Jb. 
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4. 


10. 


11. 


12. 


° 13. 


14. 


15. 


The return certificate contemplated by Article II of the treaty of 
1894 with China must be accompanied by a certificate as to the 
facts, made by the Chinese consul at the port of departure.. Jb. 


. Chinese applicants for admission to the United States should com- 


ply strictly with the requirements as to certificates. 72, 130, 608. 


. The original entry certificates of Chinese merchants and others 


exempted must be issued by their Government or the Govern- 
ment where they last reside. 72, 201. 


. Chinese persons known as traders are not entitled to admission to 


the United States for the first time upon presenting a certificate 
in accordance with the requirements of the act of July 5, 1884. 
130. 


. A trader is not expressly known to the law as among the exempt 


classes, nor is such a person fairly included in them as a mer- 
chant, and the statutory language can not be so construed. 
130, 260. 


. The true theory of the Federal law is not that all Chinese persons 


may enter this country who are not forbidden, but that only 
those are entitled to enter who are expressly allowed. 130. 

Privileged Chinese subjects resident within a foreign jurisdiction, 
in order to gain admission into the United States, must have a 
certificate issued by the foreign Government and not by the 
officials of China. 201. 

The restrictions placed upon the admission to the United States of 
Chinese persons of the exempt class, and the regulations affect- 
ing the departure and return to this country of registed Chinese 
laborers, are to be held applicable to Chinese persons applying 
for admission to the Hawaiian Islands or to such persons residing 
there who may wish to depart with the intention of returning. 
249. 

A Chinese person not connected with the diplomatic service is not 
entitled to admission to the United States unless an official, 
teacher, student, merchant, or traveler for curiosity or pleasure. 
260. 

The status of a valid wife and her relation to her husband fairly 
embracing her with him in the permitted classes, if she is not 
in fact a laborer, does not extend so far as to confer upon her 
immunity from the certificate requirement to which her husband 
is entitled, because of his having acquired a domicle here. Jb. 

The wife is a distinct Chinese individual, and since all Chinese 
persons of the privileged classes must produce upon their orig- 
inal entry the prescribed certificate, the wife of a merchant must 
in any case produce that certificate upon her original entry Jb. 

A Chinese proprietor of a restaurant was duly classified as a mer- 
chant, and obtained the necessary certificate entitling him to 
reenter the United States. At the time of his return to this 
country such persons were deemed laborers, and he was refused 
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admission. Held, That the Department should in fairness rec- 
ognize him as a merchant and admit him. 324. 

16. The authority vested in the Secretary of the Treasury to determine 
finally and conclusively whether or not a Chinese person shall 
be admitted to this country, may be exercised in such manner 
as will keep faith and do no injustice to a Chinese who seeks to 
return. Ib. ' 

17. An appeal by a Chinese person, taken under section 13 of the act 
of September 13, 1888, to a judge of a district court, from the 
judgment of the Commissioner, does not vacate, but merely 
suspends, the judgment of the Commissioner and proceedings 
thereunder until the appeal is dismissed. 340. 

18. The Secretary of the Treasury has authority to admit to the 
Hawaiian Islands such Chinese persons as departed therefrom 
under regulations of the existing government allowing them to 
return, as they are not excluded by the extension to the islands 
of the law and regulations now operative within the United 
States. 353. 

19. Congress has power to exclude aliens altogether from the United 
States or to prescribe the terms and conditions on which they 
may come into this country. Jb. 

20. Certain Chinese subjects, who were bona fide merchants, were 
refused admission into the United States on the ground that the 
nature and character of their business, plainly specified in the 
Chinese portion of the certificates issued by the representatives 
of the Chinese Government, was not stated in the English 
translation of the certificate accompanying the same. Held, 
The collector was justified in refusing permission to land. 608. 


CIVIL SERVICE. 

1. An army officer detailed for duty in a clerical position can not be 
considered as a member of the ‘‘classified service,’’ and after 
separation therefrom can not be reinstated therein under Rule 
IX, by reason of his service during the war. 6. 

2. The volunteer pension branch of the War Department was not 
within the classified service, and the fact that said branch was 
merged into the Record and Pension Division of that Depart- 
ment, which is now under the civil service, would not bring 
positions in it within the classified service. Jb. 

3. The officers and employees of the District of Columbia are as dis- 
tinct from the civil service of the United States as would be the 
officers of any civil government in one of the States of the 
Union from the civil service of the State itself. 59. 

4. The Civil Service Commission is not attached in any wise to any of 
the Executive Departments, nor is it subject in anywise to the 
control of any of the heads of such Departments. 62. 
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5. Section 7 of the act of March 15, 1898, requiring of clerks not less 
than seven hours labor a day, does not apply to the Civil Service 
Commission or to ita clerks or employees. Jb. 

6. The amendment of the civil-service rules of May 29, 1899, author- 
izing the permanent employment of persons serving under tem- 
porary appointments, was intended to apply only to such per- 
sons as were serving under temporary appointments pursuant to 
Rule VIII, and such amendment does not comprehend tempo- 
rary appointments made under the act of July 1, 1898. 556. 

7. An appointment by the Secretary of State, without reference to 
or conformity with the regulations prescribed for appointments 
in the classified service, made pursuant to the act of July 3, 1898, 
authorizing the temporary employment of stenographers and 
typewriters in his Department, is lawful. Jo. 

8. When free delivery is discontinued at a post-office such office 
ceases to be under the civil-service rules. 613. 

9. In the exercise of his discretion the Postinaster-General abolished 
the free-delivery service at Huron, 8. Dak., on January 15, 1895, 
and in consequence certain carriers were separated from the 
service. Held, That on the reestablishment of free-delivery 
service at that place the former carriers could not be reinstated 
under Rule IX of the civil-service rules. 663. 

10. To entitle a person to reinstatement in the civil service under Rule 
IX, by reason of the reduction of force, such reduction must be 
one required by law and not one caused by the exercise of a 
discretionary power vested in an executive officer. Ib. 


CLAIMS. : 

1. Where a judgment recovered against the United States in the 
Court of Claims has been paid, and is subsequently set aside on 
the ground of fraud, the money can be recovered, if at all, 
because of the fraud and not because it is property or proceeds 
thereof belonging to the United States. 411. 

2. The Secretary of the Treasury has no authority under section 3755, 
Revised Statutes, to enter into a contract with a private individ- 
ual for the collection of such money. Th. 

3. A claim being one upon which suit might have been originally com- 
menced in the Court of Claims by the voluntary action of the 
claimant, is not covered by the proviso to section 1063, Revised 
Statutes. 424. 

4. Certain claims against Hawaii which accrued prior to the annexa- 
tion should be presented to, considered, and paid by the Ha- 
waiian government, but they should first be received by the 
Department of State, and then transmitted to the government 
of Hawaii for adjustment. 583. 
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5. Citizens of the United States may present their claims against the 
Hawaiian government, or take such other proceedings in court 
as the municipal laws of Hawaii will allow. Jb. 

6. Such questions as here involved may properly be submitted to the 
Court of Claims. Jb. 

7. Section 3477, Revised Statutes, with reference to the assignment 
of claims, applies only to such claims as require allowance by 
some accounting officer, an ascertainment of the amounts due 
thereon, and the issue of a warrant for their payment. 637. 

See Prize. 


COLUMBIA INSTITUTION FOR THE DEAF AND DUMB. 

The Columbia Institution for the Deaf and Dumb is in the 
Department of the Interior, so as to make the provisions of sec- 
tion 3709, Revised Statutes, applicable to it in making purchases 
and contracts for supplies or services. 1. 


COMMERCE. 

1. Commerce is not restricted to the purchase, sale, and barter of 
commodities, but includes navigation, intercourse, and the 
reception and transportation and delivery of passengers and 
freight by land and water, and also the means or instrumentali- 
ties used in such commerce. 501, 646. 

2. The power of the United States to regulate commerce includes the 
right to regulate the use of all the means and instrumentalities 
used in commerce, whether on sea, river, harbor, or land, and 
entirely irrespective of whether a State has attempted to regu- 
late the same matter or not. 646. 

3. Whenever Congress in the exercise of its power to regulate com- 
merce makes any rule or regulation in harbors or elsewhere, 
whether in establishing harbor lines or otherwise, such regula- 
tions necessarily supersede any that the State may have made 
on the same subject within its limits. 501. 

4, The regulation of commerce and navigation being entirely within 
the control of Congress, there is no authority for an Executive 
Department to make or enforce rules or regulations relative to 
the registry of vessels or kindred matters connected with such 
subjects. 566. 

See CoNnsTITUTIONAL Law, 8, 9, 11. 


COMPENSATION. 
See ConsuLaR SERVICE, 1-3; Orrics, 1. 


COMPTROLLER OF THE TREASURY. 

1. A question with reference to the manner of drawing funds from 
the Treasury, and the administrative examination of the ac- 
counts of the officer disbursing them, is one which should be 
submitted to the Comptroller of the Treasury. 413. 

2. The decision of the Comptroller of the Treasury upon any question 
involving a payment is final and binding. 6581. 
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1. The United States Government is not the successor of the Gov- 
ernment of Spain in Cuba, but merely an intervening power 
arranging the succession, and as such it can not be held to have 
assumed the obligations arising from or growing out of con- 
cessions granted or contracts entered into by the Spanish 
Government in Cuba previous to its surrender of sovereignty 
therein. 384. 

2. Any money that might he derived by the commissioner-general of 
the Paris Exposition through the granting of concessions or 
the sale of a catalogue belongs to the United States, and should 
be turned into the Treasury. 388. 

3. A concession in due form to construct certain tramways in the city 
of Havana was granted to one De la Torre in 1892, notwithstand- 
ing the objection of a rival company, who claimed the right 
under aroyal decree. Subsequently, the same concession was 
advertised at public auction and sold to De la Torre, the rival 
company failing to bid. Held, The owners of the De la Torre 
concession have a prima facie right to proceed at their own risk 
under the permission of the municipal authorities. 520. 

4. The military order of December 24, 1898, forbidding the making 
of any grant or concession in the future, was not intended to 
apply to those previously made in due form. Jb. 

5. Neither the President nor the War Department has power to grant 
a concession of the right to use the water power of the River 
Plata in Porto Rico. 546. 

6. If in the grant of a right or privilege the sovereign has retained 
any authority which may affect its untrammeled exercise and 
enjoyment, such right is inchoate, and can be exercised only by 
the grace of the succeeding sovereign. Jb. 

7. If inchoate rights or grants made by a municipal body in Cuba, 
under Spanish sovereignty, require for their completion the 

- assent or approval of the Crown, or its officers, the absence of 
such assent or approval prior to the treaty of ceesion renders 
them ineffective and incomplete. 526. 

8. A concession for the construction of a certain electric tramway in 
Puerto Rico being inchoate and incomplete, and lacking certain 
public action necessary to be taken by the public authorities 
representing the Crown of Spain before it could go into effect as 
a complete grant, the War Department has no authority to 
grant or complete such concession. 551. 

See also LicENsE. 


CONFISCATION. 

The military government of the United States at Manila should 
return to certain claimants all property and possessions taken 
from them by the United States in pursuance of the order of 
General Otis of November 25, 1898. 351. 

See also ForFreiTurRe. 
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CONSPIRACY. 

1. In conspiracy cases, proof of the acts and declarations of the 
alleged conspirators may be introduced, although not properly 
admissible at the time, because community of intent and design 
had not been established; but if received, the error may be 
cured by the subsequent introduction of proof of the conspiracy 
existing at the time the alleged declarations were made. 589. 

2. Testimony tending to show such a relation or understanding 

- between alleged conspirators as indicates a purpose to defraud 
the Government by means of contracts for public works to be 
given out and carried on under’ charge of the accused is admis- 
sible, even though it relates to matters antedating the time of 
the particular conspiracy charged. Ib. 


CONSTITUTIONAL LAW. 

1. The jurisdiction of this nation within its own territory is necessa- 
rily exclusive and absolute, and is susceptible of no limitation 
not imposed by itself. 13. 

2. No one has a right to land a foreign cable upon our shores and 
establish a physical connection between our territory and that 
of a foreign State without the consent of the Government of the 
United States. Jb. 

3. Congress has no power by legislation to abridge the effect of the 
President’s pardon. 36. | 

4. When property is of trifling value, and its destruction is necessary 
to effect the object of a valid law, it is within the power of the 
legislature to order its summary destruction without obtaining 
a forfeiture by judicial proceedings. 70. 

5. The constitutional requirement with reference to uniformity in the 
imposition of taxes, imposts, etc., is satisfied when a particular 
impost is uniform upon all subjects of the same kind or class. 
192. 

6. The provision of the Federal Constitution forbidding the impair- 
ment of contracts applies only to the States and not to acts of 
Congress. Ib. 

7. Congress can not delegate its legislative power so as to authorize 
an administrative officer, by the adoption of regulations, to 

create an offense and prescribe its punishment. 266. 

8. Under the power conferred upon Congress by the Constitution to 
regulate commerce, the United States has the right to control 
all structures and works which interfere in any manner with 
the navigable capacity of the waters of the United States which, 
either by themselves or in connection with other waters, form 
channels for interstate commerce. 332. 

9. The absolute power of Congress to regulate commerce includes the 
power to regulate the use of all means and instrumentalities 
used in commerce, whether on sea, rivers, and lakes, in har- 
bors or on land, irrespective of whether a State has attempted 
to regulate the same matter or not. 501, 646. 
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10. The grounding of a cable upon the soil of the United States, with 
the intention of connecting our territory with foreign territory 
by that means, is a matter which is under the sovereign control 
of the Government, to be exercised by Congress, but in the 
absence of Congressional action to be regulated and controlled 

by the executive department of the Government. 408, 514. 

11. The power of the United States to regulate commerce is general, 
absolute, and without limit, either as to the time, place, or detail 
of its exercise, except as to waters whoee entire navigability for 
commerce is limited to the confines of a single State. 646. 


CONSULAR SERVICE. 

1. Section 1703, Revised Statutes, allows consular agents all the fees 
collected, unless there is an order to the contrary limiting the 
compensation to a part only of the fees received, in which event 
the residue is added to the income of the principal consular 
officer. 163. 

2. There is no limitation upon the amount which the agent and the 
principal officer together shall receive in case the President 
makes an order for a partition of the fees. Jo. 

3. Consular agents are entitled to retain a sum not to exceed $1,000 
annually out of the fees received by them, and the residue is to 
be paid to and retained by the principal consul, unless such 
residue, together with similar fees received from other consular 
agencies or vice-consulates in his territory, does not exceed 
$1,000 a year. Jb. 

4, The master of an American steamship requested the discharge of 
a seaman, the latter joining in the request. The log book showed 
that the sailor refused to work, alleging sickness, which proved 
to be intoxication. For these reasons the master deducted certain 
pay from his wages. Held, The consul-general was justified in 
discharging the seaman. 212. 

5. If a seaman is discharged because of unusual or cruel treatment, 
he is entitled to the extra wages allowed by law, and in such 
cases the consul-general is authorized to exercise some reason- 
able discretion in determining this extra allowance, in refer- 
ence to actual or anticipated ill treatment. Jb. 


CONTAGIOUS DISEASES. 

1. If the President is satisfied that cholera, yellow fever, smallpox, 
or plague exists in this country, and that it is necessary, in order 
to prevent its spread, to adopt and enforce certain rules and 
regulations, he has authority to do so under the act of March 
27, 1890. 106. 

2. Alien immigrants pronounced by competent authority to be suf- 
fering from a loathsome or dangerous contagious disease are not 
entitled to enter the United States. 122. 
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3. The Secretary of Agriculture may slaughter such sheep as are 
adjudged to be infected with a contagious disease or exposed to 
infection, and in making the compensation provided by law he 
is limited .o those which were exposed to infection but not then 
infected. 390. 


CONTRACT LABOR. 

1. Certain natives of the Philippine Islands, not being professional 
actors, artists, or singers, within the meaning of the contract- 
labor law, are properly excluded, unless on other grounds they 
may be regarded as not within its prohibition. 495. 

2. As the claim of these aliens for admission appears meritorious and 
no possible competition with American labor will be involved, 
and as they will be returned to their country in due time, there 
is no conclusive objection to the Secretary o: the Treasury exer- 
cising his favorable administrative discretion in admitting them. 
Tb. 

3. The law does not necessarily exclude all persons who are not 
manual laborers and who otherwise do not come within its 
express exceptions. Jb. 


CONTRACTS. 

1. Contracts for supplies or services in any of the Departments of the 
Government, except for personal services, or when the public 
exigency requires the same immediately, must be made after 
advertisement for proposals in accordance with section 3709, 
Revised Statutes. 1. 

2. The Columbia Institution for the Deaf and Dumb is in the Depart- 
ment of the Interior, so as to make the provisions of section 
3709, Revised Statutes, applicable to it in making purchases and 
contracts for supplies or services. Jb. 

3. The Postmaster-General should advertise for proposals for the 
work of engraving and printing United States postage stamps, 
for which work the Bureau of Engraving and Printing may be 
permitted to compete. 40. 

4. A bid in which the name of the firm is signed by typewriter, 
followed by the signature of the only member of the firm, is, 
before acceptance, modified by telegram. Held, The modified 
bid, upon acceptance before withdrawal, would bind the bidder. 
45. 

5. A bidder under an advertisement for sealed propogals has the 
right, previous to the opening of the bids, to modify his bid by 
telegram, and when so modified, upon acceptance before with- 
drawal, will bind the bidder. Jb. 

6. While it is customary to confirm by letter a telegraphic proposi- 
tion, such confirmation is not essential. J. 

7. The contract for the construction of gun emplacements on Tybee 
Island, Georgia, is a formal written contract, and as such merges 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17 


all previous negotiations, and is presumed to express without 
any uncertainty the final understanding of the parties, and 
antecedent conversations of previous or contemporary oral 
agreements regarding it are strictly inadmissible. 98. 


. Where a contract is duly executed and approved, and the adver- 


tisements and specifications are in terms made a part thereof, as 
in this case, these papers constitute the contract and resort can 
not be had aliunde. If the proposal as accepted is not attached 
and made a part thereof in fact, it ought at least, in order to be 
regarded, be identified and included by appropriate reference. 
98. 


. When a writing upon its face is couched in terms importing a com- 


plete legal engagement, without any uncertainty as to its object 
or extent, it will be conclusively presumed that the whole en- 
gagement was reduced to writing. Jb. 

In the case of acontract entered into by correspondence, the whole 
of it must be considered, and both parties must assent to a pro- 
vision or condition before either is bound. Jd.° 

While it has been held in some instances that proposals duly ac- 
cepted without formal agreement may constitute a contract, this 
is not the case with contracts for public works and other con- 
tracts under section 3477, Revised Statutes. Jb. 

The Government should not construe a contract between third 
parties or between their contractor and others, or judicially de- 
termine the respective rights under such a contract merely for 
the reason that its terms relate to a Government undertaking. 
156. 

The word ‘‘assigns’’ in the river and harbor acts of 1894 and 
1896 is intended to point out the party or parties who took by 
formal assignment all rights to or interest in a contract, or such 
measure of rights and interest as carve out a complete share in 
the undertaking itself, with all its risks and incidents. Jb. 

Where money is due and payable on a contract at a specific time 
and is withheld, the creditor is entitled to demand and receive 
interest at the rate prevailing in the forum where suit is brought, 
except as against the Government of the United States and 
sovereign States. 172. 

When the Government enters into an agreement with a citizen it 
is not acting in its capacity of a sovereign, but places itself on 
the level with an ordinary individual, and its contracts have 
the same meaning as those between private persons. 192. 

The provision of the Federal Constitution forbidding the impair- 
ment of contracts applies only to the States and not to acts of 
Congress. Ib. 

So long as a contractor is taxed uniformly with all others in the 
same line of business, upon the same transactions, and the tax 
is levied for proper objects of taxation, he can not complain 
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18. 


19. 


21. 


22. 


23. 


26. 


merely because his compensation or profits under his contract 
with the Government are thereby indirectly reduced. J6. 

The question whether the claims of a certain company relating to 
the performance of a contract entered into with the city of 
Havana are sufficiently complete to constitute a contractual 
relation, and whether they ought to be ultimately recognized 
and confirmed is such as should be left to the decision of the 
authorities of Havana. 310. 

A claim for profits and expense incurred in the construction of a 
pier in the Aqueduct Bridge, Georgetown, D. C., under a con- 
tract which was annulled for lack of diligence in prosecuting 
the work, involves disputed facts and possibly controverted ques- 
tions of law, and is properly referable to the Court of Claims 
under the first clause of section 1063, Revised Statutes. 424. 


. Pursuant to a contract entered into by the Secretary of War with 


certain contractors for the transportation of supplies for the relief 
of destitute people in the Yukon River region, the contractors 
made the necessary preparations, incurring a large expense. 
The expedition was subsequently abandoned. Held, The Sec- 
retary of War has power to settle and pay the claims of the con- 
tractors out of the appropriation made for such relief. 437. 

The Secretary of War had the right to abandon this contract and 
decline to perform it if he deemed that the public interests so 

required. Jb. 

If the Government had ascertained that the contractors were not 
and could not be ready to transport the supplies within the time 
agreed upon, it could have treated that as a default and rescinded 
the contract; but in such case those facts must be shown to have 
existed. Jb. 

A party may abandon, fail, or refuse to perform his contract, but 
its obligations still continue, although at law there may be no 
means for their enforcement. Jb. 


. Unless authorized by Congress the head of a Department has no 


power to adjust and pay claims for unliquidated damages, even 
when arising from the breach of a contract, except where such 
claims are for work and labor done or materials furnished under 
a contract silent as to the price and the amount thereof unliqui- 
dated. Jb. | 


. Under a contract for the construction of a certain gun, 85 per cent 


of the sum appropriated was to be paid as the work progreased 
and the remainder upon its completion and test. The gun was 
completed and stood the regular proof test, but upon being 
subjected to a further test it was destroyed. Held, That the 
contractor was entitled to the final payment. 465. 

The commissioner-general of the Paris Exposition has no author- 
ity to let a contract for printing and publishing a catalogue of 
the United States exhibit, etc., in which the contractor is tu 
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receive no money from the United States, but is to derive his 
compensation from the proceeds of the sale of the catalogue 
and the insertion of advertisements therein. 388. 

27. The Secretary of the Treasury has no authority under section 3755, 
Revised Statutes, to enter into a contract with a private indi- 
vidual for the collection of money fraudulently obtained of the 
Government. 411. 


COPYRIGHTS. 

1. Music books made up in part of musical compositions copyrighted 
in the United States are prohibited importation. 29. 

2. The term ‘‘book,’’ as construed by the courts under the copyright 
laws, includes a musical or other composition, though printed 
on but one sheet. Jb. ‘ 

3. The importation of reprints of musical compositions copyrighted 
in the United States is prohibited. Jb. 

4. An article which is prohibited importation can not gain admission 
through being attached to an article which is not prohibited. Jb. 

5. The Secretary of the Treasury and the Postmaster-General, in 
making and enforcing rules and regulations with reference to 
the importation of music and music books in violation of copy- 
right laws, may provide for their summary destruction without 
notice. 70. 

6. When Cuba, Porto Rico, and the Philippine Islands have been 
duly ceded to the United States their respective inhabitants 
will not be entitled to the benefits of the copyright laws unless 
the treaty by its terms confers such right, or Congress shall 
extend such laws to the inhabitants of those countries. 268. 

7. So long as a state of war exists between Spain and the United 
States Spanish subjects have no right to the privilege of copy- 
right conferred upon Spanish citizens by proclamation prior to 
the declaration of war. Jb. : 

8. The inhabitants of Hawaii, in the absence of affirmative legisla- 
tion by Congress to that effect, are not entitled to the benefit of 
the United States copyright laws. Jb. 


CORPORATIONS. 

A corporation is liable for the acts of its officers, agents, or serv- 
ants done by its authority, and for every wrong it commits, or 
for quasi-criminal acts; and in such case the doctrine of ulira 
vires has no application. 122. 

COURT-MARTIAL. 
1. Trial by a court not legally constituted is not a trial which can be 
said to be ‘‘ due process of law.’’ 137. 
2. The consent of the accused can not confer jurisdiction upon a 
court not possessing it by virtue of statutory authority. Ib. 
3. The conviction by a general court-martial properly called can not 
be ratified or confirmed by the Secretary of the Navy where 
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one member of the court has. been relieved by a subordinate 
without authority of the Secretary and another judge substi- 
tuted in his stead. Jb. 

. The court-martial that tried Captain Carter was justified in its 
finding of guilty upon the charges and specifications relating to 
the contracts of September, 1896, and the finding and sentence 
of the court with respect thereto should be approved. 589. 

5. In the absence of any error of the court in the admission or 
rejection of testimony as would work or was liable to work 
injury to Captain Carter, there is no reason on these grounds 
to disturb the findings of the court. Jb. 

6. The evidence failing to show satisfactorily fraudulent knowledge 
and purpose on the part of Captain Carter with reference to 
certain minor specifications of offense upon which he was found 

guilty by the court-martial, he should have been acquitted on 
that ground as to these charges. Jb. 

7. Testimony tending to show such a relation or understanding 
between alleged conspirators as would be indicative of a pur- 
pose to defraud the Government by means of contracts for pub- 
lic works to be given out and carried on under charge of the 
accused would be admissible even though it related to matters 
antedating the time of the particular conspiracy charged. Ib. 

8. There is no objection to the joinder of separate and incongruous 
charges in the same prosecution before a court-martial, such as 
is permitted by military usage and procedure. Jb. 


on 


~ COURT OF CLAIMS. 


1. In determining questions with reference to bounty arising under 
section 4635, Revised Statutes, the Secretary of the Navy is 
authorized: (1) To institute proceedings under a libel of in- 
formation in a district court of the United States sitting as a 
prize court; (2) to submit the case to the Court of Claims; (3) 
to proceed to determine the question arising and award the 
bounty. 205. 

2. The Court of Claims has authority to hear and determine such 
questions of bounty, either as a claim founded upon a law of 
Congress or as one which may be transmitted to it by the head 
of a Department, under section 1063, Revised Statutes, and the 
act of March 3, 1887. Jb. 

3. A claim for profits and expense incurred in the construction of a 
pier in the Aqueduct Bridge, Georgetown, D. C., under a con- 
tract annulled for lack of diligence in prosecuting the work, 
involves disputed facts, and possibly controverted questions of 
law, and is properly referable to the Court of Claims under the 
first clause of section 1063, Revised Statutes. 424. 

4. A claim being one which might have been originally commenced 
in the Court of Claims by voluntary action of the claimant is 
not covered by the proviso to section 1063, Revised Statutes. Ib. 
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5. Certain claims which accrued against the Hawaiian Government 
prior to annexation may be submitted to the Court of Claim 
for determination. 583. 


CRIMES AND OFFENSES. 
1. Congress can not delegate its legislative power so as to authorize 
an administrative officer, by the adoption of regulations, to create 
an offense and prescribe its punishment. 266. 
2. The violation of the provisions of a statute that subject a person 
to a penalty, whether a forfeiture or otherwise, must be some- 
thing more than an accidental or unwitting violation. 390. 


CUBA. 

1. In the distribution of supplies to the destitute inhabitants of Cuba 
the commanding officers may use either the officers of the Army 
or such other volunteer agencies as may be available for the 
purpose. 190. 

2. The field of their operations is not necessarily restricted to the 
territory over which they exercise actual control. Jb. 

3. The emergency fund of $3,000,000 provided by the act of January 
5, 1899, is intended to cover emergencies arising in the military 
administration of Cuba and other territory that has come into 
the possession of the United States through the operations of 
war. 301. 

4. For the purpose of disbanding the insurgent forces in Cuba, the 
President is authorized to pay some or all of the soldiers of such 
forces either out of the revenues of the island or out of the emer- 
gency fund provided by the act of January 5, 1899. J. 

5. The administration of the United States in Cuba being of a mili- 
tary nature and merely temporary, no action should be taken 
to bind the island or any of its municipalities to large expendi- 
tures in the way of public works, except upon grounds of imme- 
diate necessity. 310. 

6. The obligations of the United States with reference to Cuba are 
merely those which arise from the fact that it is a temporary 
military occupant. 384. 

7. The United States Government is not the successor of the Govern- 
ment of Spain in Cuba, but merely an intervening power arrang- 
ing the succession, and as such it can not be held to have 
assumed the obligations arising from or growing out of conces- 
sions granted or contracts entered into by the Spanish Govern- 
ment in Cuba previous to its surrender of sovereignty therein. 
Ib. 

8. Owing to the temporary nature of the occupation of the island of 
Cuba by the United States, it is inexpedient to grant permission 
to the Commercial Cable Company to land a cable upon the soil 
of Cuba. 408. 

9. So far as the landing of a cable in the island of Cuba is concerned, 
the subject is under the control of the War Department, by 
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10, 


1. 


12. 


14. 


15. 


16. 


17. 


18. 


19, 


reason of the fact that its occupation is that of a military nature. 
Ib. 

The grounding of a cable upon the island of Cuba to connect it 
with a foreign country can not be done and maintained in 
opposition to the law of the Government which exercises sover- 
eign power in the island. 514. 

The authorities of the United States have full power, in their dis- 
cretion, to prevent by all necessary means the grounding of a 
cable intended to connect. the island of Cuba with the United 
States or any other country, or to prevent or disrupt any cable 
which may be laid in disregard to its instructions and against 
ita will. Jb. 

A concession in due form to construct certain tramways in the 
city of Havana was granted to one De la Torre in 1892. Subse- 
quently the same concession was advertised at public auction 
and sold to De la Torre, the rival company failing to bid. Held, 
The owners of the De la Torre concession have a prima facie 
right to proceed at their own risk under the permission of the 
municipal authorities. 520. 


. The military order of December 24, 1898, forbidding the making of 


any grant or concession in the future, was not intended to apply 
to those previously made in due form. Jb. 

The military authorities have power to direct the municipal 
authorities to suspend public works and improvements for 
proper public reasons, even where such suspension interferes 
with rights that have previously vested. Jb. 

Any rights of Dady & Co. for the construction of certain works in 
Havana, if vested, are preserved by the treaty of Paris. 526. 
In the exercise by the United States of the powers of municipal 
government it may change or modify the form or constituents 
of the municipal establishment, and in this exercise of sover- 
eignty may provide the methods, terms, and conditions under 
which internal improvements may be carried on, or forbid 
them to be carried on, although inchoate or even completed 

contracts therefor have previously been entered into. Jb. 

Any inchoate rights or grants made by a municipal body in Cuba 
under Spanish sovereignty, which for their completion require 
the assent or approval of the Crown or its officers, in the abaence 
of such assent or approval made prior to the treaty of cession, 
are ineffective and incomplete. 7b. 

Under Spanish laws lands under tide water to high-water mark in 
the ports and harbors in the Spanish West Indies belonged to 
the Crown, and as such, by treaty of cession, have become a 
part of the public domain of the United States. 644. 

Since the exchange of ratifications of the peace treaty with Spain 
the occupation of Cuba by the United States has been occupa- 
pation of a foreign country in time of peace, and is not made a 
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20. 


temporary war occupation or otherwise affected, internationally 
speaking, by the circumstances that the Army has been used as 
the agency. 654. 

In ascertaining the obligation of the United States with regard to 
any debts that the government of Cuba may inherit from the 
former (Spanish) government of Cuba there should be taken 
into consideration the fact that Cuba is being occupied with the 
sole object of its pacification preparatory to turning over the 
control to the people of Cuba. Jo. 

See CopyRIGHTS. 


CUSTOM-HOUSE. 


See SABINE Pass. 


CUSTOMS LAWS AND REGULATIONS. 
DUTIES— 
1. The discretion committed to the Secretary of War with reference 


to the admission of certain materials free of duty by paragraph 4 
of the act of June 6, 1896, is sufficiently broad to embrace and 
assume such purchases abroad made by contractors as appear 
to him to be proper. 98. 


. The Secretary of the Treasury has the power to permit the transfer 


and delivery to the steamship Kaiser Wilhelm IT of a piece of 
machinery known as a ‘‘screw boss,’’ brought into the harbor 
of New York by a sister ship for the purpose of replacing a 
defective piece in the former, without exacting the payment of 
duty. 360. - 


. Neither the argols of Tunisian or Algerian origin imported from 


Marseilles are entitled, as products of France, to the benefit 
of the reciprocal commercial arrangement negotiated between 
France and the United States under section 3 of the tariff law 
of 1897. 477. 


. The merchandise taken from the wrecked steamer Paria, both hull 


and cargo of which were abandoned to the underwriters, the 
cargo being lightered from the wreck to the nearest available 
vessel of the same line, thus completing the interrupted voyage, 
may be regarded as merchandise taken from a wreck and entitled 
to entry by appraisement. 542. 


. The provision of section 23 of the customs administrative act 


relieving the importer from the payment of duties on damaged 
goods by abandoning them to the United States refers to loss or 
damage arising from ordinary causes during the voyage, and 
not to the extreme case of a wreck and loss or damage thereby. 
Ib 


. Merchandise from Porto Rico is required to pay the same duties 


that would be charged upon merchandise imported from a for- 
eign country, and the President has no authority to alter or 
modify the laws under which such duties are required to be 
paid. 560. 
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7. In territory held by conquest, the military authorities in posses- 
sion, in the absence of legislation by Congress, may make such 
rules or regulations and impose such duties upon merchandise 
imported into the conquered territory as they may deem wise 
and prudent. Jb. 


DRAW BACK— 

8. The drawback under section 25 of the act of October 1, 1890, is 
measured by the duties paid on the imported materials used in 
the manufacture of the exported articles and not by the im- 
ported materials found in such articles. 111. 

9. The proviso of this section requires only that the imported mate- 
rials ‘‘shall so appear in the completed articles that the quantity 
or measure thereof may be ascertained.’’ J6. 

10. Ascertainment of quantity and measure is an act of the mind, and 
the required appearance is therefore not a visual, but a mental 
presentation. Ib. 

11. Satisfactory proof having been presented to the customs officers 
that a certain amount of imported lead had been used in the 
manufacture of pig lead, an inspection or analysis of the pig 
lead must show that the imported lead, after allowing for wast- 
age, is present in the pig lead to be exported on which draw- 
back is claimed. Jb. 

12. It being satisfactorily shown that the imported materials so appear 
in the exported product that the quantity or measure thereof 
‘may be ascertained, a drawback is allowable. Jb. 

13. A drawback may be allowed of the duties paid on imported lead, 
refined, in a bonded warehouse, subsequently withdrawn there- 
from on payment of duties for domestic consumption, upon the 
exportation of articles manufactured wholly from such lead 
under the provision of the act of July 24, 1897. 119. 

14. Section 29 of this act, providing that the refined lead set aside each 
day be treated thereafter as imported metal, conclusively dis- 
tinguishes the product of the foreign from that of the domes- 
tic ore, and identifies the metal set aside as imported lead. Jb. 

15. In case the refined metal set aside as the product of imported lead 
ore is not reexported within six months from the date of the 
receipt of the ore the regular duties must be paid on the 
imported ore. 285. 

16. It being possible to ascertain the quantity or measure of sugar 
used in canning fruit for export, the drawback on such sugar 
under section 30 of the act of July 24, 1897, should be restored. 
127. 


W AREHOUSES— 
17. A drawback may be allowed of the duties paid on imported lead, 
refined, in a bonded warehouse, subsequently withdrawn there- 
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from on payment of duties for domestic consumption, upon the 
exportation of articles manufactured wholly from such lead. 
119. 

18. Where a warehouse company refuses the delivery of goods for 
exportation, because of the nonproduction of a warehouse 
receipt, notwithstanding the permit from the collector, the Sec- 
retary of the Treasury is under no obligations and can not 
properly grant authority to compel the delivery of the goods. 
152. 

19. While the Government, under regulations, nominally delivers the 
merchandise for exportation, it does not relinquish possession 
of, but is interested in retaining it. Jb. 

20. A warehouse is a private institution in charge of a public officer, 
and the Secretary of the Treasury may establish rules and reg- 
ulations not inconsistent with law for the due execution of the 
laws relating thereto and to secure a just accountability under 
the same. T[b. 

21. A warehouseman is interested in the joint custody with the Gov- 
ernment by reason of his risks, his storage, and his contractual 
relations. Jb. 

22. The private rights of the warehouseman and those having rela- 
tions with him as such are in no wise affected by this joint cus- 
tody, providing the rights of the Government in and about the 
collection of its customs are not interfered with. Jb. 

23. Groods in a bonded warehouse may belong to one who is not the 
consignee and may be transferred by warehouse receipt or 
otherwise. Jb. 

24. A warehouse is a place for storing goods, not for selling them at 
retail. 279. 

25. A warehouse receipt is nothing more nor less than the written 
statement of the warehouseman that certain goods, merchan- 
dise, or property are deposited in his warehouse and held on 
storage for some particular person or persons. 283. 


MISCELLANEOUS— 
26. The Treasury Department has no authority to insist that declara- 
tions upon goods obtained by purchase under section 3 of the 
’ act of June 10, 1890, shall contain the further clause declaring 
that the prices in the invoice represent the actual foreign-market 
value on the day of shipment, etc. 405. 
27. The Secretary of the Treasury can not, by his regulation, alter or 
amend a revenue law so as to insert into the body of the statute 
a limitation which Congress did not think it necessary to pre- 
scribe. Ib. 
28. An importer refusing to answer a proper question respecting 
imported merchandise has not complied with the requirements 
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of the law, and is not entitled to a reappraisement, but the 
original appraisement becomes final and conclusive. 456. 

29. The Board of General Appraisers were warranted in refusing to 
hear and pass upon a question whether an importer was justified 
in refusing to answer interrogatories under sections 16 and 17 of 
the act of June 10, 1890, submitted to them in reappraisemen: 
proceedings under section 13. Jb. 

30. The collector is the authority to determine whether an interroga- 
tory is proper, and the refusal to answer is justified. 0. 

31. The action of the collector in denying a reappraisement because 
the importer refused to answer proper interrogatories pro- 
pounded to him may be reviewed, first by the Board of Gen- 
eral Appraisers and next by the circuit court. J6. 

82. Certain merchandise was seized and libeled. The United States 
attorney recommends the acceptance of an offer of claimants 
to compromise, finding no fraud or irregularity on their part. 
Held, Not to be a proper case for compromise. 491. 

38. Under the primary broad and general control of the Attorney- 
General of suits in which the United States is interested, he is 
authorized to make such disposition of pending litigation, includ- 
ing the class of cases embracing the one at issue, as seems to 
him meet and proper. Ib. 

34. The admission of merchandise into the ports of the United States 
from conquered territory is governed solely by existing lawa 
passed by Congress, and the President has no power to add to 
or detract from the force and effect of such laws. 560. 


CUSTOMS SERVICE. 

1. The per diem officers and employees of the customs service are 
upon the same footing with reference to leaves of absence as 
clerks in the Executive Departments at Washington. 78. 

2. The subordinate officers and employees of the customs service, 
wherever employed, are entitled to the privileges of the statute 
with reference to leaves of abeence, whether they receive annual 
or per diem compensation. Tb. 


DAMAGES. : 

1. The imprisonment of a citizen of the United States by an officer of 
a foreign Government without judicial process or allegation of a 
violation of law, but because of an alleged disrespect of such 
official’s authority, is such an injury as to reuder such Govern- 
ment liable in damages. 32. 

2. Loss of time, absence from business, personal humiliation, and 
bodily and mental suffering resulting from a wrongful arrest and 
imprisonment are, under the laws of civilized countries, grounds 
for compensatory damages, the amount being determined in 
cases of this character through negotiations. Jb. 


| 
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3. Unless authorized by Congress the head of a Department has no 
power to adjust and pay claims for unliquidated damages, even 
when arising from the breach of a contract, except where such 
claims are for work and labor done or materials furnished under 
a contract silent as to the price and the amount thereof unliqui- 
dated. 437. 

4. There is no objection to the submission to Congress of the claim 
of the British Cuba Submarine Telegraph Company for damages 
by our vessels occurring during the hostilities with Spain. 6654. 

5. There is no ground to support the claim for indemnity of the 
British Eastern Extension Australasia and China Telegraph 
Company for cutting the cable at Manila during the war with 
Spain. 315. 


DEAF AND DUMB INSTITUTION. 
See CoLUMBIA INSTITUTION FOR THE DEAF AND Dumps. 


DEALER. 

1. The place of business of a retail dealer in any commodity can not 
properly be termed a warehouse. 279. 

2. Retail liquor dealers are not required to pay the additional tax of 
$1 imposed by the war-revenue law on fermented liquors pur- 
chased by them prior to June 14, 1898, and held in stock by 
them on thatday. Jb. 


DEFINITIONS. 
See Worps anp PHRASES. 


DEPARTMENTAL CONSTRUCTION. 
See Statutory ConstTRucTION, 5, 6. 


DEPARTMENT OF AGRICULTURE. 

1. The term ‘‘ Executive Departments’’ in the Federal statutes refers 
only to those Departments specified in section 158, Revised Stat- 
utes, to which has since been added the Department of Agri- 
culture. 62. ° 

2. The direct object of section 89 of the act of January 12, 1895, was 
to limit the number of pages of the bulletins of the Depart- 
ment of Agriculture to 100 and the maximum size of the pages 
to octavo. 265. 


DEPARTMENT OF STATE. 
See CLarms, 4. 


DESTITUTE. 
See Cusa, 1, 2. 


DISBURSING OFFICERS. 
1. Checks or drafts issued by the disbursing officers of the United 
States upon Government. funds on deposit, in payment of its 
obligations or dues, are exempt from a stamp tax. 134. 
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2. The five years’ limitation within which suits may be brought upon 
the official bonds of disbursing officers begins to run from the 
time the accounting officers of the Treasury make the statement 
of the account showing an indebtedness to the United States. 
611. 

3. Checks of disbursing officers drawn upon the public Treasury or an 
assistant treasurer of the United States may be properly indorsed 
and transferred by either the payee, indorsee, or by an agent of 
either acting as such under a power of attorney from such payee 
or indorsee. 637. 


DISTILLERY. 
See InpDIAN TERRITORY, 2. 


DISTRICT OF COLUMBIA. 

1. The approval of the Secretary of War is required for projections 
beyond the building line in that part of the city of Washington 
formerly known as Georgetown. 9. 

2. Congress, having power to prevent all projections beyond the 
building line in any part of the city of Washington, as now 
established, may permit projections upon such conditions as it 
may see fit to impose. Jb. 

3. The officers and employees of the District of Columbia are not 
officers and employees of the General Government of the United 
States, but of the municipal corporation known as the District 
of Columbia. 59. 

4. Such officers and employees are as distinct from the civil service 
of the United States as would be the officers of any city govern- 
ment in one of the States of the Union from the civil service of 
the State itself. Jb. 

5. The acceptance by the commanding general of the National Guard 
of the District of Columbia of a commission as colonel in the 
Volunteer Army, for service in the war with Spain, did not 
operate as a vacation of the District command. 237. 

6. Such commanding officer is authorized, under the act of May 11, 
1898, to nominate candidates for appointment as officers in the 
naval battalion. Jb. 

7. The granting of a revocable license to the Washington and Glen 
Echo Railway to lay a single track on the Aqueduct Reservation 
near Cabin John Bridge does not conflict with the acts authoriz- 
ing the construction of the Washington and Great Falls Rail- 
way Company and providing that there shall be but one railway 
parallel to and near the Conduit road. 240. 

8. The license granting the right to construct the road should contain 
such restrictions or regulations as may be neceasary to fix its 
location and protect Government property. Ib. 


DRAFTS. 
See Dissursine Orricers, 1. 
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DRAWBACKS. 
See Customs Laws anp ReaGuLatTions, 8-16. 


DUE PROCESS OF LAW. 
Trial by a court not legally constituted is not a trial which can be 
said to be ‘‘due process of law.’’ 137. 


EMERGENCY FUND. 
See Cuba, 3, 4. 


ENDORSEMENT. 
See ENDORSEMENT. 


EXAMINATION. 
See Customs Laws anp RxGuLaTions, 25-28. 


EXECUTIVE DEPARTMENTS. 

1. The Civil Service Commission is not attached in any wise to any of 
the Executive Departments, nor is it subject in any wise to the 
control of any of the heads of such Departments. 62. 

. No board, commission, bureau, or office which is not expressly 
or by implication under the control of one of the Executive 
Departments can be considered as belonging properly to one 
ofthem. J, 

3. Section 7 of the act of March 15, 1898, requires seven hours of 
labor each day, and does not permit of the allowance of half 
an-hour for luncheon within the seven hours. Jo. 

4. The term ‘‘ Executive Departments’’ in the Federai statutes refers 
only to those Departments specified in section 158, Revised 
Statutes, to which has since been added the Department of 
Agriculture. 6. 

5. A clerk or other employee of an Executive Department of the 
Government, whose duties are performed at a place other than 
the seat of government, is as much entitled to the benefits of 
the act of March 15, 1898, with reference to leaves of absence, 
as one whose duties are performed in the city of Washington. 78. 

6. Many things may be done by the head of an Executive Depart- 
ment without the actual signature of the President, which, 
when done, are his acts; but in such case the documents should 
declare it to Xe the act of the President performed by the head 
of the Department as his representative. 82. 

See LEAVES OF ABSENCE. 


FEES. 

Section 1703, Revised Statutes, allows consular agents all the fees 
collected, unless there is an order to the contrary limiting the 
compensation to a part only of the fees received, in which event 
the residue is added to the income of the principal consular 
officer. 163. 


FERMENTED LIQUORS. 
See InroxicaTiInG Liquors. 


Ww 
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FISHERIES. 

The regulation of fisheries in navigable waters within the terri- 
torial limits of the several States, in the absence of Federal 
treaty, is a subject of State rather than of Federal jurisdiction. 
214. - 

See SEAL FISHERIES. 


area RESERVATIONS. 

1. Congress has the right to place the control of the occupancy and 
use of forest reservations in the hands of the Secretary of the 
Interior for their preservation. 266. 

2. A criminal prosecution will lie to punish a person who grazes 
sheep in a forest reservation in violation of the regulations pro- 
mulgated by the Secretary of the Interior pursuant to law. Jb. 

3. The right of forest supervisors and rangers to arrest persons viola- 
ting the laws or the rules and regulations for the protection of 
forest reservations being doubtful, it is suggested that relief be 
had through Congressional action. 512. 


FORFEITURES. 

1. Regulations for the forfeiture or destruction of imported pro- 
hibited articles may be so framed as to provide due process of 
law. 29. 

2. The Secretary of the Treasury and the ee ee in 
making and enforcing rules and regulations with reference to 
the importation of music and music books in violation of copy- 
right laws, may provide for their summary destruction without 
notice. 70. 

3. When property is of trifling value, and its destruction is necessary 
to effect the object of a valid law, it is within the power of the 
legislature to order its summary destruction without obtaining 
a forfeiture by judicial proceedings. Ib. 

4. The violation of the provisions of a statute that subject a person 
to a penalty, whether a forfeiture or otherwise, must be some- 
thing more than an accidental or unwitting violation. 390. 

5. The United States attorney recommends the acceptance of an 
offer of compromise under section 3469, Revised Statutes, in 
the case of certain merchandise duly seized and libeled, find- 
ing no fraud or irregularity. Held, Not to be a proper case for 
compromise. 491. 

The Attorney-General may make such disposition of pending 
litigation, including the class of cases embracing the one at 
issue, as seems to him proper. Jb. . 

7. After a forfeiture has been adjudged or decreed it can not be 

remitted. Jb. 


FORT SILL MILITARY RESERVATION. 
1, Such portion of the Fort Sill Military Reservation can be set apart 
as may be required for the erection of the necessary buildings 


a 
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to be used as a mission and school for the Apache prisoners of 
war. 303. 
2. The Secretary of War may make such rules and .regulations as 
shall be deemed suitable and necessary to control the methods 
and operations of the persons engaged in this work. Ib. 


FRANCE. 

Neither the argols of Tunisian or Algerian origin imported from 
Marseilles are entitled, as products of France, to the benefit of 
the reciprocal commercial arrangement negotiated between 
France and the United States under section 3 of the tariff law of 
1897. 477. 


FRAUD. 

1. Where a judgment recovered against the United States in the 
Court of Claims has been paid and is subsequently set aside on 
the ground of fraud, the money can be recovered, if at all, 
because of the fraud, and not because it is property or proceeds 
thereof belonging to the United States and now withheld. 411. 

2. The Secretary of the Treasury has no authority under section 
3755, Revised Statutes, to enter into a contract with a private 
individual for the collection of such money. Jo. 


FREE DELIVERY. 
See PostaL SERVICE. 


GAMBLING. 

An advertising circular, containing a picture and description of a 
slot machine designed for the purpose of gambling or the dis- 
tribution of prizes dependent upon Jot or chance, can not be 
excluded from the mails of the United States. 198. 


GENERAL APPRAISERS. 


See BoaRp oF GENERAL APPRAISERS. 


GREAT BRITAIN. 
See SEAL FIsHERIEs.’ 


HARBOR LINES. 

1. Congress has the power to establish harbor lines or modify exist- 
ing ones in navigable waters within the limits of a State, although 
such State has already established such harbor lines. 501. 

2. The fact that harbor lines have once been established is no bar to 
the exercise of the same power as often as the needs of com- 
merce require. 6. 

3. The Secretary of War has the power to establish a harbor line for 
Tacoma Harbor or modify the existing one in the harbor at 
Seattle, as he shall determine, if in his opinion the interests of 
commerce and navigation so require. Ib. 
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HARBORS. 
See Rivers AND HARBORS. 


HAVANA. 

The question whether the claims of a certain company relating to 
the performance of a contract entered into with the city of 
Havana are sufficiently complete to constitute a contractual 
relation, and whether they ought to be ultimately recognized 
and confirmed, is such as should be left to the decision of the 
authorities of Havana. 310. | 


HAWAII. | 

1. In the resolution annexing the Hawaiian Islands Congress affirm- 
atively indicated its intent that such laws as our tonnage-tax 
laws are to remain undisturbed until it shall provide a form of 
government for such islands, or until the commission shall 
advise and Congress shall enact legislation therefor. 150. 

2. The fact that the Hawaiian Islands have been annexed to the 
United States does not relieve vessels from such ports from being 
considered as from foreign ports and as coming under the laws 
governing tonnage tax. Ib. 

3. When territory is acquired by treaty, conquest, or otherwise, its 
relation to the nation acquiring it depends upon the laws of that 
nation, unless controlled by the instrument of cession. Tb. 

4. The restrictions placed upon the admission to the United States of 
Chinese persons of the exempt class, and the regulations affect- 
ing the departure and return to this country of registered Chi- 
nese laborers, are to be held applicable to Chinese persons 
applying for admission to the Hawaiian Islands or to such per- 
sons residing there who may wish to depart with the intention 
of returning. 249. 

5. The laws of the United States affecting the Hawaiian Islands, as 
well as the laws of such islands, are to remain generally undis- 
turbed by reason of the resolution of annexation until Congress 
provides a government therefor. 0. 

6. Any law of the Hawaiian Islands inconsistent with the terms of 
the resolution of annexation is invalid and inapplicable. Jb. 

7. The inhabitants of Hawaii, in the absence of affirmative legisla- 
tion by Congress to that effect, are not entitled to the benefit of 
the United States copyright laws. 268. 

8. The Secretary of the Treasury has authority to admit to the Ha- 
waiian Islands such Chinese persons as departed therefrom 
under regulations of the existing government allowing them to 
return, as they are not excluded by the extension to the islands 
of the law and regulations now operative within the United 
States. 353. 

9. By the resolution of annexation the local government of Hawaii 
was deprived of all authority to dispose of public lands in any 
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manner whatsoever, except by virtue of special laws enacted by 
Congress. 574, 627. 

10. The Hawaiian authorities can not in any wise certify to the national 
character of a vessel, as such Hawaiian national character can 
no longer be attributed to vessels owned by the inhabitants of 
the islands. 578. | 

11. The registration laws of Hawaii have been abrogated as a neces- 
sary consequence of its annexation to the United States. Jb. 

12. An order of the Executive suspending the issuance of Hawaiian 
registers would be a legal exercise of power under the resolution 
of Congress annexing Hawaii. Jb. 7 

13. Certain claims against Hawaii which accrued prior to the annexa- 
tion should properly be presented to, considered, and paid by 
the Hawaiian government, but all such claims should first be 
received by the Department of State, through diplomatic chan- 
nels, and then transmitted to the government of Hawaii for 
adjustment. 583. 

14. Citizens of the United States may present their claims against the 
Hawaiian government, or take such other proceedings in court 
as the municipal laws of Hawaii will allow. Jb. 

15. Questions such as are involved in these claims may be submitted 
to the Court of Claims for determination. Jb. 

16. All interest of the Republic of Hawaiiin public lands at the time 
the resolution of annexation took effect was transferred to the 
United States, and thenceforth the officials of Hawaii were 
without power to convey by grant or cession the legal or equi- 
table title of the United States. 627. 

17. The Hawaiian government has no power to convey or confirm 
title to public lands where conditional sales or entries were 
made prior to the resolution of annexation and the conditions 
entitling such persons or entrymen to a grant have been subse- 
quently performed. Jb. 

18. The Hawaiian Republic, as a separate sovereign power, ceased to 
exist when the resolution of annexation took effect, and it exists 
as an organized government only for the purpose of municipal 
legislation and for such special purposes as were expressed in 
the resolution. Jb. 

19. The term ‘‘ municipal legislation ’’ is limited to that class of laws 
that relate solely to the internal affairs of the country and the 
relation of the people toeach other. Jb. 

20. Congress having failed to legislate on the subject of public lands 
for the Hawaiian Islands, the government of Hawaii is not 
reinvested with its former power of their disposition. 6. 


HEMP. 
See PHILipPINE IsLANps, 5. 
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HOLIDAYS. 

On April 6, 1899, the Washington Navy-Yard being closed at 
noon, pursuant to an Executive order, in connection with the 
ceremonies attending the interment of the bodies of certain 
soldiers and sailors, the per diem employees of the yard should 
receive compensation for the entire day. 472. 


HOSTILITIES. 
See WAR. 


IMMIGRANTS. 

1, Alien immigrants pronounced by competent authority to be suf- 
fering from a loathsome or dangerous contagious disease are 
not entitled to enter the United States. 122. 

2. Entrance by land, as well as landing from a vessel, is forbidden by 
thelaw. Jb. : 

3. An alien who has resided in this country without becoming natu- 
ralized, and who departs with the intention of returning, is not 
to be deemed an immigrant upon his return, although he was 
an alien immigrant when he first entered the country. 353. 

4. Congress has power to exclude aliens altogether from the United 
States, or to prescribe the terms and conditions on which they 
may come into this country. Jo. 

5. The list of immigrants required by section | of the act of March 3, 
1893, should be made before departure from a foreign country. 
460. 

6. Under this act the immigrants can not be divided according to 
the parts of the vessel they occupy, as the word ‘‘immigrant”’ 
undoubtedly embraces persons who may be, and sometimes are, 
in the cabins. Jb. 

. The separation of those who should and who should not be sub- 
jected to the examination and listing is a matter of practical 
administration intended to be regulated by the Secretary of the 
Treasury. Ib. 

8. The Secretary of the Treasury is vested with power to make and 
apply such rules relative to the question of immigration as 
may be shown from time to time to be necessary and conven- 
ient. Jb. 

9. Certain natives of the Philippine Islands, not being professional 
actors, artists, or singers within section 5 of the contract-labor 
law, are properly excluded, unless on other grounds they may 
be regarded as not within the prohibition of the law. 495. 

See CHINESE; IMMIGRATION. 


IMMIGRATION. 

1. The officers or servants of a corporation responsible for or actually 
engaged in breach of the immigration laws under the act of 1891 
are liable to the penalty imposed by section 6, in addition to 
which the corporation itself is liable for such violations. 122, 


=I 
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2. Transportation companies conducting the business of transporta- 
tion, either by land or water, are included within the term 
‘‘person’’ as used in section 6 of this act, and are accordingly 
liable to the penalties prescribed therein. Jb. 

3. To immigrate is to come into a country of which one is not a 
native, and in which one has not acquired a residence or dom- 
icile. 353. 

See IMMIGRANTS. 


IMPORTATIONS. . 
Regulations for the forfeiture or destruction of imported prohib- 
ited articles may be so framed as to provide due process of law. 


29. 
See Copyriauts, 1,3-5; Customs Laws AND REGULATIONS. 
IMPRISONMENT. 
See INTERNATIONAL Law, 1, 2. 
INCOMPATIBILITY. 


Incompatibility in law exists where the nature and duty of two 
offices are such as to render it improper, from considerations 
of public policy, for one incumbent to hold both, and does not 
necessarily arise when the incumbent places himself for the 
time being in a position where it may be impossible for him to 
discharge the duties of both offices. 237. 


INDEMNITY. 
See CABLEs. 


INDIAN COUNTRY. 
See INDIAN TERRITORY. 


INDIAN TERRITORY. 

1. While the general Indian country ceasea to be such upon the 
extinction of the Indian title, the territory as organized and 
defined by metes and bounds and named Indian Territory does 
not at all cease to be such upon any such contingency. 232. 

2. The establishment of a distillery on lands in the Indian Territory, 
although the Indian title thereto has become extinct, is in con- 
travention of law. Jo. 


INDORSEMENT. . 

1. Negotiable paper may be transferred so as to pass the title and 
ownership, by the indorsement of the payee or indorsee thereon, 
which may be made as well by the agent of such payee or 
indorsee as by such principal. 637. 

2. Checks of disbursing officers drawn upon the public Treasury or 
an assistant treasurer of the United States may be properly 
indorsed and transferred by either the payee, indorsee, or by 
an agent of either, acting as such under a power of attorney 
from such payee or indorsee. Jb. 
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INDUSTRIAL PROPERTY. 
The laws of Spain concerning industrial property discussed. 617. 


INFECTIOUS DISEASES. 
See Contaaious DIsEases. 


INTEREST. 

1. Where money is due and payable on a contract at a specific time 
and is withheld, the creditor is entitled to demand and receive 
interest at the rate prevailing in the forum where suit is brought, 
except as against the Government of the United States and 
sovereign States. 172. 

2. The North American Commercial Company is liable to the United 
States for interest upon the sums overdue on account of taxes, 
rental, and bonus under its lease with the United States. /b. 

3. In an action for use and occupation or for mesne profits, where 
the recovery is of a sum in the nature of rent, interest is allowed 
on each annual sum from the end of the year. Jb. 


INTERIOR DEPARTMENT. 
1. The Columbia Institution for the Deaf and Dumb is in the De- 
partment of the Interior. 1. 
2. By the act of March 3, 1899, the Census Bureau is made a part of 
the Interior Department, and as such its accounts are subject to 
such rules and regulations as the Secretary may prescribe. 413. 


INTERNAL-REVENUE LAWS AND REGULATIONS. 

BANKS— 

1. The capital of a bank and other funds belonging to it which, by 
law or the action of the bank authorities, assume the character of 
capital, and which the bank uses in carrying on its business, is 
what the law has‘in view as the subject of taxation. 320. 

2. The tax referred to in paragraph 1 of the act should be computed 
on the basis of the capital and surplus for the fiscal year pre- 
ceding the time at which the assessment is made. Jb. 

3. The undivided profits of a bank are not surplus, and can not be 
estimated under the war-revenue act as a part of the bank 
surplus. Jb. 

4, State banks are taxable upon the amount of their capital, together 
with such additional surplus or funds belonging to them as may 
be set apart either by law or by the action of the bank authori- 
ties and used in carrying on the general business of the bank. Jb. 

BILL OF LADING— 

5. The bill of lading, manifest, or receipt, issued to the consignor by 
the United States Express Company when receiving money and 
securities for transportation under its contract with the Govern- 
ment, must have attached a revenue stamp duly canceled. 192. 

6. Money and merchandise carried by the Adams Express Company 
for the Pennsylvania Railroad Company over the lines of the 
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BILL OF LADING—Continued. 
latter, free of charge, under a contract between the two com- 
panies, do not require a bill of lading, or manifest, under the 
provisions of the war-revenue law, and, if given, it is not liable 
toa stamp tax. 252. 

BOND— 

7. A bond, though prepared and signed, still in the possession of the 
obligor unissued, and which may never be, is not a debt or 
obligation which is liable to taxation. 531. 

8. Bonds provided for in a mortgage, to be issued or not as the future 
action of the mortgagor may determine, are not, until issued, 
the subject of taxation or an element in estimating the amount 
of stamps required for the mortgage. hb. 

BOND OR NOTE— 

9. As under the resolution of February 28, 1899, only one stamp is 
required upon two separate papers which constitute one trans- 
action, as where a bond or note is given to evidence a debt and 
the mortgage executed to secure the same, the purposes of the 
law are fulfilled when the stamp in proper amount is affixed to 
either and canceled, such stamp being the highest rate required 
by said papers or either of them. 531. 

“CALL "— ; 

10. A writing termed a ‘‘call,’’ in which the signer agrees to sell the 
stock described in the paper at the price named, provided that 
holder of the paper calls upon him within the time specified, 
is taxable under the first paragraph of Schedule A of the war- 
revenue law. 447. 

CERTIFICATES— 

11. Stamps should be affixed to certificates or other instruments 
issued for private use, prior to their delivery, to be furnished 

_ by the party applying therefor. 134. 

CHARTER PARTIES— 

12. The paragraph of the war-revenue act of June 13, 1898, relating 
to charter parties, does not apply to vessels engaged in domestic 
commerce, as the law does not require that their tonnage should 
be registered. 168. 

13. The charter parties of registered vessels sailing between the 
Atlantic and Pacific coasts of the United States in the coasting 
trade are to be stamped. 270. 

14. The paragraph of Schedule A under the head of ‘‘Charter party”’ 
in the war-revenue law, applies to all vessels registered under 
the provisions of Title XLVIII, Revised Statutes, and does not 
apply to vessels enrolled or licensed under Title L. J. 

CHECKS— 

15. Checks or drafts issued by the disbursing officers of the United 
States upon Government funds on deposit, in payment of its 
obligations or dues, are exempt from this tax. 134. 
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EXCESS BAGGAGE RECEIPT— 

16. An excess-baggage receipt issued by a railroad company to a pas- 
senger for excess weight of baggage does not require a stamp 
under the war-revenue law. 246. 

FERMENTED LIQUORS— 

17. Section 3339, Revised Statutes, as amended by the war-revenue 
law, still contains the express provision that the tax on fer- 
mented liquors must be paid by the brewer. 279. 

INSTRUMENT— 

18. A paper or instrument stipulating that certain securities or other 
property shall be held as indemnity or as a basis of credit, ora 
guaranty generally, without specifying particular property as 
security for the payment of a definite and certain sum, is not 
liable to tax under the provisions of the war-revenue act. 218. 

19. The liability of an instrument to a stamp tax, as well as the 
amount of such tax, is determined by the form and face of the 
instrument, and can not be affected by proof of facts outside of 
the instrument itself. 368. 

INSURANCE POLICY— 

20. The purpose of Schedule A of the war-revenue. law is to tax the 
policy by which an insurance is made, either life, fire, or marine, 
and not the reinsurance of such policy. 318, 376. 

LEGACIES— 

21. The tax provided for in section 29 of the war-revenue law is upon 
such legacies and distributive shares arising from personal prop- 
erty as exceed $10,000 in actual value, and not upon the groes 
amount of the estate in the hands of the executor or adminis- 
trator. 298. 

LIQUOR DEALERS— 

22. Retail liquor dealers are not required to pay the additional tax of 
$1 imposed by the war-revenue law on fermented liquors pur- 
chased by them prior to June 14, 1898, and held in stock by 
them on that day. 279. 

MEDICINAL DRUGS— 

23. Uncompounded medicinal drugs or chemicals, no matter how put 
up or what is claimed for them, are exempt from tax by section 
20 of the act of June 13, 1898. 272. : 

24. The act does not apply to such medicinal articles or preparations 
as are put up under pharmaceutical or classifying names for use 
of physicians in their practice, or pharmacists or druggists in 
their trade. Jb. 

25. The class of medicines taxable under the provisions of the law are 
such as go to the consumer in the unbroken packages in which 
they are put up by the proprietor, manufacturer, or compounder, 
with name and disease and the directions for use without the 
intervention of a prescription of a physician or pharmacist. Jo. 
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26. By the last clause of section 20 of the act of June 13, 1898, Con- 
grese intended to levy tax upon proprietary medicinal articles, 
or such as assume the character before the public of proprietary, 
patent, or trade-mark articles, and such medicinal articles as go 
from the hands of the proprietor, compounder, or manufacturer 
so put up in packages as to comport with the manner and style 
of patent, trade-mark, or proprietary medicines in general. Jb. 

MORTGAGE— 

27. In fixing the amount of tax required upon a mortgage or pledge 
of stock or property given to secure the payment of a promis- 
sory note for a definite and certain sum, the actual value of the 
stock or property is immaterial. 218. 

28. Such a paper, being a pledge of property for the payment of a 
debt, is not to be construed as a power of attorney and stamped 
as such, as it only authorizes the holder, in case of default, to 
make the securities available for the purposes for which they 
were deposited. 10. 

See ante, § 8. 
PROMISSORY NOTE— 

29. Upon promissory notes a stamp is required of the value of 2 cents 
for asum not exceeding $100, and for each $100 or fractional 
part thereof in excess of $100, 2 cents additional. Jb. 

“PUT "— 

30. The written evidence of a transaction called in brokers’ parlance 
a ‘‘put,’’ being an agreement on the part of the signer to buy 
stock, the opportunity to purchase being entirely dependent 
upon the disposition of the bearer or the party to whom the 
paper is given, is not taxable under the war-revenue law. 447. 


REBATE CHECKS— 

31. Rebate checks which are given by a railroad company to passen- 
gers who purchase their tickets from the conductor aboard the 
train do not require a stamp under the provisions of the war- 
revenue law. 248. 


RECEIPTS— 
32. All receipts given for goods, merchandise, or property held on 
storage in a warehouse must be stamped. 283. 
See ante, §§ 5, 16. 


RE!NSURANCE POLICIES— 
33. Reinsurance policies need not be stamped under the war-revenue 
law of June 13,1898. 318, 376. 


STAM PS— 

34. The Commissioner of Internal Revenue has authority, with the 
approval of the Secretary of the Treasury, to make regulations 
looking to the redemption of unused documentary stamps issued 
under the act of June 13, 1898. 568. 
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35. In the absence of such rules, the Commissioner of Internal Reve- 

nue may cause such unused stamps to be redeemed. Jb. 
MISCELLANEOUS— 

36. The term ‘‘goods,’’ as used in the war-revenue act of June 13, 1898, 
includes money. 178. 

37. A doubt existing as to the right of the Government to exclude 
from packages of manufactured tobacco, cigars, cigarettes, etc., 
everything except the wrapper, label, and stamps under the act 
of June 24, 1897, a case should be presented to the courts to test 
the question. 181. 

38. So long as a contractor is taxed uniformly with all others in the 
same line of business, upon the same transactions, and the tax 
is levied for proper objects of taxation, he can not complain 
merely because his compensation or profits under his contract 
with the Government are thereby indirectly reduced. 192. 

39. The term ‘‘accepted for transportation,’’ as used in the war- 
revenue law, means goods received from a shipper or consignee 
other than the carrier itself, and is intended to apply to goods 
received for transportation in the usual] manner by common 
carriers. 252. : 

40. Papers and instruments executed, made, or issued, and certificates 
given by officers of the United States in the discharge of their 
official functions and for the use and benefit of the Government, 
are exemp, from tax. 134. 


INTERNATIONAL LAW. 

1. The imprisonment of a citizen of the United States by an officer of 
a foreign Government without judicial process, or allegation of a 
violation of law, but because of an alleged disrespect of such 
official’s authority, is such an injury as will render such Govern- 
ment liable in damages. 32. 

2. Loss of time, absence from business, personal humiliation, and 
bodily and mental suffering resulting from a wrongful arrest 
and imprisonment are, under the laws of civilized countries, 
grounds for compensatory damages, the amount being deter- 
mined in cases of this character through negotiations. Jb. 

3. The terms upon which the representation of the interests of the 
United States at Havana was intrusted to the British consul 
during the war with Spain were informal, and did not specifically 
include the service of viséing certificates to be issued to Chinese 
persons. 72. 

4. When territory is acquired by treaty or conquest, or otherwise, its 
relation to the nation acquiring it depends upon the laws of that 
nation, unless controlled by the instrument of cession. 150. 

5. Hostilities between nations suspend intercourse and deprive citi- 
zens of the hostile nations of rights of an international character 
previously enjoyed. 268. 
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6. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


Property of a neutral, permanently situated within the territory 
of an enemy, is, from its situation, liable to damage from the 
lawful operations of war, and no compensation is due for such 


damage. 315. 


. On the cession of territory by one nation to another the internal 


laws and regulations of the former designated as municipal con- 
tinue Mm force and operation until the new sovereign imposes 
different laws and regulations. 526. 


. The laws which are political in their nature and pertain to the 


prerogatives of the former Government immediately cease upon 
the transfer of sovereignty. 0. 


. When public property is ceded by one nation to another ita dispo- 


sition and control are thereafter regulated and governed by the 
laws of the new owner. 546. 

If in the grant of a right or privilege the sovereign has retained 
any authority which may affect its untrammeled exercise and 
enjoyment, such right is inchoate, and can be exercised only by 
the grace of the succeeding sovereign. Jb. 

In territory held by conquest, the military authorities in posses- _ 
sion, in the absence of legislation by Congress, may make such 
rules or regulations and impose such duties upon merchandise 
imported into the conquered territory as they may deein wise 
and prudent. 560. 

The laws of a Government which have for their object a certain 
governmental policy, such as those for the disposition of public 
domain and the granting of quasi-public franchises, rights, and 
privileges to private individuals or corporations, ceases to have 
any force or effect after the sovereignty of such Government 
ceases. 574. 

The issuance of registry to a vessel, entitling it to carry national 
colors, is an act of sovereignty, although the register itself is 
not the only document recognized by the law of nations as indic- 
ative of the ship’s national character. 578. 

In case of the annexation of a State or cession of territory, the 
substituted sovereignty assumes the debts and obligations of the 
absorbed State or territory, taking the burdens with the bene- 
fits. 583. 

The exception to this rule occurs where it is otherwise expressly 
provided by treaty stipulation, or the instrument of cession, 
when the absorbed territory becomes an integral part of the 
acquiring State, and is altogether merged in it, asin the case 
of the transfer of contiguous territory toa monarchy. Jb. 

Where there is a distinct and independent civilized Government, 
potent and capable within its territorial limits, conducted by a 
separate executive, not acting as the mere representative by 
appointment of the distant central administration, such Govern- 
ment should respond, out of its separate assets. to any valid 
claims upon it, whether accruing in past, present, or future. Jb. 
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17. Since the exchange of ratifications of the peace treaty with Spain 
the occupation of Cuba by the United States has been occupa- 
tion of a foreign country in time of peace, and is not made a 
temporary war occupation or otherwise affected, internationally © 
speaking, by the circumstances that the Army has been used as 
the agency. 654. 

See CaBLEs; Hawalt. ? 


INTOXICATING LIQUORS. 

1. The sale of liquors on board of American vessels in Alaskan 
waters is forbidden except upon permit obtained according to 
law from the customs officials. 118. 

2. Such sales on British vessels may be prohibited under Treasury 
regulations. Jb. 

3. The establishment of a distillery on lands in the Indian Territory, 
although the Indian title thereto has become extinct, is in con- 
travention of law. 232. 

4. Section 3339, Revised Statues, as amended, requires the tax on fer- 

‘mented liquors to be paid by the brewer. 279. 

5. The act of March 2, 1899, does not prohibit the sale of intoxicat- 
ing drinks through the canteen section of the post exchange by 
parties other than officers and private soldiers. 426. 

6. No officer or private soldier can be detailed in the canteen section 
to sell intoxicating drinks, either directly or indirectly. 7b. 


INSTRUMENT. 

1. A paper or instrument stipulating that certain securities or other 
property shall be held as indemnity or as a basis of credit, or a 
guaranty generally, without specifying particular property as 
security for the payment of a definite and certain sum, is not 
liable to tax under the provisions of the war-revenue act. 218. 

2. Such a paper, being a pledge of property for the payment of a 
debt, is not to be construed as a power of attorney and stamped 
as such, as it only authorizes the holder, in case of default, to 
make the securities available for the purposes for which they 
were deposited. Jb. 

3. The liability of an instrument to a stamp tax, as well as the amount 
of such tax, is determined by the form and face of the instru- 
ment, and can not be affected by proof of facts outside of the 
instrument itself. 368. 


INSURANCE POLICY. 
The purpose of Schedule A of the war-revenue law is to tax the 
policy by which an insurance is made, either life, fire, or marine, 
and not the reinsurance of such policy. 318, 376. 


INSURGENTS. 
See Cua, 4. 
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JUDGMENT. 
See Fraup, 1. 


KANSAS PACIFIC RAILWAY COMPANY. 
See Union Paciric Raiiway, 1. 


‘LABOR. 

See Conrsacr LasBor; Executive DEPARTMENTS, 3. 
LEAD. 

See Customs Laws AND ReGuLaTions, 8-14, 17. 


LEAVES OF ABSENSE. 

1. Sundays and days declared to be legal holidays by law or Execu- 
tive order should be included in the annual leave to be granted 
under the terms of the act of March 15, 1898. 77. 

2. The per diem officers and employees of the customs service are 
upon the same footing, with reference to leaves of absence, as 
clerks in the Executive Departments at Washington. Jo. 

3. A clerk or other employee of an Executive Department of the 
Government whose duties are performed at a place other than 
the seat of Government is as much entitled to the benefits of - 
the act of March 15, 1898, with reference to leaves of absence, 
as one whose duties are performed in the city of Washington. 
Ib. 

4, The subordinate officers and employees of the customs service, 
wherever employed, are entitled to the privileges of the statute 
with reference to leaves of absence, whether they receive annual 
or per diem compensation. Jb. 

5. Sixty days’ leave of absence, with pay, may be granted employees 
in the Executive Departments, provided that as much as thirty 
days of it was made necessary by personal illness. 255. 

6. The act of July 7, 1898, nullifies so much of the act of March 15, 
1898, as provides that the thirty days’ sick leave shall only be 
granted with pay in exceptionally meritorious cases, and reestab- 
lishes the law authorizing thirty days’ annual leave with pay 
without any cause being given and eauey days’ additional leave 
on account of sickness. Jb. ' 


LEGACIES. 

1. The tax provided for in the war-revenue law is upon such legacies 
and distributive shares arising from personal property as exceed 
$10,000 in actual value, and not upon the gross amount of the 
estate in the hands of the executor or administrator. 298. 

2. A legacy or distributive share, in contemplation of law, does not 
pass to an executor or administrator, but passes through them 
to such person as is entitled. Jb. 


LEHIGH VALLEY RAILROAD COMPANY. 

The act of August 17, 1894, does not, of its own force, prohibit the 
Lehigh Valley Railroad Company from exercising its privilege 
under the New Jersey statutes of closing its drawbridge over the 
Passaic River a reasonable time for repairs. 312. 
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LICENSE. 

1. In the manufacture of a patented breech mechanism under a cer- 
tain license the United States is confined to its own shops, and 
can not contract with others therefor. 10. 

2. From the right to use a patent the right to make or have made 
may be implied; but this implication can only be made when 
the right to use is unrestricted. J6. 

3. The granting of a revocable license te the Washington and Glen 
Echo Railway to lay a single track on the Aqueduct Reservation 
near Cabin John Bridge does not conflict with the acts of July 
29, 1892, and June 3, 1896, authorizing the construction of the 
Washington and Great Falls Railway Company and providing 
that there shall be but one railway parallel to and near the 
Conduit road. 240. 

4, The license granting the right to construct the road should contain 
such restrictions or regulations as may be necessary to fix its 
location and protect Government property. Jb. 

5. The granting of a revocable license subject to termination at any 
time at the will of the Government confers no contractual right 
upon the licensee. Jb. 

6. The open and notorious use of Government reservations by licen- 
sees for other than governmental purposes, and the long- 
continued exercise of the power to grant such use by the Secre- 
tary of War without legislative objection, implies the tacit assent 
of Congress to this custom, but it can not be maintained upon 
any ground except that of benefit to the public interests. 0. 

7. Such portion of the Fort Sill Military Reservation can be set apart 
as may be required for the erection of the necessary buildings 
to be used as a mission and school for the Apache prisoners of 
war. 303. 

8. The Secretary of War may make such rules and regulations as 
shall be deemed suitable and necessary to control the methods 
and operations of the persons engaged in this work. Jb. 

9. The grant of a right or privilege to exist in perpetuity, or as long 
as the conditions of the.grant are fulfilled, is beyond the power 
of the Secretary of War, and ought not to be made. 544. 

10. During the military control of Porto Rico leave or license may 
be granted an individual to make temporary use of portions of 
the public domain. Jb. 

11. The patent or license granted July 11, 1898, to a Spaniard for the 
manufacture of hemp by steam, etc., in the Philippine Islands 
for the term of five years is protected by article 13 of the treaty 
with Spain, if on that date it would, in ordinary times, have 
been good under Spanish law, notwithstanding American law 
gives no identical rights. 617. 

See CoNCESSIONS; MILITARY RESERVATIONS. 


LIMITATIONS, STATUTE OF. 
See Bonps, 4. 
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LIQUORS. 
See INToxIcaTInG Liquors. 


LOST REGISTERED MAIL. 
See Posrat SERVICE, 2-5. 


LOTTERY. 
See GAMBLING. 


MAILS. 
See Postat SERVICE. 


MANIFESTS. 
See BILu or LADING. 


MARINE CORPS. 

1. Credit should be given a person seeking promotion in the Marine 
Corps, as well as in the Navy proper, for the time of service of 
such person as a cadet at the Naval Academy and at sea anterior 
to commission, in making the promotions provided for by the 
act of March 3, 1899. 377. 

2. The exemption as to age limit with reference to the eligibility to 
appointment in the Marine Corps is not restricted to those who 
served in such corps, but extends to all graduates of the Naval 
Academy who served in the war with Spain. 4865. 


MEDICINAL DRUGS. 

1. Uncompounded medicinal drugs or chemicals, no matter how put 
up or what is claimed for them, are exempt from tax by the 
act of June 13, 1898. 272. 

2. The class of medicines taxable under the provisions of the law are 
such as go to the consumer in the unbroken packages in which 
they are put up by the proprietor, manufacturer, or com- 
pounder, with name and disease and the directions for use, 
without the intervention of a prescription of a physician or 
pharmacist. Ib. 

3. The question as to what is an uncompounded medicinal drug, or 
an uncompounded chemical, being one in fact and not of law, is 
to be determined according to the technical meaning that has 
become attached to it. Jb. 

4. By the act of June 13, 1898, Congress intended to levy tax upon 
proprietary medicinal articles, or such as assume the character 
before the public of proprietary, patent, or trade-mark articles, 
and such medicinal] articles as go from the hands of the proprie- 
tor, compounder, or manufacturer so put up in packages as to 
comport with the manner and style of patent, trade-mark, or 
proprietary medicines in general. Ib. 

MILITARY RESERVATIONS. 
1. Theopen and notorious use of Government reservations by licensees 
- for other than governmental purposes, and the long-continued 
exercise of the power to grant such use by the Secretary of War 
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without legislative objection, implies the tacit assent of Congress 
to this custom, but it can not be maintained upon any ground 
except that of benefit to the public interests. 240. 

2. A license or permission can not be given by the commanding officer 
to a private person to enter a military reservation for the pur- 
pose of selling intoxicating drinks. 426. 

See LicENSE. 
MILITIA. 

1. Under the act of April 22, 1898, the appointment of the officers of 
a militia organization to corresponding grades in the Volunteer 
Army may be made even though the militia organization was 
formed subsequent to the call of the President for volun- 
teers. 1-46. 

2. Organizations of State militia, received as a body into the service 
of the United States as a part of the Volunteer Army under the 
act of April 22, 1898, are to be maintained as received, and 
the officers of the same are entitled to enter the service with the 
grades which their commissions severally indicate. 225, 536. 

3. Although such troops retain their distinctive features as State 
organizations, the governor of a State from which they came 
could not subsequently displace an officer, but he might fill any 
vacancy occurring therein. Jb. 

4. In the absence of any of the appropriation fee the maintenance of 
the militia in the several States, or of arms, ordnance stores, 
etc., purchased with it, the Government is not required to issue 
stores in kind to replace such arms, etc., us were consumed, etc., 
in the war with Spain, nor can it make compensation for such 
stores. 372. 

5. A regiment entering the military service of the United States has 
the right to maintain its organization, with the number and 
grade of officers authorized by the laws of the State from which 
it came. 536. 


MORTGAGE. 

1. In fixing the amount of tax required upon a mortgage or pledge of 
stock or property given to secure the payment of a promissory 
note for a definite and certain suin, the actual value of the stock 
or property is Immaterial. 218. 

2. As only one stamp is required upon two separate papers which 
constitute one transaction, as where a bond or note is given to 
evidence a debt and the mortgage executed to secure the same, 
the purposes of the law are fulfilled when the stamp in proper 
amount is affixed to either and canceled, such stamp being the 
highest rate required by said papers or either of them. 531. 

8. Bonds provided for in a mortgage, to be issued or not as the future 
action of the mortgagor may determine, are not until issued the 
subject of taxation or an element in estimating the amount of 
stamps required for fhe mortgage. 6. 
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MUSIC BOOKS. 
See CopyricHts, 1, 2, 5. 


NATIONAL BANKS. 
See Banks. 


NATIONAL GUARD. 
See Districr or Cotumsia, 5,6; MILITIA. 


NAVAL ACADEMY. 

1. A person who took the regular four years’ course at the Naval 
Academy, and received a certificate of graduation, issued pur- 
suant to the act of August 5, 1882. is a graduate of the Academy 
within the meaning of the ‘‘ Naval personnel bill.’’ 485. 

2. The exemption as to age limit with reference to the eligibility to 
appointment in the Marine Corps is not restricted to those who 
served in such corps, but extends to all graduates of the Naval 
Academy who served in the war with Spain. Jb.. 


NAVAL MILITIA, DISTRICT OF COLUMBIA. 
The commanding officer of the National Guard is authorized to 


nominate candidates for appointment as officers in the naval 
battalion. 237. 


NAVAL OFFICERS. 

1. An officer of the Corps of Engineers, not below the relative rank 
of captain, is eligible for appointment as Chief of the Bureau of 
Yards and Docks. 47. 

2. Under the practical interpretation of section 423, Revised Statutes, 
naval constructors are treated as officers of the Navy and their 
relative rank as the actual rank or grade required by that 
section. Ib. 

3. The President may appoint the officers of the line and staff of the 
Navy authorized by the act of May 4, 1898, without the advice 
and consent of the Senate. 82. 

4, A commission issued pursuant to the foregoing act should show 
upon its face that it is the commission of the President. Jb. 

5. Credit should be given a person seeking promotion in the Marine 
Corps, as well as in the Navy proper, for the time of service of 
such person as a cadet at the Naval Academy and at sea ante- 
rior to commission, in making the promotions provided by the 
act of March 3, 1899. 377. 

6. The provisions of the act of March 3, 1899, relative to voluntary 
or compulsory retirement, applies to the current year ending 
June 30, 1899, as well as any fiscal year in the future. 380. 

7. Officers on the retired list recalled to active duty in case of war 
would reenter the active list with the rank and pay of the next 
higher grade. 433. 
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8. Engineer officers who attained the relative rank of commander 
prior to the passage of the personnel act became entitled to take 
the actual rank in the line of the Navy. 449. 

9. Neither boatswains, gunners, nor warrant machinists are officers 
of the line of the Navy within the meaning of the Revised 
Statutes, the acts of August 5, 1882, and March 3, 1899. 620. 

10. These officers are not improperly classed in the regulations of the 
Navy as officers of the line, and may therefore be given the star 
upon their uniforms. J6. 

11. Warrant machinists created by the naval personnel act were not 
placed in the list of line officers of the Navy. Jb. 

12. Warrant machinists are not entitled to command. Jb. 

13. Boatswains and gunners are officers in the line of command, and 

there is nothing in the classification in the act of 1862 to indi- 
cate an intent to make unlawful the exercise of command by 
them. Jb. 

14. The order of the President retiring certain officers under the naval 
personnel law, had the effect to retire Lieutenant-Commander 
Driggs on June 30, 1899. 657. 

15. The retirements under section 8 of the law are to be made from 
the list of voluntary applicants for the fiscal year then being 
considered, to take effect on the last day of the fiscal year. /b. 

16. Lieutenant McLean is entitled to the grade and rank indicated by 
his commission, together with the emoluments attached, from 
and including the lst day of July, 1899. J. 

17. Vacancies occurring through retirements, as provided under the 
naval personnel law, are to occur or to be accredited to the fiscal 
year which ends with the 30th of June. 6. 

See Navy. 


NAVIGABLE WATERS. 

1. The Mississippi River in Minnesota, both above and below the 
Falls of St. Anthony, is a navigable river, and can not be bridged 
without the permission of the United States. 52. 

2. The regulation of fisheries in navigable waters within the territo- 
rial limits of the several States, in the absence of Federal treaty, 
is a subject of State rather than of Federal jurisdiction. 214. 

3. The Lehigh Valley Railroad Company may exercise its privilege 
under the New Jersey statutes of closing its drawbridge over 
the Passaic Rivera reasonable time for repairs. 312. 

4, The United States has the right to control all structures and works 
which interfere in any manner with the navigable capacity of 
the navigable waters of the United States which, either by 
themselves or in connection with other waters, form channels 
for interstate commerce. 332. 

5. The act of July 13, 1892, does not limit the authority of the Secre- 
tary of War to grant permission for the construction of a work 
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of this character to navigable waters which lie wholly within the 
limits of one State. Ib. 

6. Canals being artificial waterways or means of commercial trans- 
portation, as well as natural lakes and rivers, the same principles 
may be applied to them that are applied to bridges, turnpikes, 
streeta, and railroads. Jb. 

7. The Secretary of War can not require changes to be made in the 
bridge of the Baltimore and Ohio Railroad Company over the 
Ohio River at the expense of the owner without compensa- 
tion. 343. 

8. If the company itself voluntarily prostrates its bridge, with the 
intention of constructing another in its place, the Secretary of 
War has the right to prescribe conditions as to height, length 
of span, ete. Ib. 

9. Structures which are unauthorized by law may be summarily 
removed and without compensation. Those which are author- 
ized by law can only be removed upon making just compensa- 
tion, unless the authorization by the Federal Government was 
accompanied with a reservation of a right to change, modify, or 
remove. Ib. 

10. Congress has power to improve the navigation of the Ohio River, 
and for that purpose may actually take such property as is 
requisite, and may cause the abatement and prostration of all 
structures which, in its judgment, interfere with its plan of 
improvement. Ib. 

11. Congress may regulate the use of all means and instrumentalities 
used in commerce, whether on sea, navigable rivers and lakes, in 
harbors, or on land, irrespective of whether a State has attempted 
to regulate the same matter or not. 501. 

12. The power of the United States to regulate commerce is general, 
absolute, and without limit, either as to the time, place, or detail 
of its exercise, except as to waters whose entire navigability for 
commerce is limited to the confines of a single State. 646. 

18. This power includes the right to regulate the use of the means and 
instrumentalities used in commerce. Ib. 

14. Congress has power to regulate and improve the harbors of navi- 
gable waters of the United States, and this carries with it the 
right to deposit the material removed in making the improve- 
ments in any other part of the harbor or navigable waters or 
other place within its control. 647. 

See Rivers anD HaRBuRs. 


NAVIGATION LAWS. 
1. The scale of provisions prescribed by section 23 of the act of 
December 21, 1898, must be printed in the copy of shipping 
articles for coastwise steamers and posted. 349. 
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2. For violating the provision of law that there shall not be in any 
compartment or space on a vessel occupied by passengers more 
than two tiers of berths, nor more than one person in a berth 
not double, the master becomes liable to a fine of $5 for each 
passenger carried other than cabin passengers. 499. 

See SEAMEN. 


NAVY. 

1. A person who took the regular four years’ course at the Naval 
Academy, and received a certificate of graduation, issued pur- 
suant to the act of August 5, 1882, is a graduate of the Academy 
within the meaning of section 20 of the ‘‘naval personnel bill.’’ 
485. 

2. Neither boatswains, gunners, nor warrant machinists are officers 
of the line of the Navy within the meaning of the Revised 
Statutes, the acts of August 5, 1882, and March 3, 1899. 620. 

3. Warrant machinists are not entitled to command. Jb. 

4. The conviction by a general court-martial can not be ratified by 
the Secretary of the Navy where one member of the court has 
been relieved by a subordinate without authority of the Secre- 
tary and another judge substituted in his stead. 137. 

See LiceNnsE, 1,2; NAVAL OFFICERS. 


NAVY-YARD. 

On April 6, 1899, the Washington Navy-Yard being closed at noon, 
pursuant to an Executive order, in connection with the ceremo- 
nies attending the interment of the bodies of the soldiers and 
sailors whose lives were lost in the war with Spain, the per 
diem employees of the yard should receive compensation for the 
entire day. 472. 


NEGOTIABLE PAPER. 

Negotiable paper may be transferred, so as to pass the title and 
ownership, by the endorsement of the payee or endorsee thereon, 
which may be made as well by the agent of such payee or 
endorsee as by such principal. 637. 


NEUTRALITY. 
See War. 


NORTH AMERICAN COMMERCIAL COMPANY. 
The North American Commercial Company is liable to the United 
States for interest upon the sums overdue on account of taxes, 
rental, and bonus under its lease with the United States. 172. 


OATHS. 
1. The act of June 7, 1888, with reference to administering oaths to 
pensioners free of charge, only applies to the officers authorized 
to administer oaths at the time of the passage of that act. 86. 
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2. United States commissioners are not required to administer oaths 
to pensioners and their witnesses in the execution of pension 
vouchers free of charge. Jb. 


OFFICE. 

1. The circuit judge appointed as a commissioner under the conven- 
tion of February 8, 1886, with Great Britain, is entitled to 
compensation additional to that of his salary, notwithstanding 
Revised Statutes, sections 1763 and 1765, and the act of July 31, 
1894, section 2. 184. 

2. This law should not be regarded as enacted by Congress to invade 
the domain of the treaty-making authority and establishing 
restrictions upon future occasional and temporary commissioner- 
ships created by international agreement, the nature and func- 
tions of which neither Congress nor the framers of Article II, 
section 2, of the Constitution, could wisely undertake or foresee. 
Ib. 

3. The word ‘‘ office,’’ as used in section 2 of the act of 1894, is to be 
presumed, in the absence of indications to the contrary, not to 
embrace such commissionership, because it is not what is called 
8 constitutional office. Io. 

4. Incompatibility in law exists where the nature and duty of the 
two offices are such as to render it improper, from considera- 
tions of public policy, for one incumbent to hold both, and 
does not necessarily arise when the incumbent places himself 
for the time being in a position where it may be impossible for 
him to discharge the duties of both offices. 237. 

See ARMY OFFICER, 88. 


OFFICERS. 
See ARMY OFFicers; NAVAL OFFICERS. 


OHIO RIVER. 
See NAVIGABLE WatTeErs, 7-10. 


OPINIONS. 
See ATTORNEY-GENERAL. 


ORDNANCE. 

1. In the absence of any of the appropriation for the maintenance 
of the militia in the several States, or of arms, ordnance stores, 
etc., purchased with it, the Government can not issue to the 
several States stores in kind to replace such as were exhausted, 
consumed, or impaired by use in the war with Spain; nor can 
it make compensation for such stores, as they were the property 
of the United States. 372. : 

2. Such stores belonging to the several States, taken or accepted by 
the Government for use in the war with Spain, should not be 
returned in kind, but should be paid for at the price agreed 


726 DIGEST OF OPINIONS. 


ORDNANCE—Continued. 
upon, or,. in the absence of an agreement, what they were 
worth. /b. 

3. Under a contract for the construction of a certain gun, 85 per cent 
of the sum appropriated was to be paid as the work progressed, 
and the remainder upon its completion and test. The gun was 
completed and stood the regular proof test, but upon being sub- 
jected to the ordnance test ,on the fifteenth round it was 
destroyed. Held, That the contractor was entitled to the final 


payment. 465. 
See Licensr, 1, 2. 


PARDON. : 

1. A recruiting officer has the right to reject a candidate for enlist- 
ment in the Army whoee service during his previous term was 
not honest and faithful, notwithstanding the President’s pardon 
of the offense. 36. 

2. While the President’s pardon restores a criminal to his legal rights 
and fully relieves him of the disabilities legally attaching to his 
conviction, it does not destroy an existing fact that his service 
was not faithful and honest. Jb. 

3. Congress has no power to abridge the effect of the President's 
pardon. Ib. 

4. A person convicted of desertion from the military service and 
afterwards pardoned by the President, would be restored by 
reason of the pardon to all the rights and privileges of a citizen 
which he had anterior to such conviction. Jb. 


PARIS EXPOSITION. 

1. The commissioner-general of the Paris Exposition has no authority 
to let a contract for the printing and publication of a catalogue 
of the United States exhibit, etc., in which the contractor is to 
receive no money from the United States, but is to derive his 
compensation therefor from the proceeds of the sale of the cata- 
logue and the insertion of advertisements therein. 388. 

2. Any money that might be derived by the commissioner-general 
through the granting of concessions, or the sale of a catalogue, 
belongs to the United States and should be turned into the Treas- 


ury. Ib. 
PATENTS. 
See License, 1, 2, 11. 
PAY. 


See Army, 9; Army Orricers, 19; ConsvuLar Service, 1-3; Navy- 
YarpD; Orrice, 1. 


PAYMENTS. 
On questions of disbursements of moneys or payment of claims 
the Attorney-General should not render opinions. 583. 
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PENALTY. 
See Forrerrurss; Navieation Laws, 2. 


PENSIONS. 

1. United States commissioners are not required to administer oaths 
to pensioners and their witnesses in the execution of pension 
vouchers free of charge. 86. 

2. The act of June 7, 1888, with reference to administering oaths to 
pensioners free of charge only applies to the officers authorized 
to administer oaths at the time of the passage of that act. Ih. 


PHILIPPINE ISLANDS. 

1. Under the treaty with Spain the United States obligated itself to 
convey from the Philippine Islands to Spain only such Spanish 
soldiers as were actually made prisoners of war either by the 
United States or by the insurgents. 383. 

2. Troops remaining under arms, under the control and direction of 
Spanish officers, are to be removed at the expense of the Span- 
ish authorities. 1b. 

3. As the claim of certain aliens, natives of the Philippines, for admie- 
sion, appears meritorious and no possible competition with 
American labor will be involved, and as they will be returned 
to their country in due time, there is no conclusive objection to 
the Secretary of the Treasury exercising his favorable adminis- 
trative discretion in admitting them. 495. 

4, The laws of Spain concerning industrial property were contem- 
plated by the framers of article 13 in providing protection for 
Spanish rights. 617. 

5. The patent or license granted July 11, 1898, to a Spaniard for the 
manufacture of hemp by steam, etc., in the Philippine Islands 
is protected by the treaty with Spain, if on that date it would, 
in ordinary times, have been good under Spanish law, notwith- 
standing American law gives no identical rights. Jb. 

See CaBLEs, 4; CopyRiaats, 6. 


PLEDGE. 
See INTERNAL-REVENUE Laws, ETc., 27, 28. 


‘* PORT.”’ 

The term ‘port’? may comprehend the city or town occupied by 
the importers, merchants, and others, but it is not confined in 
its extent or its limits to the town. It includes the harbor, 
roadstead, and shores, and all other natural and local incidents 
which go to make up a locality which comprises both land and 
water. 306. 


PORTO RICO. 
1. During the military control of Porto Rico leave or license may be 
granted an individual to make temporary use of portions of the 
public domain. 544. 
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2. The power to dispose permanently of the public lands and prop- 
erty in Porto Rico rests in Congress, and in the absence of a 
statute conferring such power can not be exercised by the Exec- 
utive Departments of the Government. Jb. 

3. In Porto Rico the Crown of Spain was the owner, for public use, 
of the proprietary rights of the natural beds or channels of 
rivers, both navigable and unnavigable, to the extent covered 
by the waters in their ordinary greatest swells. 546. 

4. Neither the President nor the War Department has power to grant 

a concession of the right to use the water power of the River 
Plata in Porto Rico. Jb. 

5. Any complete and vested right which a person had at the time 
the treaty of Paris took effect, to the use of the waters of the 
River Plata, should be respected by the United States. 546. 

6. A concession for the construction of a certain electric tramway in 
Porto Rico being inchoate and incomplete and lacking certain 
public : ction necessary to be taken by the public authorities 
represe ting the Crown of Spain before it could go into effect as 
a complete grant, the War Department has no authority to grant 
or complete such concession. 551. 

7. Merchzndise from the island of Porto Rico introduced into the 
ports of the United States is by law required to pay the same 
duties that would be charged upon merchandise imported from 
a foreign country, and the President has no authority to alter or 

: modify the laws under which duties are required to be paid. 560. 

8. The admission of merchandise into the ports of the United States 
from such conquered territory is governed solely by existing 
laws passed by Congress, and the President has no power to add 
to or detract from the force and effect of such laws. Jb. 


See CopyricHts, 6; CuBa. 


POSTAGE STAMPS. 

1. When the word ‘‘securities’’ is used in the property sense, it 
refers to bonds, mortgages, certificates of deposit, certificates of 
stock, etc. In this sense postage stamps are not investments 
or securities. 40. . 

2. The Postmaster-General should advertise for proposals for the 
work of engraving and printing United States postage stamps, 
for which work the Bureau of Engraving and Printing may be 
permitted to compete. JI6. 

3. Postage stamps are supplies within the meaning of section 37 
Revised Statutes. J. 


PUBLIC WORKS 
See RIVERS AND HaRBoRS. 


POSTAL SERVICE. 
1, An advertising circular, containing a picture and description of a 
slot machine designed for the purpose of gambling or the distri- 
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bution of prizes dependent upon lot or chance, can not be ex- 
cluded from the mails of the United States under the lottery 
law of September 19, 1890. 198. 

2. The act of February 27, 1897, authorizes the Postmaster-General] 
to establish, as part of the system of registration, rules pro- 
viding for indemnity for foreign as well as domestic first-class 
registered matter lost in the mail. ’ 290. 

3. The rules promulgated pursuant to said act apply to both domestic 
and foreign registered mail matter, and the provisions of the postal 
convention relative to loss of registered matter may become 
operative or to make the Department liable to this limited 
extent for foreign first-class registered matter lost in the mails. 
Ib. 

4. The registry provisions of the Postal Convention of Washington 
are not operative in or as to the United States, but its liability 
is only that imposed by the act of 1897 and the rules of the 
Post-Office Department made in pursuance thereof. 363. 

5. Until Congress shall otherwise provide with reference to indemnity 
for lost registered mail, the Postmaster-General may either pay 
the limited indemnity on foreign matter, as provided in the 
act of 1897, irrespective of what other countries may do, or so 
amend the rules of the Department as to limit the indemnity 
to lost registered matter originating in and addressed to a place 
within the United States. Jb. 

6. Free-delivery offices as a class, and not offices formerly free- 
delivery offices, were intended to be within Postal Rule I and 
and the present Rule III. 613. 

7. When free delivery is discontinued at a post-office such office 
ceases to be under the civil-service rules. J. 

8. In the exercise of his discretion the Postmaster-General abolished 
the free-delivery service at Huron, 8. Dak., on January 15, 
1895, and in consequence certain carriers were separated from 
the service. Held, That on the reestablishment of free-delivery 
service at that place the former carriers could not be rein- 
stated. 663. 

9. To entitle a person to reinstatement in the civil service under Rule 
IX by reason of the reduction of force, such reduction must be 
one required by law and not one caused by the exercise of a 
discretionary power vested in an executive officer. Jb. 

See PostaGE STAMPS. 
POST EXCHANGE. 

See CANTEEN. 
POWER OF ATTORNEY. 

See Cnecks, 3; INTERNAL-REVENUE Laws, ETCc., 28, 
PRESIDENT. 

1. Many things may be done bythe head of an Executive Department 
without the actual signature of the President, which, when done, 
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are his acts; but in such case the documents should declare it to 
be the act of the President performed by the head of the Depart- 
ment as his representative. 82. 

2. The President may appoint the officers of the line and staff of the 
Navy authorized by the act of May 4, 1898, without the advice 
and consent of the Senate. /b. 

3. If the President is satisfied that cholera, yellow fever, smallpox, 
or plague exists in this country, and that it is necessary, in order 
to prevent its spread, to adopt and enforce certain rules and reg- 
ulations, he has authority to do so under the act of March 27, 
1890, notwithstanding the provisions of the act of February 15, 
1893. 106. 

4. Regimental officers of such regiments as may be formed by contri- 
butions of companies from two or more States are to be appointed 
by the President of the United States, under the constitutional 
provisions which make him Commander in Chief of the Army 
and Navy and which authorizes him to appoint all officers of the 
United States whose appointment is not otherwise provided by 
law. 135. 

5. If a battalion is made up of companies contributed by two or more 
States the officers of the battalion as such must be appointed by 
the President. 146. 

6. For the purpose of disbanding the insurgent 1orees in Cuba, the 
President is authorized to pay some or all of the soldiers of such 
forces either out of the revenues of the island or out of the 
emergency fund provided by the act of January 5, 1899. 301. 

7. The President is authorized to do whatever he finds necessary or 
expedient for the proper administration of government in Cuba, 
having in view the pacification of the island and the establish- 
ment of order and industry. J6. 

See CaBLeEs, 2,5,10: PARDON; SECRETARY OF Wak, 2. 


PRIZE. 

1. Section 4625, Revised Statutes, relating to prizes, refers only to 
property actually captured, and not to property which has been 
destroyed without ever having been actually seized or in the 
possession of the forces of the United States. 171. 

2. The officers and men of the U.S. S. Hawk are not entitled to prize 
money for the destruction of the Spanish steamer Alphonso 
AIT. Ib. 

3. If at the time of her destruction she was a ship or vessel of war 
in the service of Spain, bounty may be recovered under section 
4635, Revised Statutes. Jb. 

4, Offers of prize, etc., are to be excluded from packages of tobacco. 
181. 

5. Proceedings for adjudication of bounty for the capture or destruc- 
tion of a vessel may be begun at the instance of the Secretary 
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of the Navy in any district that he may designate, and upon his 
failure to designate a district within three months after the ves- 
sel has been captured or destroyed, the claimants may institute 
proceedings. 205. 

6. Certain tobacco belonging to the Portuguese vice-consul at Gibara, 
Cuba, was seized and condemned as prize, together with the 
Spanish vessel of which it formed the cargo. Held, That its 
condemnation was legal, and that the demand of this merchant, 
whose status was not affected by his consular character, is with- 
out substantial merit. 327. 

7. The opinion of the Navy Department, that it is proper and expe- 
dient to release the steamship Abbey, seized at Batangas, Philip- 
pine Islands, by Admiral Dewey, to the American claimant, 
concurred in. 390. 


PRIZE COURTS. 
Prize courts are, in a sense, governed by the law of nations 
relating to war. 326. 
See Bounty. 


PROMISSORY NOTES. 
Upon promissory notes a stamp is required of the value of 2 cents 
fora sum not exceeding $100, and for each $100 or fractional 
part thereof in excess of $100, 2 cents additional. 218. 
See MortTu AGEs, 2. 


PUBLIC LANDS. 

1. The power to dispose permanently of the public lands and prop- 
erty in Porto Rico rests in Congress, and in the absence of a 
statute conferring such power can not be exercised by the 
Executive Departments of the Government. 544. 

2. Leave or license to use portions of the public domain may be 
granted to individuals. Jd. 

3. Under Spanish Jaws, lands under tide water to high-water mark in 
the ports and harbors in the Spanish West Indies belonged to 
the Crown, and as such, by treaty of cession, have become a 
part of the public domain of the United States. Jb. 

4. The officers of the Hawaiian government have no authority to 
sell or otherwise dispose of the public lands in the Hawaiian 
Islands, and any such sale or agreement to sel) are absolutely 
null and void as against the Government of the United States, 
574. 

5. By the resolution of annexation the local government of Hawaii 
was deprived of all authority to dispose of public lands in any 
manner whatsoever, except by virtue of special laws enacted 
by Congress. Ib.. 

6. The Hawaiian government has no power to convey or confirm title 
to public lands where conditional sales or entries were made 
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prior to the resolution of annexation and the conditions en- 
titling such persons or entrymen ‘%o a grant have been subse- 
quently performed. 627. 

7. By the resolution of annexation the public property of Hawaii, 
including the lands, became vested in the United States, and 
only by their authority or direction can these lands be disposed 
of. Ib. 

8. Congress having failed to legislate on the subject of public lands 
for the Hawaiian Islands, the government of Hawaii is not 
reinvested with its former power of their disposition. Jb. 

9. All interest of the Republic of Hawaii in public lands at the time 
the resolution of annexation took effect were thereby transferred 
to the United States, and thenceforth the officials of Hawaii 
were without power to convey by grant or cession the legal or 
equitable title of the United States. Jb. 


PUBLIC PROPERTY. 
When property is ceded oy one nation to anotner its disposition 
and control are thereafter regulated and governed by the laws 
of the new owner. 546. 


PUBLIC WORKS. 

1. The administration of the United States in Cuba being of a mili- 
tary nature and merely temporary, no action should be taken 
to bind the island or any of its municipalities to large expendi- 
tures, except upon grounds of immediate necessity. 310. 

2. The military authorities in Cuba have power to direct the munic- 
ipal authorities to suspend public works and improvements for 
proper public reasons, even where such suspension interferes 
with rights that have previously vested. 520. 

3. Any rights of Dady & Co. for the construction of certain works in 
Havana, if vested, are preserved by the treaty of Paris. 526. 

4. In the exercise by the United States of the powers of municipal gov- 
ernment it may provide the methods, terms, and conditions under 
which internal improvements may be carried on, or forbid them 
to be carried on, although inchoate or even completed contracts 
therefor have previously been entered into. Jb. 

See Contracts; CouRT-MARTIAL; Rivers aND HARBORS. 


‘POUT! 
The written evidence of a transaction called in brokers’ parlance 
a ‘‘put,’’ being an agreement on the part of the signer to buy 
stock, the opportunity to purchase heing entirely dependent 
upon the disposition of the bearer, or the party to whom the 
paper is given, is not taxable under the war-revenue law. 447. 


QUARTERM ASTER-GENERAL. 
See Army OFFICERs, 20. 
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REAPPRAISEMENT. 

1. The action of the collector in denying a reappraisement because 
the importer refused to answer proper interrogatories pro- 
pounded to him may be reviewed by the Board of General 
Appraisers on a protest, and next by the circuit court on an 
application for review. 456. 

2. An importer making such refusal is not entitled to a reappraise- 
ment, but the original appraisement becomes final and conclu- 
sive. Ib. 


REBATE CHECKS. , 

Rebate checks which are given by a railroad company to passen- 
gers who purchase their tickets from the conductor aboard the 
train do not require a stamp under the provisions of the war- 
revenue law. 248. 


RECEIPTS. 

1. A receipt is a writing acknowledging the taking of money or goods, 
and may or may not be negotiable, as the party by whom it is 
given may choose to make it or local law may provide. 283. 

2. All receipts given for goods, merchandise, or property held on 
storage in a warehouse must be stamped. Jb. 

3. The receipt given by the United States Express Company when 
transporting money for the Government must be stamped. 192. 

4. An excess baggage receipt given by a railroad company to a pas- 
senger for excess weight of baggage need not be stamped. 246. 


RECORD AND PENSION DIVISION, WAR DEPARTMENT. 

1. The effect of the act of March 2, 1899, ix to change the rank and 
pay of the Chief of the Record and Pension Division of the War 
Department and not to create a new office. 480. 

2. Upon the approval of the act, the chief of such division became 
entitled to the increased rank and pay without the necessity of 
& nomination by the President and confirmation by the Senate. 
Ib. 

3. The acceptancé or nonacceptance by the chief of the new com- 
mission, with the added rank, under the act of March 2, 1899, 
will not change his official status or in any manner affect him. 
Ib. 


REDEMPTION. 
See Stamps, 2, 3. 


REGISTERED MAIL. 

1. The Postmaster-General is authorized to establish, as part of the 
system of registration, rules providing for indemnity for foreign 
as well as domestic first-class registered matter lost in the mail. 
290. 

2. The rules promulgated apply to both domestic and foreign regis- 
tered mail matter, and no further legislation is required in order 
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that the provisions of the Postal Convention relative to loss of 
registered matter may become operative or to make the Depart- 
ment liable to this limited extent for foreign first-clase registered 
matter lost in the mails. Jb. 

3. The registry provisions of the Postal Convention of Washington 
are not operative in or as to the United States, but its liability 
is only that imposed by the act 1897 and the rules of the Post- 
Office Department made in pursuance thereof. 363. 


REGISTRY. 

1. The issuance of registry to a vessel, entitling it to carry national 
colors, is an act of sovereignty, although the register itself is not 
the only document recognized by the law of nations as indicative 
of the ship’s national character. 578. 

The registration laws of Hawaii have been abrogated as a neces- 

sary consequence of its annexation to the United States. Jb. 

3. An order of the Executive suspending the issuance of Hawaiian 
registers would be a legal exercise of power under the resolution 
of Congress annexing Hawaii. Jb. 

4. The Hawaiian authorities can not in anywise certify to the national 
character of a vessel, as such character can no longer be attrib- 
uted to vessels owned by the inhabitants of the islands. Jb. 

5. The Scipio, a foreign-built steamship purchased by the Navy 
Department for use in the war with Spain, and subsequently 
sold to and owned by an American citizen, is not entitled to 
registry under the laws of the United States. 566. 

6. The regulation of commerce and navigation being entirely within 
the control of Congress, there is no authority for an Executive 
Department to make or enforce rules or regulations relative to 
the registry of vessels or kindred matters connected with such 
subjects. 1b. 


REGULATIONS. 

1. The act authorizing the acceptance of bonds and undertakings of 
surety and fidelity companies does not permit the imposition of 
conditions and regulations by Government officials relative to 
the question of charges, etc. 421. 

2. No mere omission or failure to provide for contingencies which 
it might have been wise to have specifically provided for 
justify any judicial or executive addition to the language of a 
statute. 405. 

3. A regulation made in pursuance of an act of Congress has the 
force of law. 568. 

See Army, 4, 5; Copyriauts, 5; CRIMES AND OFFENsEs, 1; Customs 
Laws, etc., 19, 27. 


REINSURANCE POLICIES. 
Reinsurance policies need not be stamped under the war-revenue 
law of June 13, 1898. 318, 376. 


w 
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RENT. 
1. In an action for use and occupation or for mesne profits, where 
the recovery is of a sum in the nature of rent, interest is allowed 
on each annual sum from the end of the year. 172. 
2. The North American Commercial Company is liable for interest on 
the sums overdue on account of rent, etc. Jb. 


RESERVATIONS. 
See MiuiraRy RESERVATIONS. 


RESIGNATION. 
The resignation of a military officer does not take effect until 
accepted by the proper superior authority. 237. 


RETIREMENT. 

1. The act of June 20, 1882, relative to retirement, applies to an offi- 
cer of the Regular Army who is 64 years of age, temporarily 
serving under a volunteer commission, without affecting his 
status in the volunteer service, but does not apply to a volun- 
teer officer, not being in the Regular Army, who is 64 years of 
age. 199. 

2. The provisions of the act of March 3, 1899, relative to voluntary or 
compulsory retirement, applies to the current year ending June 
30, 1899, as well as any fiscal year in the future. 380. 

3. Officers on the retired list, under the provisions of the naval- 
personnel law, recalled to active duty in case of war, would 
reenter the active list with the rank and pay of the next higher 

e. 433. | 

4. The retirements under section 8 of the naval personnel law are to 
be made from the list of voluntary applicants for the fiscal year 
then being considered, to take effect on the last day of the 
fiscal year. 657. 


RIPARIAN RIGHTS. 

1. In Porto Rico the Crown of Spain was the owner, for public use, 
of the proprietary rights of the natural beds or channels of 
rivers, both navigable and unnavigable, to the extent covered 
by the waters in their ordinary greatest swells. 546. 

2. Any complete and vested right which a person had at the time 
the treaty of Paris took effect to the use of the waters of the 
River Plata, should be respected by the United States. Jo. 


RIVERS AND HARBORS. 

1. In the act providing a deep-water harbor for commerce and of 
refuge at San Pedro, Cal., it was the purpose of Congress that it 
should be a deep-water harbor in the sense of having a sufficient 
depth of water to accommodate vessels of large draft, but not 
necessarily vessels of the greatest draft now constructed. 138. 

2. It was not the intention of Congress that out of the appropriation 
made the harbor should be equipped with piers, jetties, and 
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channels necessary for the highest condition of usefulness and 
efficiency. 6. 

4. Under this act the Secretary of War is not called upon to make 
further plans, specifications, or estimates for other work not 
included within the plans and specifications adopted by the 
court. Ib. 

4. With reference to the improvement of the outer bar of the harbor 
at Brunswick, Ga., under the river and harbor acts of 1894 and 
1896, the requirements as to time have been sufficiently com- 
plied with in respect to the certificate and payment of $100,000, 
and the certificate may be authorized. 156. 

5. There being a question as to the assignment of a contract under 
the river and harbor act, all parties may execute an agreement 
in the nature of a trust to embody a release to the United 
States ax to a present payment and an agreement to release as 
to future payments, and providing for payment to a trustee for 
disbursement. Jb. 

6. The word ‘‘assigns’’ in the acts of 1894 and 1896 is intended to 
point out the party or parties who took over, by formal assign- 
ment, all rights to or interest in a contract, or such measure 
of rights and interest as carve out a complete share in the under- 
taking itself, with all its risks and incidents. 6. 

7. The War Department having given its consent and approval to 
the dredging of a canal which is wholly within the State of 
Texas, there is no reason why such permission should be 
withdrawn. 332. 

8. Clause 2 of the proviso to section 7 of the act of July 13, 1892, 
does not limit the authority of the Secretary of War to grant 
permission for the construction of a work of this character to 
navigable waters which lie wholly within the limits of one 
State. Jb. ‘ 

9. The act of March 3, 1899, for deepening the channel north of Peli- 
can Island, from Galveston Harbor to Texas City, Tex., makes 
an appropriation of $250,000 for the work. 489. 

10. There is no authority for paying out of this appropriation any 
expenses for making the contract, inspecting or superintending 
the work, unless it be indirect through a provision in the con- 
tract that these expenses shall be paid by the contractors and 
charged against their compensation. Jb. 

11. Whenever Congress in the exercise of its power to regulate com- 
merce makes any rule or regulation in harbors or elsewhere, 
such regulations necessarily supersede any that the State may 
have made on the same subject within its limits. 501. 

12. Congress has the power to establish harbor lines or modify existing 
ones in navigable waters within the limits of a State, although 
such State has already established such harbor linea. JM. 
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13. The Secretary of War has the power to establish a harbor line for 
the Tacoma Harbor or modify the existing one in the harbor 
of Seattle, as he shall determine. Jb. 

14. The Secretary of War has no authority to use any portion of the 
$170,000 appropriated by the river and harbor act of March 3, 
1899, for the improvement of the Missouri River above Sioux 
City, for improvements at or in frunt of that city. 519. 

15. The court-martial that tried Captain Carter was justified in its 
finding of guilty upon the charges and specitications relating to 
the contracts of September, 1896, for Savannah Harbor, and the 
finding and sentence of the court with respect thereto should 
be approved. 589. 

16. The authorities of the city of Chicago have no legal power to pro- 
hibit the Government contractors fron dumping material 
dredged from the harbor at Chicago within the limits selected 
and designated by the Secretary of War. 646. 

17. Congress has power to regulate and -improve the harbors of navi- 
gable waters of the United States, and this carries with it the 
right to deposit the material removed in making the improve- 
ments in any other part of the harbor or navigable waters or 
other place within its control. Jb. 


SABINE PASS. 

The location of tne custom-houxe outside uf the corporate limits 
of the municipality knuwn as Sabine Pass complies with the act 
of June 23, 1898, and it is not necessary that it should be removed 
to a point within the corporate limits. 306. 


SALARY. 
See Army, 9; Army OFFICERs, 19; CoNSULAR SERVICE, 1-3; Navy- 
YarpD; Orrice, 1. 


SAN PEDRO HARBOR, CALIFORNIA. 

In the act providing a deep-water harbor for commerce and of 
refuge at San Pedro, Cal., it was the purpose of Congress that it 
should be a deep-water harbor in the sense of having a sufficient 
depth of water to accommodate vessels of large draft, but not 
necessarily vessels of the greatest draft now constructed. 138. 


SEAL FISHERIES. 

1. The presence of a shotgun on a sealing vessel was made a violation 
of article 6 of the regulations concerning the seal fisheries by 
Congress, but such principle dues not apply to British vessels in 
the absence of a British statute to the same effect. In the 
absence of such British statute it is improper to seize a British 
vessel unless there be good reason to believe she had been 
actually guilty of violating article 6. 64. 
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2. The seizure of a vessel for violation of the Bering Sea award act, and 
of the President’s proclamation, in that a gun and ammunition 
were aboard, is equivalent to a scizure under article 6 of the 
regulations concerning the seal fisheries, enacted into law by 
the Governments of the United States and Great Britain. Jb. 

3. The use of firearms excepting outside of Bering Sea, during the 
open season is forbidden. Jb. 


SEAMEN. 

1. The master of an American steamship requested the discharge of 
a seaman, the latter joining in the request. The log book 
showed that on a certain day the sailor refused to work, alleging 
sickness, which proved to be intoxication, and the following day 
he was unable to work from consequent illness. For these rea- 
sons the master deducted from his wages four and eight days’ 
pay, respectively. Held, The consul-general was justified in 
discharging the seaman. 212. 

2. If a seaman is discharged because of unusual or cruel treatment, 
he is entitled to one month’s extra wages allowed by statute, 
and in such cases the consul-general is authorized to exercise 
some reasonable discretion in determining this extra allowance 
in reference to actual or anticipated ill treatment. Jb. 

3. The master of the vessel had no legal right to impuse and collect 
the fines indicated, as the entries in the log book did not amount 
to satisfactory evidence of unlawful refusal or neglect to work 
when required. Jb. 


SECRETARY OF AGRICULTURE. 

The Secretary of Agriculture may slaughter such sheep aa are a<- 
judged to be infected with a contagious disease or exposed to 
infection, and in making the compensation provided by the act 
of August 30, 1880, he is limited to those which were exposed 
to infection but not then infected. 390. 


SECRETARY OF THE INTERIOR. 

1. Congress has the right to place the control of the occupancy and 
use of forest reservations in the hands of the Secretary of the 
Interior for their preservation. 266. 

2. The expenditures authorized by the act of 1899, and incurred by 
the Director of the Census, are proper and lawful, and the Sec- 
retary of the Interior should approve them, if it is his duty te 
do so at all, as a ministerial act, and not as one in which he is 
to exercise judgment or discretion touching the wisdom or ad- 
visability of the expenditure. 413. 

3. The Secretary of the Interior is not required to approve the selec- 
tion of appointees, the plan for taking the census, or for making 
contracts for supplies, ete. Jd. 

4. The Director of the Census and his subordinates are not subject to 
the supervision, control, or direction of the Secretary of the 
Interior. J0. 
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SECRETARY OF THE NAVY. 

The conviction by a general court-martial properly called can not 
be ratified or affirmed by the Secretary of the Navy where one 
member of the court has been relieved by a subordinate without 
authority of the Secretary and another judge substituted in his 
stead. 137. 


SECRETARY OF STATE. 

The application of the Commercial Cable Company for leave to 
land its cable in the United States is within the jurisdiction and 
control of the Department of State, acting for the President. 
408. 


SECRETARY OF THE TREASURY. 

1. The act of July 1, 1898, making an appropriation ‘‘to enable the 
Secretary of the Treasury to pay’’ a certain individual a specified 
amount, being mandatory, the Secretary has no discretion to 
pass upon the fact whether such amount or any portion thereof 
ought to pe paid. 295. 

2. The authority vested in the Secretary of the Treasury by the act 
of August 18, 1894, to determine finally and conclusively 
whether or not a Chinese person shall be admitted to this 
country, may be exercised in such manner as will keep faith 
and do no injustice to a Chinese who seeks to return. 324. 

3. The Secretary of the Treasury can not, by his regulation, alter or 
amend a revenue law so as to insert into the body of the statute 
a limitation which Congress did not think it necessary to 
prescribe. 405. 

4, The Secretary of the Treasury is vested with power to make and 
apply such rules relative to the question of immigration as may 
be shown from time to time to be necessary and convenient. 
460. 

5. The separation on board vessels of those who should and who 
should not be subjected to examination and listing is a matter 
of practical administration intended to be regulated by the 
Secretary of the Treasury. Jb. 

See Fraup. 


SECRETARY OF WAR. 

1. The approval of the Secretary of War is required for projections 
beyond the building line in that part of the city of Washington 
formerly known as Georgetown. | 9. 

2. The Secretary of War is the regular constitutional organ of the 
President for the administration of the military establishment 
of the nation, and as such the rules and orders promulgated 
through him must be received as acts of the Executive, and 
binding upon all within the sphere of his legal and constitu- 
tional authority. 54. 

3. The Secretary of War has no authority to make a regulation lim- 
iting to a specified time, expiring on a given date, the right of 
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promotion of an enlisted man who holds a certificate of eligi-. 
bility provided for by the act of July 30, 1892. Jb. 

4. The Secretary of War would not be prohibited from approving 
the plan and location of a bridge across boundary waters if acts 
of authorization were passed by the legislatures of the States 
interested. 332. 

5. The grant of a right or privilege to exist in perpetuity, or as long 
as the conditions of the grant are fulfilled, is beyond the power 
of the Secretary of War, and ought not be made. 546. 

See Bripces; Contracts, 20,21; Customs Laws, ere., 1; License. 


SECURITY. 
The word ‘‘security,’’ as used in the act of 1877 (1 Supp. R. &., 
136), is an evidence of public debt, as a bond, or a certificate of 
deposit, or other subject of investment. 40. 


SEIZU RE. 
See CoNnFISCATION. 


SHIPPING ARTICLES. 
The scale of provisions prescribed by section 23 of the act of De- 
cember 21, 1898, must be printed in the copy of shipping arti- 
cles for coastwise steamers and posted. 349. 


SPAIN. 

1. Under the treaty with Spain the United States obligated itself to 
convey from the Philippine Islands to Spain only such Spanish 
soldiers as were actually made prisoners of war either by the 
United States or by the insurgents. 383. 

2. Troops remaining under arms, under the control and direction of 
Spanish officers, are to be removed at the expense of the Span- 
ish authorities. //, 

3. The laws of Spain concerning industrial property were contem- 
plated by the framers of article 13 in providing protection for 
Spanish rights. 617. 

4. The laws of Spain concerning industrial property explained. 617. 

See Cusa; Prize; PHi_ippine IsLanps. 


STAMPS. 

1. The Postmaster-General should advertise for proposals for print- 
ing postage stamps. 40. 

2, The Commissioner of lifternal Revenue has authority, with the 
approval of the Secretary of the Treasury, to make regulations 
looking to the redemption of unused documentary stamps issued 
under the act of June 13, 1898. 568. 

3. In the absence of such rules the Commissioner of Internal Revenue 
may cause such unused stamps to be redeemed. J6. 


STAMP TAX. 
See INTERNAI-REVENUE LAWs AND REGULATIONS. 
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STATE BANKS. 
See BANKS. 


STATE DEPARTMENT. ° 
An appointment by the Secretary of State, without reference to or 
conformity with the regulations prescribed for appointments in 
classified service, made pursuant to the act of July 3, 1898, 
authorizing the temporary employment of stenographers and 
typewriters in his Department, is lawful. 556. 
See ConsuLAR SERVICE. 


STATE MILITIA. 
See MILiT1a. 


STATUTORY CONSTRUCTION. 

1. The transfer of a separate statute, or part thereof, from a particu- 
lar act to a general revision does not ordinarily alter its sig- 
nificance. 40. 

2. Revised Statutes, section 5600, relating to the construction to be 
placed upon a statute, does not prevent the application of the 
ordinary principles which permit courts to resort to the context 
and the subject-matter of the sections immediately associated 
with it. Jb. 

3. Statutory meaning, so far as it is artificial and not the natural and 
usual meaning, can be applied only to the exact phrase defined 
and to the whole of it, not to a selected portion. Jb. 

4. A general act is not to be construed to repeal a previous particular 
act, unless there is some express reference to the previous legix- 
lation on the subject, or unless there is a necessary inconsistency 
in the two acts standing together. 106. 

5. The regulation of a Department of the Government is not to con- 
tro] the construction of an act of Congress when its meaning is 
plain, but when there has been a long acquiescence in a regula- 
tion, and by it rights of parties for many years have been de- 
termined and adjusted, it is not to be disregarded without the 
most cogent and persuasive reasons. 163, 

6. The meaning of section 1733, Revised Statutes, being in doubt, it 
is proper to resort to the construction which has been placed 
upon it by the State and Treasury Departments, which have to 
do with ita execution. Ib. 

7. Where words are sometimes used in different senses their mean- 
ing In a statute must always be construed in reference to the 
subject matter of the enactment. 178. 

8. The fact that a treaty provision annuls and supersedes the law of 
a particular State upon the same subject is no objection to the 
validity of the treaty. 214. 

9. The phrase ‘‘to enable’’ is in words only permissive and is gov- 
erned by and does not govern the context. 295. 

10. The intent of the lawmaker is to be found in the language that he 
has used. 3953. 
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11. The actual intention of the framers or parties to a written docu- 


13. 


14. 


18. 


19. 


20. 


rae 


ment is generally to be determined by the meaning of the lan- 
guage used to express it. 363. 


. Where language is doubtful, and it is fairly susceptible of different 


meanings, the consequence of a particular construction may 
be considered in determining which construction should be 
adopted, but where the language is plain, and when read in 
the light of existing facts and the object intended to be attained 
it fairly admits of but one meaning, the consequences must be 
serious to warrant a departure from such plain meaning. Jb. 

The language of section 8 of the act authorizing the slaughtra-of 
infected animals is in terms merely permissive and not. manda- 
tory. 390. 

No mere omission or failure to provide for contingencies for which 
it. might have been wise to provide justifies any judicial or execu- 
tive addition to the language of a statute. 406. 


. The parliamentary history of an act is inadmissible to explain its 


meaning. 426. 


. The meaning attached to an act by its framers or by the members 


of either House of Congress can not control its construction. 
Jb 


. No part of an act is to be regarded as meaningless or superfluous 


if a construction can be legitimately found which will preserve 
and make it effectual. 7b. 

It is to be presumed that the legislature means precisely what it 
says, and the effort of the interpreter should be to give force 
and effect to every word, paragraph, and section of the act. Jhb. 

The designation of one class of individuals as forbidden to doa 
certain thing raises a just inference that all other classes not 
mentioned are not forbidden. Jb. 

An act of Congress should receive a reasonable construction and 
be so enforced as to produce as little injury and inconvenience 
as may be consistent with its terms and object. 460. 

A penal statute is to be construed strictly, and its provisions can 
not be extended by construction, implication, or otherwise 
beyond the plain meaning of its language. 475. 


. All parts of an act relating to the same subject should be con- 


sidered together and not each by itself. 556. 


. General words may be restrained so as to apply only to the sub- 


ject within the purview of the act, though literally they would 
embrace a much larger class. 10. 


. Whenever a power is given by statute, everything for the making 


of it effectual or requisite to attain the end is implied. 665. 


. Unless otherwise specially stated, the statutory provisions fur 


notice, etc., of a given number of days are usually considered 
to include Sundays and holidays in the count. 78. 
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- SUBSIDY BONDS. 
See Union Pacrric RAILRoaD. 


SUGAR. 
See Customs Laws AND REGULATIONS, 16. 


SUITS. 

1. The Attorney-General may dismiss or discontinue suits in which 
the Government is interested; a fortiori, he may terminate the 
same upon terms, at any stage, by way of compromise or settle- 
ment. 491. 

2. The superior court of Sutter County, Cal., granted a temporary 
injunction on a suit by the county of Sutter, restraining the Red 
Dog Mining Company, operating under a license from the Cali- 
fornia débris commission, from mining by the hydraulic process. 
Held, in the absence of any question touching the validity of the 
powers granted to the California débris commission, the Gov- 
ernment should not intervene in the suit. 554. 


SUPPLIES. 
See Census Bureau, 1; Contracts; Cusa, 1. 


SURETY COMPANIES. 

1. If the laws of a State under which a surety company is incorporated 
limit the amount of liability which can be incurred on account 
of any one partnership or association, and if a greater amount of 
liability is incurred it is to be secured bya collateral agreement 
of indemnity, such provision is thereby made a part of its charter, 
and to that extent is its corporate powers restricted in its deal- 
ings with the United States. 421. 

2. The act authorizing the acceptance of bonds and undertakings of 
surety and fidelity companies does not permit the imposition of 
conditions and regulations by Government officials relative to 
the question of charges, etc. Jb. 


TACOMA HARBOR. 
See Rivers anp Harsors, 13. 


TAXES. 
The constitutional requirement with reference to uniformity in the 
imposition of taxes, imposts, etc., is satisfied when a particular 
impost is uniform upon all subjects of the same kind or class. 192. 
See Customs Laws, Etc.; INTERNAL REVENUE Laws, ETc.; NortH 
AMERICAN COMMERCIAL COMPANY. 


TELEGRAPHS. 
See Bros; CABLEs. 


TIDE-WATER LANDS. 
See Cusa, 18. 
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TONNAGE TAX. 

1. In the resolution annexing the Hawaiian Islands Congress affirma- 
tively indicated its intent that such laws as our tonnage tax are 
to remain undisturbed until it shall provide a form of govern- 
ment for such islands or unti] the commission shall advise and 
Congress shall enact legislation therefor. 150. 

2. The fact that the Hawaiian Islands have been annexed to the 
United States does not relieve vessels from such ports from being 
considered as from foreign ports and as coming under the laws 
governing tonnage tax. 10. 


TRAMWAYS. 
See Porto Rico, 6. d 


TREATIES. 
The fact that a treaty provision annuls and supersedes the law of 
a particular State upon the same subject is no objection to the 
validity of the treaty. 214. 
See SEAL FISHERIES. 


TREASURY DEPARTMENT. 
See Customs SERVICE; SECRETARY OF THE TREASURY. 


ULTRA VIRES. 

A corporation is liable for the acts of its officers, agents, or serv- 
ants done by its authcrity, and for every wrong it commits, or 
for quasi-criminal acts, and in such case the doctrine of ultra 
vires has no application. 122. 


UNION PACIFIC RAILROAD. 

The Government directors of the Union Pacific Railway Company 
are chargeable with no duties or obligations in respect to the 
proceedings for the enforcement of the claim of the United 
States in the mattcr of the indebtedness of the Kansas Pacific 
Railway Company. 289. 

2. While the United States is named as a defendant in the bill of 
complaint to foreclose the mortgage on the Central Branch 
Union Pacitic Railroad, no subpeena, citation, or other process 
was served upon it, nor did it appear as a party, and is, there- 
fore, not barred by said decree of sale, and might still redeem 
the property or cause its resale on account of its subsidy lien. 

3. This railroad in accepting the assignment of the rights and the 
franchises of the Hannibal and St. Joseph Railroad Company, 
and the grant of lands, bonds, etc., conferred by act of Congress 
in aid of its construction, succeeded also to, and had imposed 
upon it, all the obligations with reference to the application of 
compensation for services of the Giovernment toward the pay- 
ment of these subsidy bonds. Jb. 
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4. One-holf of the compensation due from time to time for the services 
rendered by this road for the Government should be withheld 
and applied upon the bonds issued by the United States in aid 
of its construction notwithstanding the foreclosure and sale of 
the same. Jb. 


UNITED STATES COMMISSIONERS. 
United States commissioners are not required to administer oaths 
to pensioners and their witnesses in the execution of pension 
vouchers free of charge. 86. 


VESSELS. 

For violating the law of August 2, 1882, providing that there shall 
not be in any compartment or space on a vessel occupied by pas- 
sengers more than two tiers of berths, nor more than one person 
in a berth not double, the master becomes liable to a fine of $5 
for each passenger carried other than cabin passengers. 499. 

See Reaistry; Prize; SHIPPING ARTICLES. 


VOLUNTEER ARMY. 
See ARMY. 


VOLUNTEER PENSION BRANCH. 
See Wark DEPARTMENT, 1. 


WAR. 

1. Any troops assembled at camps in the United States for the present 
war purposes can properly be considered as operating against 
an enemy, although their respective service is confined to the 
ordinary routine of camp life. 995. 

2. If at the time of the destruction of the Alphonso XII, she was a 
ship or vessel of war in the service of Spain, bounty may be 
recovered under section 4635, Revised Statutes. 171. — 

3. Notwithstanding the signing of the protocol and the suspension of 
hostilities, a state of war still exists between this country and 
Spain, as peace can only be declared pursuant to the negotiations 
between the authorized peace commissioners. 190. 

4. The suspension of hostilities provided by the protocol of agreement 
between the United States and Spain is not.tantamount to the 
termination of the war, but creates only an interval in the war 
and supposes a return to it. 258. 

5. Hostilities between nations suspend intercourse and deprive citi- 
zens of the hostile nations of rights of an international character 
previously enjoyed. 268. 

6. So long asa state of war exists between Spain and the United 
States, Spanish subjects have no right to the privilege of copy- 
right conferred upon Spanish citizens by proclamation prior to 
the declaration of war. Jb. 
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7. Property of a neutral, permanently situated within the territory 
of an enemy, is, from its situation, liable to damage from the 
lawful operations of war, and no compensation is due for such 
damage. 315. 

8. There is no objection to the submission to Congress of the claim of 
the British Cuba Submarine Telegraph Company for damages by 
our vessels occurring during the hostilities with Spain. 654. 


WAR DEPARTMENT. 

1. The volunteer pension branch of the War Department was not 
within the classified service, and the fact that said branch was 
merged into the Record and Pension Division of that Depart- 
ment, which is now under the civil service, would not bring 
positions in it within the classified service. 6. 

2. The effect of the act of March 2, 1899, is to change the rank and 
pay of the Chief of the Record and Pension Division of the War 
Department, and not to create a new office. 480. 


WAREHOUSE. 
See Cusroms Laws AND REau.ations, 17-25. 


WARRANTS. 

Section 3477, Revised Statutes, with reference to the assignment 
of claims, applies only to such claims as require allowance by 
some accounting officer, an ascertainment of the amounts due 
thereon, and the issue of a warrant for their payment. 637. 


WAR-REVENUE ACT. 
See INTERNAL REVENUE Laws AND REGULATIONS. 


WASHINGTON. 
See District or CoLUMBIA. 


WASHINGTON AND GLEN ECHO RAILWAY. 
See District or CoLuMBIA, 7. 


WATER POWER. 
See Concessions, 5. 


WHARVES. 

The act making an appropriation for ‘‘ transportation of the Army 
and its supplies’’ impliedly authorized the Secretary of War to 
purchase for the United States such land as in his judgment 
may be necessary for the erection of the wharf or wharves as 
contemplated by the appropriation. 665. 


WORDS AND PHRASES. , 
Where words are sometimes used in different senses, their mean- 
ing in a statute must always be construed in reference to the 
subject-matter of the enactment. 178. 
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“ ACCEPTED FOR TRANSPORTATION'— 

The term ‘‘ accepted for transportation,’’as used in the war-reve- 
nue law, means goods received from a shipper or consignee other 
than the carrier itself, and is intended to apply to goods received 
for transportation in the usual manner by common carrier. 
262. 

“ ADVERTISE" — 

To ‘‘advertise’’ means to give publicity through the medium of 
newspapers, handbills, circulars, or some similar way, so ax to 
call particular attention to a subject-matter in order that people 
may identify it from the description given in the advertise- 
ment. 272. 

“BOND "— 

A bond is an obligation in writing and under seal, binding the 
obligor to pay a sum of money to the obligee. It is sometimes 
denominated a specialty, being under seal, as distinguished 
from a simple promise to pay not sealed. 368. 

"BOOK"— 

The term ‘‘ book,’’ as construed by the courts under the copy- 
right laws, includes a musical or other composition, though 
printed on but one sheet. 29. 

“COMMERCE "— 

Commerce is not restricted to the purchase, sale, and barter of 
commodities, but it includes navigation, intercourse, and the 
reception and transportation and delivery of passengers and 
freight by land and water, and also the means or instrumental- 
ities used in such commerce, 501, 646. 

"GOODS '"'— 

The term ‘‘ goods,’’ as used in the war-revenue act of June 13, 1898, 
includes money. 178. 

The word ‘‘ goods’”’ includes money, securities, and other choses 
in action. 192. 

The terms ‘‘goods,’’ ‘‘ goods and chattels,’’ and ‘‘ goods, wares, 
and merchandise ’’ have no invariable fixed meaning in legal 
construction. 178. 

“IMMIGRATE"— 

To immigrate is to come into a country of which one is not a native, 

and in which one has not acguired a residence erdomicile. 353. 
“LEGAL REPRESENTATIVES "— 

The phrase ‘legal representatives’’ in the act of 1896 refers to 
those who may be charged with the administration of the con- 
tractor’s estate, or as equivalent to the ‘‘assigns’’ of the contract 
as an integral thing. = 156. 

"MUNICIPAL LEGISLATION "— 

The term ‘‘ municipal legislation ’’ is limited to that class of laws 
that relate solely to the internal affairs of the country and the 
relation of the people to each other. 627. 
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“OBLIGATION OR OTHER SECURITY OF THE UNITED STATES "— 

The definition given to the words “ obligation or other security of 
the United States’’ in Revised Statutes, section 5413, is not 
intended to be general, but is limited in its application. 0. 

* OFFICE" — 

The word “‘ office,’’ as used in section 2 of the act of 1894, is to be 
presumed, in the absence of indications to the contrary, not to 
embrace such comimissionership, because it is not what is called 
a constitutional office. 184. 

"OR OTHER WORKS "— 

The words ‘‘or other works’’ in this act are not to be interpreted 
according to their natural and usual sense, but are restricted to 
things of the same kind as those just enumerated. 332. 

“ PORT" — 

The term ‘‘ port’? may comprehend the city or town occupied by 
the importers, merchants, and others, but it is not confined in 
its extent or its limits to the town. It includes the harbor, 
roadstead, and shores, and all other natural and local incidents 
which go to make up a locality which comprises both land and 
water. 306. 

“ PROFIT"— 

Profit is the gain made upon any business or investment when 

both the receipts and payments are taken into account. 320. 
“ PROMISSORY NOTE"— 

A promissory note is an unconditional promise to pay to another’s 
order, or bearer, a stated sum of money at a specified or implied 
time. 368. 

“ RECEIPT" — 

A receipt is a writing acknowledging the taking of money or goods, 
and may or may not be negotiable as the party by whom it is 
given may choose to make it or local law may provide. 283. 

“SECURITIES "— 

When the word ‘securities’ is used in the property sense it refers 
to bonds, mortgages, certificates of deposit, certificates of stock, 
etc. In this sense postage stamps are not investments or secur- 
ities. 40. 

“SECURITY "— 

The word ‘‘security,’’ as used in the act of 1877 (1 Supp. R.S., 136), . 
isan evidence of public debt, as a bond, or a certificate of deposit, 
or other subject of investment. 40. 

“SURPLUS '— 

The term ‘‘surplus,’’ as applied to banks, includes not only the 
amount set apart as a minimum surplus, but also such amount 
as has been xet apart by a vote of the directors or other author- 
ized action uf the bank to strengthen the capital, and is thus 
held out to the public as a part of its banking capital. 320. 
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WORDS AND PHRASES—Continued. 
“TO ENABLE '— 

The phrase ‘‘to enable”’ is in words only permissive and is gov- 
erned by and does not govern the context. 295. 

“ TRAMWAY "— 

Under Spanish law a tramway is a railroad constructed on a pub- 
lic highway. 5651. 

“TROOPS OPERATING AGAINST AN ENEMY "— 

The phrase ‘‘troops operating against an enemy,’’ as used in sec- 
tion 7 of the act of April 26, 1898, was intended to apply to all 
instances where the troops of the United States are assembled 
into separate bodies, such as regiments, brigades, divisions, or 
corps, for the purpose of carrying on and bringing to a conclusion 

- the war with Spain. 95. 

“WAREHOUSE.” 

A warehouse is a private institution in charge of a public officer, 
and the Secretary of the Treasury may establish rules and regu- 
lations not inconsistent with law for the due execution of the 
laws relating thereto and to secure a just accountability under 
the same. 152. 

The place of business of a retail dealer in any commodity can not 
properly be termed a warehouse. 279. 

“WAREHOUSE RECEIPT "'— 

A warehouse receipt is nothing more nor less than the written 
statement of the warehouseman that certain goods, merchan- 
dise, or property are deposited in his warehouse and held on 
storage for some particular person or persons. 283. 


WRECK. 

1. The provision of section 23 of the customs administrative act reliev- 
ing the importer from the payment of duties on damaged goods 
by abandoning them to the United States refers to loss or dam- 
age arising from ordinary causes during the voyage and not to 
the extreme case of a wreck and loss or damage thereby. 542. 

2. The merchandise taken from the wrecked steamer Paris, both hull 
and cargo of which were abandoned to the underwriters, the 
cargo being lightered from the wreck to the nearest available 
vessel of the same line, thus completing the interrupted voyage, 
may be regarded as merchandise taken from a wreck and 
entitled to entry by appraisement under section 2928, Revised 
Statutes. Jb. 


YUKON REGION. 
See Contracts, 20-22. 
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